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PREFACE. 


The  one  hnndred  and  thirty-eight  cases  reported  in  full 
in  this  Folume  ^were  decided  between  January  1,  1892,  and 
April  1,  1894.      They  are  arranged  as  in  previous  volumes, 
M  nearly  as  practicable,  by  grouping  those  upon  similar 
topics.     Ux>oii    the  subject  of  municrpaF  control  of  street 
nser  by  electrical  companies,  including  the  power  to  exact 
compensation  for  such  user,  there  are  nineteen  cases  ;  upon 
compulsory    placing  of    wires    underground,   two    cases ; 
fifteen  cases  relate  to  the  right  of  abutting  land  owners  in 
respect  to  the   nse  of  highways  for  electrical  purposes; 
two,  to  the  maintenance  of  telegraph  lines  upon  railroad 
rights  of  way  ;   three,  to  the  crossing  of  steam  railroads  by 
electric  railways  ;  six,  to  the  interference  of  one  user  with 
another ;  fourteen,  to  negligence  of  electrioal  companies  in 
the  maintenance  or  operation  of  their  apparatus,  exclusive 
of  electric  street  railway  cases  ;  two,  to  the  status  of  elec- 
trical apparatus  as  property  ;  two,  to  the  proposition  that 
the  production  of  electric  light  is  manufacture  ;  one,  to 
discrimination    by  telephone    companies ;   one,    to    State 
regulation  of  telegraph  rates ;  two  to  State  and  three  to 
municipal   taxation   of    telegraph   companies;    one    each 
to  the  obstruction  of  navigable  streams  by  electrical  cables, 
the  power  of  municipal  corpomtions  to  engage  in  the  busi- 
ness of  electric  lighting,  and  conversion  of  the  wires  of  one 
electrical  company  by  servants  of  another.     The  duties  of 
telegraph  companies  to  their  patrons  and  the  public,  at 
common  law  or  by  statute,  are  considered  in  twenty-seven 
cases  reported  in  full ;  while  memoranda  of  a  much  larger 
number  are  contained  in  notes.     A  marked  feature  of  this 
volume  is  the  large  number  of  electric  railway  accident 
cases,  of  which  scarcely  any  are  to  be  found  in  previous 
volumes.     This  volume  contains  fourteen  cases  where  the 
injury  was  to  passengers  and  twenty -two  where  it  was  to 
travelers  using  the  streets. 

In  addition  to  the  above,  there  are  contained  in  notes 
memoranda  of  one  hundred  and  thirty-six  additional  cases 
decided  during  the  same  period. 


CASES  REPORTED. 


PAOB. 

AdAins,  Postal  Tel.  Cable  Co.  ▼ e06 

Ahemv.  Or^on  Teleph.  Co , 849 

Albany  V.  WatervUet  T.  &  R.  R  Co. 867 

Allentownv,  W.  TJ.  Tel.  Co 90 

Andrews,  Augusta  Ry.  Co.  ▼ 878 

Ann  Arbor  St.  Ry.  Co.,  Beanv 173 

Attorney-General  v.  "Walworth,  Ao,  Ck) 70 

Augusta  Ry.  Co.,  Andrews  ▼. 878 

Augusta  Ry.  Co.  v.  Glover 488 

Avondale,  Nevrman  v 83 

Badger  Lumber  Co.  ▼.  Marion  Water,  &o*  Ck> • 551 

Bangor  St.  Ry.,  CleTeland  ▼. 898 

Bell,  Lambom  ▼ 578 

Benjamin Vr.  Holyoke  St.  Ry.  Co 617 

Bernhard  V.  Rochester  Ry.  Co 506 

Bierhaus  V.  W.  XJ-  Tel,  Co 708 

Bierhaus,  W.  XJ.  Tel.  Co.  ▼ 72] 

Blashfield  v.  Empire  State  Teleph.  &  TeL  Co 1 46 

Bhxk.  Newark  Pass.  Ry.  Co.  v 52i 

Blwk  V.  Salt  Lake  City,  &a  Co 189 

B.»frth  V.  West  Side  R.  Co 544 

Boston,  Graham  v 373 

Bour;;.-t  V.  Cambridge 874 

Br.yer  V.  St.  Paul  City  R.  Co 514 

Brooklyn  City  Ry.  Co.,  Gafifneyv 454 

Brcioklyn  City  Ry .  Co.,  Witte  v 516 

Brooks  V.  W.  U.  Tel.  Co 668 

Bruwn  V.  Postal  TeL  Co 774 

BackDer  v.  Hart 21 

Buffalo  Ry.  Co.,  PfeflFer  v 439 

Buffalo  Ry.  Co.,  Tanner  v 447 

BorfcT.  EtouglasCo.  St.  Ry.  Co 329 

Cambridge,  Bourget  v 874 

Canal  &  Claiborne  R.  Co.  v.  Crescent  City  R.  Co 18 

Carson  v.  Federal  St.,  Ac.  Ry.  Co 470 

Catherine.  &c.  Ry.  Co,  Foxv 158 

Central  Passenger  Ry.  Co.  ▼.  Chatterson 501 

Central  Passenger  Ry.  Co.,  LouisTille,  &c  Co.  v 202 

Cr-utral  Passenger  Ry.  Co.  ▼.  Rose 429 

Central  P^  Teleph.  &c.  Co.  ▼.  Wilkesbarre,  &o.  Ry.  Go 260 

ChambeiBborgh  Borough,  Linn  t 647 


vi  CASES  REPORTED. 

• 

Chapman  ▼.  W.  U.  Tel.  Co 

Charleston,  W.  U.Tel.  Co.  ▼ . 

Chatterson,  Central  Pass.  Ry.  Co.  ▼ 

Chester  City  v.  W.  U.  Tel.  Co 

Chester,  &o.  Ry.  Co. ,  Gillett  v 

Citizens*  Elec.  Lt.  &  Power  Co.  ▼.  Sands 

Citizens*  St.  Ry.  Co.  v.  Spahr 

City&  Sub.  Ry.  Co.,  Green  v 

Clarke,  W.  U.  Tel.  Co.  v 

Clements  v.  Louisiana  Elec.  Lt.  Co 

Cleveland  v.  Bangor  St.  Ry 

Cogswell  V.  West  End,  &c.  Elec.  Ry.  Co '. 

Columbus  St.  Ry.  Co.,  Sells  v 

Conmiercial  Union  Tel.  Co.,  Rugg  v 

Connell  (Mary)  ▼.  W.  U.  Tel.  Co 

Connell  (Matthew)  v.  W.  U.  Tel.  Co 

Consolidated  Elec.  Lt.  Co.  ▼.  Peoples'  Elec.,  &c.  Co 

•  Constantine,  Southern  Bell  Teleph.  Co.  v 

Corlin  V.  West  End  St.  Ry.  Co 

Crank,  Southwestern  Tel.  &  Teleph.  Co.  v 

Creamer  v.  West  End  St.  Ry.  Co 

Crescent  R.  R.  Co. ,  Canal  &  Claiborne  R.  Co.  v 

Cumberland  Tel.  &  Teleph.  Co.  v.  Un.  Elec.  Ry.  Co 

Cunningham,  W.  U.  Tel.  Co.  v 

Davidson  v.  Denver  Tramway  CJo 

Dean  v.  Ann  Arbor  St.  Ry.  Co 

Delaware,  L.  &  R.  Co.  v.  Wilkesbarre,  &c.  Ry.  Co 

Delaware,  &c.  Tel.  &  Teleph.  Co.  v.  State 

Denver  Tramway  Co.,  Davidson,  v 

Denver  Tramway  Co.  v,  Reid 

Douglas  Co.  St.  Ry.  Co.,  Burt,  v 

Duggan,  Joliet  St.  Ry.  Co.  v 

East  De  troit,  &c.  Ry .  Co.  Rascher  v 

East  Harrisburgh,  &c.  Ry.  Co. ,  Ehrisman  v 

Ehrisman  v.  East  Harrisburgh,  &c.  Ry.  Co 

Electric  Power  Co.  v.  Met.  Teleph.  &  Tel.  Co 

Elliott  V.  Newport  St.  R.  Co 

Ellis  V.  Lynn  &  Boston  R.  Co 

Empire  State  Teleph.  &  Tel.  Co. ,  Blashfield  v 

Eufaula,  Moore  v 

Federal  St.,  Sec,  Ry .  Co.,  Carson  ▼ 

Federal  St.  &c.  Ry.  Co.,  Greeley  v 

Federal  St. ,  &c.  Ry.  Co. ,  Winter  v 

Flood  V.  W.  U.  Tel.  Co 

Fox  V.  Catharine,  &c.  Ry.  Co 

Freeholders  of  Cumberland,  State,  Lewis  Pros,  v 

Fremont,  W.  U.  TeL  Co.  ▼   


CASES  REPORTED.  yii 

PAGFB. 

GtfED^  T.  BrooUyn  Citj  Bj.  Co. 454 

GthuiT.W.  U.  TeL  Co 8W 

Gcer,  Gulf ,  Ac  Ry.  Co.  ▼ 795 

Qflbert  T.  West  End  St.  Ry.  Co 45d 

Gillett  T.  Cbester,  Ac.  Ry.  Co 1^0 

GilmoTBT.  Federal  St.,  &o.  By.  Co 490 

Glover,  Augusta  Ry.  Co.  ▼ 488 

Graham  T.  Boston 872 

Greeley  T.  Federal  St.,  Ac.  Ry.  Co 493 

Green  V.  City*  Sub-  Ry.  Co 206 

Gnmdy,  Pstterson  Ry.  Co.  v 178 

Gulf,  &C.  By.  Co.  V.  Gteer 795 

HaineB  v.  Twenty-second  St.,  &o.  Pass.  By.  Co 43 

Hart,  Buckner  v 21 

Hart.  Haverford  dec.  Lt.  Co.  v 148 

Haverford  Elec.  Lt.  Co.  ▼.  Hart 148 

Heilman  v.  Lebanon,  &c.  St.  By.  Co 152 

Herron  V.  W.  U.  Tel .  Co 781 

Herehfield  ▼.  Rocky  Mt.  Bell  Teleph.  Co 73 

Hickman  V.  Union  Depot  B.  Co... 463 

Holyoke  St.  Ry.  Co.,  Benjamin  v 517 

Hudson  River  Teleph.  Co.  v.  Watervliet,  &c.  Co 275 

Liman,  &c.  Co.,  'W.  U.  Tel.  Co.  v 641 

International  Ocean  Tel.  Co.  v.  Saunders 674 

Irvine,  Pacific  Post.  Tel.  Cable  Co.  v 140 

Janeaville  St.  Ry.  Co.,  State,  ex  reL,  Ac.  ▼ 289 

Jobe,  W.  U.  Tel.  Co.  v 799 

JoIietSt.  Ry.  Co.  v.  Duggan 409 

Jones,  W .  U .  Tel.  Co.  ▼ 789 

Kankakee  Elec.  Ry.  Co.  ▼.  Whittemore 863 

Kennedy  ▼.  Lansing 460 

Ke^ter  ▼.  W.  U.  Tel.  Co 834 

Kirby  V.  W.  U.  TeL  Co 783 

KochT.  North  Ave.  By.  Co 163 

Lambom  T.  Bell 673 

Lansing,  Kennedy  v 460 

Lebanon,  &c.  St.  By.  Co.,  Heilman  v 152 

Linn  t.  Chambersburgh  Borough 647 

Louisiana  Elec.  Lt.  Co.,  Clements  v 381 

Louisville  Bagging,  Ac.  Co.  v.  C.  P.  By,  Co 202 

Lynn  A  Boston  B.  Co.,  Ellis  ▼ 581 

Macon  A  Indian  Springs  R.  Co.,  Powell  ▼ 44 

Marble  City  Elec.  Lt.  Co.,  Rutland  Elec.  Lt.  Co.  ▼ 266 

Marion  St  By.  Co.  ▼.  Shaffer 458 

Markm  Water  Supply,  Ac.  Co.,  Badger  Lumber  Co.  v 551 


viii  OASES  REPORTED. 

HeisohT.  Boohester  Eleo.  By.  Co. 

Metropolitan  TeL  ATeieph.  Ck>.,  Electric  Power  Go.  ▼ 

Miohigan  Cent.  R.  Co.,  Saginaw  Union  St  By.  t 

Minneapolis  St.  By.  Co.,  Watson  ▼ 

Monongahela  City  ▼.  Mon.  Eleo.  Lt.  Co 

Monongahela  Elea  Lt.  Co.,  Monongahela  City  ▼ 

Moore  v.  Eufaula 

Newark  Pass.  By.  Co.  ▼.  Block. 

Newark,  State  Halsey  Pros.  ▼. 

Newman  v.  Avondale 

Newport  St.  Ry .  Co. ,  Elliott  v 

Norfolk,  dtc.  B.  Co.,  Poet.  Tel.  Cable  Co.  v 

North  Ave.  By.  Co.,  Koch  ▼ 

North  Ave.  By.  Co.,  No.  Bait.  P&ss.  By.  Co.  ▼ 

Oregon  Telephone  Co.,  Ahem  ▼ 

Pacific  Post.  Tel.  Cable  Co.  ▼.  Irvine 

Pacific  Post.  Tel.  Cable  Co.  v.  W.  U.  TeL  Co 

Pacific  Tel.  Co,  v.  Underwood 

Paterson  Ry.  Co.  v.  Grundy 

People,  Shelbyville  Water  Co.  ▼ 

People  V.  Squire 

Peoples' Elec.  Lt.  &  Gas  Co.,  ConsoL  Eleo.  Lt.  Ca  t. 

People  V.  Wemple 

Pfeflfer  v.  Buffalo  Ry.  Co 

Philadelphia  V.  Post.  Tel.  Cable  Co 

Philadelphia  Traction  Co.,  Reeves  ▼ 

Piper  V.  Pueblo  City  Ry.  Co 

Port  Richmond,  &o.  Ry.  Co.  v.  Staten  IsL,  &o.  Co 

Postal  Tel.  Cable  Co.  v.  Adams. 

Postal  Tel.  Cable  Co.  v.  Norfolk,  &;c.  B.  Co 

Postal  TeL  Cable  Co.,  Philadelphia  v 

Postal  Tel.  Co.,  Brown  v , 

Powell  V.  Macon  &  Lidian  Springs  B.  Co , 

Pueblo  City  By.  Co.,  Piper  v 

Bascher  v.  East  Detroit,  &c.  By.  Co , 

Beeves  v.  Philadelphia  Traction  Co 

Beid,  Denver  Tramway  Co.  v 

Bileyv.  W.  U.  Tel,  Co 

Bobinson,  Southwestern  Tel.  &  Teleph.  Co.  ▼ 

Bochester  Eleo.  By.  Co.,  Meisch  ▼ 

Bochester  By.  Co.,  Bemhard  v 

Bocky  Mt.  BellTeleph.  Co.,  Hershfield  ▼ 

Bose,  Cent.  Pass.  By.  Co.  V 

Rugg  V.  Com.  Un.  TeL  Co 

Rutland  Eleo.  Lt.  Co.  v.  Marble  City  Eleo.  Lt.  Co 

Saginaw  Union  St.  By.  Co.  ▼•  Mioh.  Cent.  B.  Co 


CASES  REPORTED.  ix 

PAEE. 

SaltLakeCitj^&c.  Co.,  Block  V 189 

SMds,  Citizens'  Elec.  Lt.  &  P.  Co.  ▼ 68 

San  Francisco  V.  "W.  U.  Tel.  Co 594 

Saunders,  International  Ocean  Tel.  Co.  v 674 

Sore  V.  Seattle,  &c.  Ry.  Co.  428 

Seattle,  &c.  Ry.  Co  ,  Sears  v 428 

Sells  T.  Columbus  St .  Ry .  Co 168 

Shaflfer,  Marion  St.  Ry.  Co.  v 458 

Shea  V.St,  Paul  City  Ry.  Co 481 

Shelbyville  "Water  Co.  v.  People 559 

Soathem  Bell  Teleph.  Co,  v.  Constantino 219 

Southwestern  Tel.  &  Teleph.  Co.  v.  Crank 893 

Southwestern  Tel.  &  Teleph.  Co.  v.  Robinson 843 

Spahr,  Citizens'  St.  Ry.  Co.  ▼ 416 

Squire,  People  v 1 28 

Stamey  V.  W.  U.  Tel.  Co 699 

State  Board,  &c..  Trustees  Presby.  Ch.  v 135 

State,  Delaware  &o.  Tel.  &  Teleph.  Co.  v 579 

State,  ex  rel.  &c.  ▼.  Janesville  St.  Ry.  Co 289 

State,  Creen  Pros-  v.  Trenton » 80 

State,  Halsey  Pros.  ▼.  Newark 40 

State,  Lewis  Pros.  v.  Freeholders 48 

Staten  lal.  &c.  By.  Co.,  Port  Richmond,  &o,  Co.  ▼ 239 

State ▼.  W.  U.Tel.  Co 586 

St.  Louis  V.  W.  U.  Tel.  Co 103 

St.  Louis  V.  W.  U.Tel.  Co 115 

St.  Paul  City  R.  Co.,Boyerv 514 

St.  Paul  City  R.  Co.,  Shea  v 481 

Sommerfield  v.  W.  U.  TeL  Co 828 

Tanner  ▼.  Buffalo  Ry.  Co 447 

Tobinv.  W.  U.  TeL  Co 780 

Trenton,  State,  Green  Pros,  v 80 

Trustees  Presby.  Church  ▼.  State  Board 135 

Twenty-Second  St.,  ftc.  Pass.  Ry.  Co.,  Haines  v 43 

Tyler  v.W.  U.  Tel.  Co 829 

lyier,  W.  U.  Tel.  Co.  ▼. 816 

Uggla  ▼.  West  End  St .  Ry.  Co 889 

Underwood,  Pacific  Tel.  Co.  t 763 

Union  Depot  R.  Co. ,  Hickman  v 468 

Union  Eleo.  Bj.  Co.,  Cumberland  TeL  &  Teleph.  Co.  v 296 

Walworth  Eleo.  Lt.  A  P.  Co.,  Attomey-C^eneral,  ex  rel.  ▼ 70 

Waterrliet  T.  ft  R.  R.  Co.,  Albany  ▼ 867 

Watenrliet  T.  ft  R.  R.  Co.,  Hudson  River  Teleph.  Co.  v 275 

Watson  T.  Minneapolis  St.  Ry.  Co 510 

Wan^,  Peofde  ▼ 568 

Wertsv.  W.  U.  TeLCo 818 

WertEDd8t.i^.  Co.,  CorliBT 406 


CASES  REPORTED. 


West  End  St.  By.  Co.,  Creamer  v 

Wert  End  St.  Ry.,  Gilbert  ▼ 

Wert  End  St.  Ry.  Co. ,  Uggla  v 

Wertem  Union  Tel  Co.,  Allentown  v. 

"  Bierhaus  v . . . . 

"  ▼.  Bierhaus 

"  Brooks  V 

"  Chapman  ▼ 

••  V.  Charleston 

"  Chester  City  v 

"  V.  Clarke 

"  Connell  v 

"  Connell  v 

"  ▼.  Cunningham 

"  Flood  ▼ 

"  V.  Fremont 

"  Gkihan  ▼ 

"  Herron  v 

**  V.  Inman,  &o.  Co 

**  ▼.  Jobe '. 

"  ▼.  Jones 

••  Kester  v 

"  Kirbyv 

"  Pacific  Post.  Tel.  Cable  Co.  v 

••  Rileyv. 

**  San  Francisco  v 

*•  Stamey  v 

"  Statev 

"  St.  Louis  V 

"  St.Louisv 

**  Summerfield  ▼ , 

"  Tobinv 

"  Tyler  V 

"  V.  Tyler 

"  Wertz  V 

••  V.  Wilson 

"  ▼.  Wood 

Wert  Side  R.  Co.,  Boerth  v 

Wert  Side  R.  Co.,  Will  v 

Wert  St.,  dx).  Elec.  Ry.  Co.,  Cogswell  ▼ 

Whittemore,  Kankakee  Elec.  Ry.  Co.  ▼ 

Wilkesbarre,  &c,  Ry.  Co.,  Cent.  Pa.  Teleph.  &o.  Co.  v 

Wilkesbarre,  dtc.  Ry.  Co.,  D.  L.&  W.  R.Co.  ▼ 

WOl  V.Wert  Side  R.  Co 

Wilson,  W.U.  Tel.  Co.  ▼ 

Winter  V.  Federal  St.,  &c.  Ry.  Co 

Witte  T .  Brooklyn  aty  Ry .  Co 

Wood,  W.  U.  TeLCo.  V. 


CASES  IN  NOTES. 


PAOB. 

Acheson  V.  'W.  XJ.  Tel.  Co 668 

Adams  v.  Louisville^  &o.  By.  Co 615 

Anderson  V.  'W.  XJ.  TeLCo 806 

Arkansas  Telephone  Co.  v.  Ratteree 401 

Augnsta  Railway  Co.  v.  Andrews 881 

BMsettv.  W.  XJ.  Tel.  Co 760 

Beal  T.  Lowell  &  Dracu t  St.  Ry 462 

Beardsley  v.  Minneapolis  St.  Ry.  Co 405 

Bourget  v.  Cambridge 877 

Bowenr.  W.  XJ.  Tel.  Co 807 

Buffalo,  &c.  Ry.  Co.  ▼.  DuBois  Traction  Pass.  Ry.  Co 217 

Central  Pftas.  Ry.  Co.  ▼.  Chatterson 505 

Chapman  v.  Zanesville  St.  Ry.  Co 546 

Chester  T.  Phila.  R.  &  P.  Tel.  Co 91 

Christenaen  ▼.  XJnion  Trunk  Line 547 

Clay  V.  Post.  Tel.  Cable  Co 224 

Conyers  v.  Post.  Tel.  Cable  Co 707 

Crawfordsville  v.  Braden 648 

Driscoll  V.  West  End  St.  Ry.  Co 547 

Dabois  Traction  Pass.  R.  Co.  v.  Buffalo,  4M3.  Ry.  Co 860 

Dudley  v.  W.  XJ.  Tel.  Co 761 

Duncans.  W.  XJ.  TeL  Co 828 

Eebv.  Am.  Teleph.  &Tel.  Co 147 

Fergaaon  ▼.  Anglo  American  Tel.  Co 782 

Fidelity  Trust,  Ac.  Co.  v.  Mobile  St.  Ry.  Co 860 

FUiachner  v.  Post.  Tel.  Cable  Co 857 

Freeman  v.  W.  XJ.  TeL  Co 707 

Gibbons  ▼.  Wilkesbarre,  Ac,  Co 546 

Glazebrook  v.  West  End  St.  Ry .  Co 546 

Greenberg  v.  W.  XJ.  Tel  Co 705 

Golf  Coast,  Ac.  Ry.  Co.  v.  Todd 807 

Haney  v.  Pittsburg,  See.  Traction  Co 547 

Earner  ▼.  Columbus  St.  CarRy.  Co 218 

HartT.  Backner 28 

HollisT.  W.  U.Tel.  Co. 706 

HomT.  W.  U.Tel.  Co 708 

Hudson  Rirer  TeL  Co.  ▼.  Watervliet,  te.  By.  Co 286 

Hugfaeav.  W.  U.  Tel.  Co 780 


xii  CASES  IN  NOTES, 


Ikard  V.  W.  U.  Tel.  Co 

James  v.  Duluth  St.  Ry.  Co 

Johnson  t.  N.  W.  Teleph.  Exch.  Co 

Kendall v.W.  U.Tel.  Co 

Kenyonv.  W.  U.Tel.  Co 

Keokukv.Ft.  Wayne  Elec.  Lt.  Co 

Kestner  ▼.  Pittsburg,  See.  Traction  Co 

Kirby  V.  W.  U.  Tel.  Co 

Langley  v .  W.  U.  Tel .  Co 

Leev.  W.  U.  Tel.  Co 

Lester  ▼.  W.  U.  Tel.  Co 

Martin  V.  W.  U.  Tel.  Co 

Mayov.  W.  U.Tel.  Co 

HcCruden  v.  Rochester  Ry.  Co. 

Mitchell  V.  W.  U.  Tel.  Co 

Montgomery  v.  W.  U.  Tel.  Co 

Mood  v.W.  U.Tel.  Co 

National  Teleph.  Co.  v.  Baker 

Newman  v.  W.  U.  Tel.  Co 

Newport  v.  Newport  Light  Company 

Penna.  R.  R.  Co.  ▼.  Braddock  Elec,  Ry.  Co 

Penna.  R.  R.  Co.  v.  Suburban  Rapid  Trans.  Co. . . 
People  ex  rel.  Edison  Elec.  Lt.  Co.  v.  Campbell. . . 
People  ex  rel.  Municipal  Gas  Light  Co.  v.  Rice. . . 

Peterson  V.  W.  U.  Tel  Co 

Piper  V.  Minneapolis  St.  Ry.  Co 

Postal  Tel.  Cable  Co.  ▼.  Zopfi 

Pruett  V.  W.  U.  Tel.  Co 

Reed  V.  W.  U.  Tel.  Co 

Rockebrandt  v.  Madison , 

Bushville  Gas  Co.  v.  Rushville 

Slaughter  ▼.  Metropolitan  St.  Ry.  Co 

Smith-Frazer  Boot  &  Shoe  Co.  v.  W.  U.  Tel.  Co. 

Smith  V.  W.  U.  Tel.  Co 

Smith  V.  W.  U.  Tel.  Co 

Smith  V.  W.  U.  Tel .  Co 

Spaulding  v.  Peabody , 

Union  St.  Ry.  v.  Hazelton,  Sec,  Elec.  Ry 

Western  Union  Tel.  Co.  v.  Arwine 

"  V.  Bates 

**  V.  Bennett 

**  V.  Berdine 


CASES  IN  NOTES.  -  xiii 


PAGE. 

Western  Union  Tel.  Co.  ^.  Beringer 806 

"                       V.  Bowen ; 807 

V.  Brown 808 

•*                        V.  Bruner 806 

•*                        V.  Bullard 146 

"                        V.  Carter^ 808 

"                        V.  Carter 809 

••                        V.  Clark 811 

▼.  Cline 781 

«•                        ▼.  Cocke 807 

«*                        V.  Cooper 807 

"                         V.  Cornwell 664 

**                         V.  Daniels 738 

*•                          T.  Erwin 807 

*•                          V.  Eskridge 780 

««                          T.  Evans 808 

«•                          V.  Evans 811 

««                          T.  Fellner 663 

"                          V.  Haman 808 

«*                          ▼•  Hinkle 811 

««                         V.  Housewright 811 

•«                         ▼.  Hutcheson 706 

*«                         ▼.  James 705 

*«                          V.Jenkins 405 

«•                          T.  Karr 811 

««                         V.  Lindley 705 

««                         T.Lyman 810 

««                        ▼.  Mansfield 706 

«*                         V.  McLaurin 748 

"                        V.  McLeod 810 

v.McMiUan 818 

«•                        V.  MerriU 810 

«*                       ▼.  Moss 707 

« «                       V.  Neel 812 

««                       V.  Newhouse  .  731 

*«                       V.  Parks 812 

«*                       V.  Parlin  &  Orendorff  Co 811 

«•                       ▼.  Patrick 707 

-                       V.  Phillips 809 

««                        V.  Piner 808 

««                       V.Power 707 

««                       V.  Proctor 811 

««                       V.  Rountree 707 

««                       V.Shumate 809 

•«                        V.  Smith 812 

««                      V.  Stephens 809 

««                       V.  Stratemeier 780 

•«                      V.  Taylor 810 


CASES  IN  NOTES, 


Western  Union  Tel.  Co.  ▼.  Tinimona 

"  V.  Ward  . . . 

••  V.  Williford. 

"  ▼.  Wingate. 

•*  V.  Wisdom . . 

••  V.  Zane 

White  V.  Atlanta  Consol.  St.  Ry.  Co. 

Willingham  v.  W.  U.  Tel.  Co 

Womack  v.  W.  U.  Tel.  Co 

Wood  ▼.  W,  U.  Tel.  Co 


CASES  CITED  IN  OPINIONS. 

[Oases  reported  In  thlB  series  marked  with  a  *.] 


PAOB. 

Abeles  V.  W.  U.  TeL  Co 670 

Abendrath  v.  ^^ianhattan  Rj. . .  817 
A.  B.  N.  Co.  V.  N.  E.  R.  R.  Co.  179 
Acquaenock  Water  Co.  v.  Wat- 
son.  313 

Adolph  V.  Central  Park.  &c.  R. 

Co 475,  485,  509,  589 

Akersloot  v.  Second  Ave.  R.  R. 

Co 444 

Alexander  v.  W.  U.  Tel.  Co 670 

Allbyer  v.  State 786 

Allen  V,  Atlantic  &  Pacific  Tel, 
Co 871 

Allen  V.  Parish 87 

♦Allentown  v.  W.  U.  TeL  Co. . .     98 

AUsop  V.  Allsop 694 

American  Bank  Note  Co.  v.  N. 

Y.  E.  R.  R.   Co 286 

American    Rapid   Tel.    Co.    v, 

Connecticut  Tel.  Co 588 

•American  Rapid   Tel.  Co.    v. 

Hess 94 

•American    Union  Tel.  Co.  v. 

Harrison 294 

Amis  V.  Louisa 555 

Anderson  v.  Taylor 698 

V.  Telegraph  Co 848 

Appeal    of  Dee  Moines  Water 

Co. 561 

Appeal  of  Pa.  Land  Co 312 

Arthur  V.  Bank 558 

T.    Morrison 280 

Ashbyv.Hall 194 

Atlantic  Sc  Pac.  R.  Co.  v.  St. 

Louis. 120 

Attorney-General     ▼.    Coving- 
ton     88 

•Attorney-General     v.    Edison 

Teleph.  Co 262,  280 

•Ayer  ▼.  W.  U.  TeL  Co 778 

BabsoQ  ▼.  Rockport 877 


PAOB, 

Baldwin  v.  U.  S.  TeL  Co 770 

V.  W.U.Tel.  Co 770 

Ballard  v.  Tomlinson 818 

Baltimore  City  R.  Co.  v.  Wilk- 
inson   444 

Baltimore,  &c.   R.  Co.  v.  Wal- 

born 421 

Bamet  v.  Johnson 178 

Bartlett  v.  Prescott 88 

Battle  V.  Mayo 588 

Beasley  v.  W.  U.  TeL  Co.  680,  688 
718,  759,  886,  856. 

Beatty  v.  Parker 555 

V.  Titus 49 

♦Beaupre  v.  Pac.  &  Atl.  Tel. 

Co 670 

Behm  v.  W.  U.  Tel.  Co 670 

Belcher  v.  Sugar  Refining  Co. .  119 
Bellinger  v.  N.  Y.  C.  R.  R.  Co.  179 

286. 
•Benjamin  v.  Holyoke  St.  Ry. .  533 

Bemhard  v.  Rensselaer,  &c.  R. 

Co 369 

♦Bemhard    v,    Rochester    Ry, 

Co 522 

Bills  V.  Belknap 221 

Bird  V.  Thompson 753 

Black  V.  Camden  &  Amboy  R. 

Co 189 

Black  V.  Carrolton  R.  Co 693 

Blake  v.  Midland  R.  Co. . .  .683,  693 

Bliss  V.  South  Hadley 374 

Blodgett  V.  Boston.     373 

Board  of  Education  v.  Greene- 

baum 558 

Bonaparte   v.  Camden  &  Am- 
boy R.Co 188 

Brannon  v.  May 722 

Branson  v.  Philadelphia 98 

•Brashears  v.  W.  U.  TeL  Co. . . .  721 
Bray  v.  TAtham 694 


XVI 


CASES  IN  OPINIONS. 


PAGE. 

Breese  ▼.  U.  S.  Tel.  Co 770 

Breslin  v.  Car  Ck) 235 

Bridge  Co.  ▼.  Hoboken 83 

Briggs  ▼.  Union  St.  Ry.  Co. .  .407,  4^ 

445. 

Brittonv.  Cummington 877 

♦Broome  v.  N.  Y.  &  N.  J.  Teleph. 

Co 151 

Bryant  v.  Am.  Tel.  Co 716 

Budd  V.  New  York 681 

Burgett  V.  Burgett 87 

♦Burnett  v.  W.  U.  Tel.  Co.  .884,  745 

Burt  V.  Boston 876 

Butler  V.  Kent 870 

Byrne  v.  Gardner 691,  754 

California  v.  Cent.  Pac.  R  Co. .  697 

Cambridge  v.  O.  B.  R.  Co 295 

Cameron  V.  Tel.  Co 670 

Camp  V.  W.  U.  Tel.  Co 701 

♦Candee  v.  W.  U.  Tel.  Co. .  .670,  828 
Canning  v.  Williamstown.  .678,  850 

♦Cannon  v.  W.  U.  Tel.  Co 778 

Capital  City  Gas  Light  Co.  ▼. 

Charter  Oak  Ins.  Co 660 

Carpenter  v.  Boston,  &c.  R.  Co.  427 

"       V.  Leonard 655 

♦Carson  v.  Federal  St.,  &c.  Ry. 

Co 589 

Central  Railroad  v.  Kelly 697 

**  "        v.Senn 697 

♦Central  Union  Teleph.  Co.  ▼. 

State 685 

Chaffee  v.  Railroad  Co 458,  477 

♦Chapman  v.W.  U.  Tel.  Co. 680,  688 

754,  769,  836,  848. 
Charlotte,  &c.  Railroad  y.  Gib- 

bes 184 

♦Chase  v.  W.  U.  TeL  Co. . .  .684,  690 

759,  837,  850. 
♦Chesapeake,  &c.  Tel.  Co.  v.  B. 

&  O.  Tel.  Co £62,  685 

♦Chesapeake  Teleph.  Co.  v.  Mac- 
kenzie  151 

'♦Chester  V.  Phila.,  Reading,  &c. 

Tel.  Co 98 

Chicago  &  Atl.  R.  Co.  v.  Becker  401 


Chicago  City  Ry.  Co.  v.  Ro 

Son 

Chicago  V.  Sheldon 

Child  V.  Chappell 

Chilson  V.  Wilson 

♦Cincinnati  Inc.  PI.  Ry.  d 

City  &  Sub.  Tel.  Asn 

268,  303,  315. 
Cincinnati,  &c.  R.  Co.  ▼•  1 

ling 

Cincinnati,  &c.  R.  Co.  v.  C 

minsville 

Citizens*  Coach  Co.  v.  Can 

Horse  R.  Co 

Citizens'  St.  Ry.  v.  Willoet 
City  of  Chicago  ▼.  McLean 
City  of  Columbus  v.  Hart 

Ins.  Co 

City  of  Denver  v.  Bayer. . . 
City  of  Detroit  v.  Circuit  J 
City  of  Franklin  v.  Barter 
City  of  Los  Angeles  v.  So. 

R.  Co 

City  of  Philadelphia  v.  "V 

Tel.  Co 

City  of  Salina  v.  Trosper. 
City  R.  R.  Co.  v.  Lee .... 
Claiborne  R.   Co.  v.    Cr« 

City  R.  Co 

Clarke  v.    Rhode   Island 

trie  Lighting  Co 

Clements  v.  City  of  Cinci) 
"  V.    Western 

Tel.  Co 

Cleveland,  &o.  R.  Co.  ▼ 

rington 

Clines  v.  Staffordshire  . . . 

Clinton  v.  Laning , 

Cobb  V.  Bennett 

Coe  V.  Peacock 

CogsweU  V.  N.  Y.,  N.  H.  ^ 

R.Co 

Coleman  v.  Allen 6 

**      V.  Second  Ave.  ] 
Commercial  Union  Tel. 

New  England  Tel.  & ' 

Co 


CASES  IN  OPINIONS. 


XV 11 


PAGE. 

Gommissionera  v.  Coultas 887 

Oomimmwealth,  ex  reL  v.  West- 
chester  288 

Commonwealth  ▼.   Lowell  Qss 

light  Co 562 

Commonwealth  v.  New  Bedford 

Bridge 112 

Commonwealth  of  Pa.  v.  North- 
em  Electric  Light  &  P.  Co. . .  671 
Commonwealth  of  Pa.   ▼.  U.  8. 

Electric  Lighting  Co 670 

Commonwealth  ▼.  Penna.  Tel. 

Go 263 

Commonwealth  v.  Stodder 633 

▼.  Temple 613 

Conaughtj  ▼.  Saratoga  Bank. . .  288 

•ConneUv.  W.  U.Tel.  Co 826 

Conner  t.  Citizens*  St.  By.  Co. .  418 

Conoxer  t.  Davis 52 

CookT.  Steams 89 

Cooler  V.  Board  of  Port  Wardens  818 

Coolidge  T.  Smith 201 

CookeT.  Forbes 812 

Cooper  T.  Mullins 687 

•Corlin  ▼.   West   End  St.  Ry. 

Co 419 

Cotton  Exchange  v.  Railroad. .  590 

Coach  V.  Steele 698 

Cox  T.  Richmond  &  D.  R.  R 697 

Coryell  ▼.  Gain 201 

"      ▼.  Colbaugh 753 

Craker  ▼.  Railway 754,  828 

•Crawson  v.  W.  U.  Tel.  Co.  685,  690, 
750,  837,  850. 

Creamer  ▼.  Railroad  Co 488 

Crutcher  V.  Kentucky 608 

•Cumberland  Teleph.  &  Tel.  Co. 
▼.  United  Elec  Ry.   Co.  262,  280 
S17. 

Cnmmings  ▼.  St.  Louis 119 

Cutting  T.  Taylor 786 

Daly  V.  Ga.  So.   &  Fla.  R.  R. 

Co 46 

Daniel  t.  Balentine 870 

•Daniel  ▼.  W.  U.  Tel.Co 670 

Danmoath  College  Case 112 


PAGE. 

♦Daughtery  v.  Am.  Un.  Tel.  Co.  670 
713. 

'Davidson  v.  Denver  Tramway 
Co 544 

Decker  v.  Evansvllle  S.  &  N. 
Ry.  Co 179 

D.  L  &  W.  R.  R.  Co.  V.  W.  B. 
&c.  Ry.Co 268 

Delaware,  L.  &  W.  W.  Co.  v. 
East  Orange 294 

♦D.  L.  &  W.  R.  R.  Co.  ▼.  West 
Side  Ry.Co 266 

De  Rutte  v.  N.  T.  Telegraph 
Co 772 

Del.  &  Rar.  Canal  and  C.  &  A. 
R.  &  T.  Co.  V.  R.  &  Del.  Bay 
R.Co.etal 88 

•Detroit  City  Ry.  Co.  v.  Mills 
172,  184,  803. 

Detroit  Daily  Post  v.Mc  Arthur.  688 

Dill  V.  Board  of  Education 179 

Dodge  V.  Steamship  Co 458.  477 

Doe  V.  Valleji 201 

Dolan  V.  Delaware  &  Hudson 
Canal  Co 539 

Domestic  Telephone  &  Tele- 
graph Co.  V.  Newark 183 

Dorrah  v.  Illinois  R.  R.  Co 691 

Draper  v.  Baker 828 

DriscoU  V.  West  End  St.  Ry. 
Co 519 

Druoker  ▼.  Manhattan  Ele- 
vated Ry.  Co 179 

DuBois  Traction  Co.  v.  Buff., 
&c.  Ry.  Co 268 

Duflfy  V.  Dubuque 876 

Eaton    V.    Boston,  &o.   R.  R. 

Co 427 

Eaton  V.  Fitchburg  Railroad. .  519 
E^ls  V.  American  Telephone  & 

Telegraph  Co 147 

•Ehrisman  v.|East  Harrisburgh, 

&c.  Ry.  Co 491, 504,  539 

Elliott  V.  Telegraph  Co 846 

Ellis  V.  Am.  Tel.  Co 771 

Engle  V.  State 580 


XVlll 


CASES  m  OPINIONS. 


PAGE. 

Erie  TeL  Co.  v.  Grimes 688 

Evans  v.  Adams  Elxpress  Co. . .  420 
Evansville,  Sec.  R.  R.  Co.  v. 

Crist 418 

Ewing  ▼.  Pittsburg  R.  Co 894 

Ex  pari;e  Burke 786 

Express  Cases 684 

Express  Co.  V.  Caldwell 791 

*•         V.  Railroad 587 

Express  Co.  v.  Seibert 625,  688 

Factory  ▼.  Batchelder 555 

Fargo  v.  Michigan 611 

Farmer  v.  Water  Co 554 

Farrell  v.  Waterbury  Horse  R. 

R.Co 421 

Ferguson  v.  Steamship  Co 644 

Fertilizer  Co.  v.  Reams   688 

Ficklin  v.  Taxing  Dist.  Shelby 

Co 608,  618 

Fifth  Ave.  Bank  v.  Forty-Second 

St.  &  Grand  St.  Ferry  R.  R. 

Co 664 

♦  First  National  Bank  v.  Tel.  Co.  670 

Fisher  v.  Hamilton 692,  754 

Flanders  V.  Tweed 113 

Flannery  v.  Waterford,  &c.  Ry. 

Co..   886 

Fleckenstein  v.  Dry  Dock,  East 

B'way,  &c.  R.  Co 508 

Flemington  v.  Smithers. . .  693,  850 

Foot  V.  R.  R.  Co 89 

Foster  v.  Fowler 657 

♦Fowler  V.  W.  U.  Tel.  Co 718 

Fox  V.  Borkey 694 

♦  Franklin  v.  N.  W.  Tel.  Co. . . .  262 

♦  Frauenthal  v.  W.  U.  Tel.  Co  .  668 

Freese  V.Tripp 695,  850 

French  v.  Taunton  Branch  R. . .  519 
Fuhrv.  Dean 88 

Garlin  v.  Western  Ins.  Co 576 

Garrett  v.  Telegraph  Co 736 

Gay  V.  Knoxville 317 

G^rgia  R.  R.  v.  Homer 697 

Gibbons  v.  Ogden 94,  818 

Gillard  v.  Lancashire  R.  R.  Co.  693 


Gil.'ner  v.  Kennon 

♦Gillis  V.  W.  U.  Tel.  Co. . . 

Given  v.  W.  U.  Tel.  Co 

Glaessner  v.  Brewing  Assc 

tion 

Glasgow  V.  St.  Louis 

Gleeson  v.  Railroad  Co 

Gloucester  Ferry  Co.  ▼.  P 

sylvania 81, 

€kx>dnow   v.    Walpole    Ei 

Mills 

Goshom  V.  Purcell 

Goszler  v.  Corporation 

Graham  v.  Bayne 

'•      V.  Boston 

*•      V.  Coal  Road  Co.. 
♦Grand  Rapids  E.  L.  &  F 

V.  Grand  Rapids  E.  E.  '. 

F.  G.  Co 

Gray  v.  Rochester  City  &  1 

Co 

Greenleaf  v.  Goodrich 

*  Green  v.  Trenton 

Griflln  V.  Colver 

*  Grinnell  v.  W.  U.  TeL  Cc 

Guest  V.  Water  Co 

♦Gulf,  C.  &  S.  F.  Ry.  C 

Levy 

Gulline  v.  Lowell 

Hackensack  Imp.   Co.  ▼• 
Jersey  Midland  Ry.  Co. . 

Hadley  v.  Baxendale 

♦Hadleyv.  W.U.Tel.  Co 
Haines  v.  People 

*  Halsey  v.  Rapid  Transit  S 

Co 167,  168,  18] 

Hamilton  v.  City  of  Shelb 

Harris  v.  Gillispie 

**     V.  State. ex  rel.... 

Harrison  v.  Swift 

Hart  V.  Hudson  River  I 

Co 

Hart  V.  Railroad  Co 

*  Hart  V.  Telegraph  Co. . . 
Hartwell  v.  Express  Co  . . 
Haynes  v.  Thomas 


CASES  IN  OPINIONS. 


PAOK. 

HeflmsD  V.  Lazams 288 

^Heilman  ▼.  Lebanon  Railway 

Co 288,  268 

Henderaon  ▼.  Mayor,  &c 818 

Henry  t.  R.  R.  Co 870 

•Hewitt  T.  W.  U.  TeL  Co 181 

•Hibbard  v.  W.  U.  Tel.  Co  ... .  670 
Highland  At.,  &c.  R.  R.  Co.  v. 

Burt 419 

HUlv.Miller 89 

•   T.RailroadCo 658 

♦HillT.  W.  U.  TeL  Co 701 

Hai  V.  Winsor 376 

Hinchman  t.  Paterson  Horse  R. 

R.Co 87 

HisT.  Railway  Co 216 

Hodges  T.  Railway  Co 215 

Home  Ins.  Co.  ▼.  City  Council.  628 
Howe  ▼.  Commiflsioners. 295 

*  Hudson  River  Teleph.  Co.  v. 

WatervlietT.&R.R.  Co.  18S,  271 
318. 

•  Hudson  Tel.  Co.  ▼.  Jersey  City    86 
259. 

H.  ft  G.  N.  R.  R.  Co.  T.RandaU  678 
Hunt  V.  Salem 374 

Indianapolis    R.     R.     Co.     v. 

StaUes 678,  691 

Indianapolis   A    C.    R.    Co.  v. 

State 295 

Inhabitants    of   GreenviUe    v. 

Seymour 188 

In  re  Gilbert  Elevated  R.  R.  Co.  179 
In  re  N.  Y.  Elevated  R.  R.  Co. .  179 
Insurance  Co.  v.  Tweed. . .  848,  869 

▼.Wilkinson....  705 
♦Irwin  V.  Great  So.  TeL  Co 80 

Jeffersonville    R.     R.     Co.    t^ 

Rogers !...  728 

Jersey  City  A  Bergen  Ry.  Co.  v. 

Jersey  City 179 

Jersey  City  &  Bergen  Ry.  Co.  ▼. 

Jersey  City,  Ac.  Horse  R.  R.     11 

167. 
Jbch  ▼.  Dankwardt 691,  850 


PAOK. 

Johnson  ▼.  Bradstreet  Co. .  695,  755 
••        CoUector, V.Roberts..  661 

"      '^.  Hudson  R.,&o 340 

"      ▼.  Jenkins 758 

"      V.Wells 691,  850 

"      V.  Wells  Fargo  A;  Co . .  678 

*  Johnson    v.    Western    Union 
Telegraph  Co 265 

*  Julia  Building  Association  v. 
BeU  Teleph.  Co 79,  120 

Julius  V.  Lord  Bishop  of  Oxford  155 

Kansas  City  v.  Corrigan 112 

B:eating  v.  N.  Y.  C.  R.  R.  Co. . .  444 

Kennon  v.  Gilmer 678,  850 

♦Kester  v.  Telegraph  Co 760 

Keyes  v.  Minneapolis  R.  R.  Co. .  691 

•Kiley  V.  W.  U.  TeL  Co 772 

Killian  v.  Augusta  R.  R.  Co  ...  698 
Kinnaird  v.  Standard  Oil  Co. . .  818 
*Koch  V.  North  Ave.  Ry.  Co. . .    12 

185,  216. 
Kurtz  V.  Frank 758 

Lahr  v.  Met.  E.  R.  R.  Co. .  179,  198 

282. 

Lakin  v.  Railroad  Co 285 

'Lancaster  v.   Edison  Electric 

Co 56 

Landsberger   v.  Magnetic  TeL 

Co 670 

Lassiter  v.  Telegraph  Co 775 

Lathrop  v.  Middleton 658 

Laverty  v.  State  ex  rel 417 

Leary  v.  B.  &  A.  R.  R.  Co 405 

Lehigh  Valley  Railroad  Co.  v. 

Pennsylvania 690,  818 

Lehman  v.  Brooklyn  R.  R.  Co. .  694 
Lehr  v.  Steinway  &  H.  P.  R.  Co  452 

Leier  v.  Railway  Co 66 

Leisy  v.  Hardin 818 

•Leloup  V.  Port  of  Mobile  . .  .94,  607 

616,  636,  818. 

Lewis  V.  Freeholders 50 

Little  V.  Hackett 427 

**     V.  Railway  Co 475 

♦Little  Rock,  &c.  Tel.   Co.  v. 
Davis 663 


CASES  IN  OPINIONS. 


PAGE. 

liverpool  &  G.  W.  Steam  Co.  v. 

Phoenix  Ins.  Ck> 816 

*Lookhart  v.  Craig  St.  Ry.  Ck). .  160 

169,  162,  181,  238,  268,  808. 

♦Logan  V.  W.  U.  Tel.  Ck) 688 

♦Loper  V.  W.  U.  Tel.  Co 688 

♦Louisville  B.  M.  Co.  ▼.  Cent. 

Pass.  Ry.  Co 186 

Louisville  Coffin  Co.  v.  Stokes. .  660 

Louisville  R.  R.  V.  Orr 608 

♦Louisville  Transfer  Co.  v.  Am. 

Dist.Tel.Co 686 

♦Lowery  v.  W.  U.  Tel.  Co 870 

Lyman  v.  Union  Ry.  Co 486 

Lynch  v.  Knight 688,  602,  760 

882,  887,  860. 
Lyng  V.  Michigan 688 

HaoAndrew  V.  Electric  Tel.  Co.  771 

Macomber  v.  Nichols 184 

Magee  v.  Holland 766 

Magneau  v.  City  of  Fremont. . .  680 

Haguire  v.  Fitchburg  R.  R 408 

**        ▼.  Middlesex,  &c.  R.  R. 

Co 198 

Mahada  v.  R.  Co 198 

Maher  v.  Central  Park  R.  R.  Co.  444 

Maillard  v.  Lawrence 280 

Maine  v.  Grand  Tnmk  Ry.  Co. .  608 

Mann  v.  Belt  R.  R.  Co 421 

♦ManviUe  v.  W.  U.  Tel.  Co 670 

714. 

Marbury  v.  Madison 296 

Marland  ▼.  R.  R 472 

Biartin  v.  Telegraph  Co 848 

♦Massachusetts  v.  W.  U.  Tel. 

Co 606 

Masters  v.  Warren 850 

Maverick  v.  Eighth  Ave.,  &c.. .  840 

Mayo  V.  Telegraph  Co 687 

Mayor,    &c.,  of  Colchester    v. 

Brooke 644 

Mayor  v.  N.  Y.  C.  &  H.  R.  R.  R.  286 

McCall  V.  California 638 

McClary  v.  R.  R.  Co 870 

McCormick  v.  District  of  Col- 
umbia  80,  181 


McCuUooh  V.  Maryland .... 

McDermott  v.  Palmer 

MoDonough  v.  Metropolita 

Co 

McKimble  v.  Railroad  Co. 
McKinley  v.  Freeholders. . 
McLain '  r.   Brooklyn  Citj 

Co....' 

McQuaid  v.  Railway  Co. . . 

Meagher  v.  DriscoU 

Medical  College  v.  IZeigler. 
Meek  v.  Breckenridge. . . . 
Meesel  v.  Lynn  &  Boston 

road 

Meidel  v.  Anthis 

Meier  v.  Pennsylvania   1 

Co 

Meier  v.  Railroad  Co 

Memphis     Qas    Light  C 

State 

Merrifield  v.  Lombard. . . 
Meyer  v.  Lindell  Ry.  Co. 
♦Milliken  v.  W.  U.  Tel.  < 
Mining  Co.  v.  Herrick. . . 

Moore  v.  R.  R 

Moran  v.  Prather 

Morris  &  Essex   R.  R.  • 

Truden 

Morrison  v.   Broadway 

Co 

Morrison  v.  Kendall 

♦Mt.  Adams,  &c.  Ry. 

Winslow 165,  U 

♦Mowrey  v.  W.U.  Tel.  C 

Milford  v.  Clewell 6' 

Murphy  v.  Union  Railws 
♦Mutual    Union    Tel.    < 

Chicago 

♦Mutual  Un.  Tel.  Co.  v. 

delphia 

Myers  v.  St.  Louis 


Nashville,  &c.  Ry.  Co. 

bania 

Nassau  Gas  Light  Co.  v. 

Brooklyn 

National  Tel.  Co.  v.  Bal 


CASES  IN  OPINIONS. 


XXI 


PAGE. 

♦Xebraskft  Tel.  Co.  v.  York  Gas 
&  Elec  Lt.  Co 252 

Xew  Jersey  Steam  Nav.  Co.  v. 
Merchant's  Bank 792 

New  Orleans  Gas  Co.  v.  Louis- 
iAna  Ught^Co  131 

New  Orleans  Gas  Light  Co.  v. 
Hart 254 

*New  Orleans  ▼.  Southern  Tele- 
phone &  Telegraph  Co 112 

New  York  Cable  Co.  v.  Mayor.  281 

New  York  El.  Ry.  Co.  v.  Fifth 
Nat.  Bank IW 

New  York,  &c.  TeL  Co.  v.  Dry- 
burg 782,  848 

New  World  v.  King 340 

Nichols  T.  Middlesex  Railroad..  458 

Nolan  V.  Brooklyn  City  R.  R. 

Co    459 

Norfolk  A:  W.  R.  Co.  v.  Penn- 

bylvania 638 

North  Chicago  St.   R.    Co.  v. 

Williams 452 

K.  A  W.  R.  R.  Co.  V.  Common- 
wealth     818 

Oakland  R.  Co.  t.  Fielding 693 

♦Ogden  City  Ry.  Co.  v.  Ogden 
atv 201 

Ohio  &  M.  R.  Co.  T.  People 295 

Omaha  Horse  Ry.  Co.  ▼.  Cable 
Tramwav  Co.  of  Omaha 9 

O'Niel  V.  Dry  Dock,  &c.  R. 
Co 509 

Oregon  R.  &  N.  Co.  v.  Oregon- 
ianCo 235 

Oregon  Ry.  &  Nav.  Co.  v.  Ore- 
gon Ry.  Co.,  Limited 43 

Osborne  t.  Mobile 608 

Overseers  of  Porter  Tp.  v.  Over- 
seers of  Jersey  Shore 295 

Owen  V.  Henman 685 

Paine  v.  Railroad  Co 850 

Palmer  v.  Railway  Co 235 

Park  V.  Piedmont  Ins-  Co 703 

F^ks  V.  Alta  California  Tel. 
Co. 716.  785 


PAGE. 

Parmelee  v.  Hambleton 556 

Parsons  v.  Railroad 750 

Patton  V.  Picakway  County  ...    87 

♦PearsaU  v.  W.  U  Tel  Co 770 

Peddicord's  Case 208 

♦Pegpram  v.  Telegraph  Co 77T 

*  Pelton  V.  East  Cleveland  R.  R. 
Co 165,185,  268 

Pennsylvania  v.  Roy 41ft 

♦Pennsylvania   R.    R.    Co.    v. 

Braddock  Elec.  Ry.  Co 238 

Pennsylvania  R.  Co.  v.  Kelly . . .  69ft 
"  V.  Righter.  539 

♦Pensacola  Tel.  Co.  v.  W.  U. 

TeL  Co 600,  607,  685 

People  V.  Board  of  Assessors  . . .  561 

567. 
People,  ex  rel.  Bloomington  v. 

C.&  A.  R.  Co 295 

People,  ex  rel.  Hunt  v.  C.  &  A. 

R.Co 295 

People,  ex  rel.  Elimball  v.  B,  & 

A.RCo 295 

*  People,  ex  rel.  N.  Y.  &  L.  Co. 
V.  Squire 94,  294 

People  V.  Gardner 786 

People  V.  Genessee  Valley  Can. 

R.  R.  Co 288 

Peoplev.Hopt 42ft 

"     V.  Kerr 80 

**      V.  Knickerbocker  Ice  Co.  567 

V.  O'Brien 283 

V,  Railway  Co 172 

V.  Vanderbilt .     85 

People's  Gas  Light  Co.  v.  Jersey 
aty 41 

*  Pepper  v.  Telegraph  Co 714 

Philbriok  V.  Ewing 555 

Philadelphia  v.  Ridge  Ave.  R. 

W.Co 27 

*  Philadelphia  v.  W.  U.  Tel.  Co.    56 
113. 

Philadelphia,  &c.  R.  R.  Co.  v. 
Derby 8^0,  418.  452 

Philadelphia  &  Southern  Steam- 
ship Co.  V.  Pennsylvania 609 

PhiUips  V.  Hoyle 679 


(< 


(( 


xxu 


CASES  IN  OPINIONS. 


PAGE. 

Phoenix  Ins.  Go.  v.  Munger ....  703 
Phoenix  Mut.  Life  Ins.  Co.  v. 

Hinesley 722 

Pickard  ▼.  Pullman   Southern 

CarCk) e07 

♦Pierce  v.  Drew 80,  161 

Pierce  v.  Proprietors  of  Ceme- 
tery  694 

Piatt  V.  Railroad  Co 658 

Playford  V.  Tel.  Co 845 

Pond  V.  Railway  Co 201 

Porter  V.  Railroad 750 

♦Postal    Tel.     Cable    Co.     v. 

Lathrop 714 

Postal  Tel.  Co.  v.  N.  &  W.  R. 

R.Co 226 

Potts  V.  W.  U.  Tel.  Co 688,  848 

Poulin  V.  Broadway  R.  R.  Co. . .  444 
Providence  Gas  Co.  v.  Thurber.  560 

Pullis  V.  Hoffman 565 

Purcell  V.  St.  Paul  R.  Co 694 

Queen  v.  Trustees  Luton  Roads.  295 
Quinn  v.  Atlantic  Ave.  R.Co.. .  517 

Radcliff  V.  Mayor 179,  286 

Rafferty  v.  Central  Traction  Co.  171 
Railroad  Commissioners  v.  P.  & 

O.  C.R.  Co 295 

Railroad  Co.  V.  Baugh 849 

•*  V.  Beale 487 

"  V.Bell 472 

"  V.  Brown 236 

*•  V.Crane 235 

"  V.  Fagan 792 

"  V.  Fuller 94 

««  V.  Gilmore 658 

*•  V.  Hanlon 475 

"  V.Hartley 197 

**  V.  Jones 345 

**  V.  Kuteman 622 

"  V.  Napheys 340 

*•  V.  Orleans  R.  Co  .     20 

*'  V.  Packer 850 

"  V.  Reinhackle .  198 

"         V.  Stables 850 

*•         V.  Stevens 850 

*«         V.  Ward 623 


Railroad  v.  Bimey 

*•      v.DiU 

♦Railroad  V.  Levy 

Railroad  v.  Schurmeir 

**      V.  Wilson 

Railway  Co.  v.  Brown 

**  V.  Coultas 

*•        ?  V.  Cummins vi" 
"  V.  Kellogg. . . . 

♦Railway  Co.  v.  Levy 

Railway  Co.  v.  Prentice. . . . 
♦Railway  Co.  v.  Wilson. . . . 
Rathbone  v.  Union  R.  R.  C 
♦Ratterman  v.  Telegraph  C 

Read  v.  Atlantic  City 

Redlon  v.  Barker 

♦Reese v.W.  U.Tel.  Co. 

759,  836,  848. 

Rex  V.  Barker 

Reynolds  v.  Smathers 

Rigby  V.  Hewitt 

Rittenhouse     v.     Indepei 

Line,  &c 

♦Roake  v.  Am.  Teleph.  & 

Co 

Robbins  v.  Taxing^Dist.  9^ 

Roberts  v.  Graham 

♦Roberts  v.  Wisconsin  T 

Co 

Rogers  v,  Leyden 

Rogers  v.  Tel.  Co 

Rowell  V.  Telegraph  Co. . 
♦Russell  V.  W.  U.  Tel.  C 

759,  887,  850. 
Ryanv.  R.  R.  Co 

Sacramento  v.  Crocker.. . 
V.  Stage  Co.. 

Salina  v.  Trosper 

Salisbury  v.  Andrews. . . 

Sanders  v.  Stuart 

Schaub  V.  Railroad 

Schnur  v.  Citizens  Tracti 
School  District  v.  Conra* 

Schriefer  v.  Wood 

Schulte  V.  Transportatic 
Scott  V.  Lcindon  Dock  C 
Seidler  v.  Hudson  Count 


CASES  IN  OPINIONS. 


^□iciii 


PAGE. 

Selleck  ▼.  Langdon 870 

SeUickT.  RaUroad  Co 870 

Sewing  Kachine  Co.  t.  Richter.  358 

Shapleigh  ▼.  Wyman 519 

Shea  ▼.  Portrers  &  B.  U.  Ry. 

Co 485 

Shea  T.  Railroad  Co.  4T5,  511,  515 
589. 

Sherlock  v.  Ailing 819 

Sheets  v.  Connolly  St.  Ry.  Co. .  539 

^Shenill  v.  W.  U.  Tel.  Co 888 

ShoTer  ▼•  PennsylTania  Co 481 

Shnmons  ▼.  Toledo 185 

Simpson  t.  London  General  Om- 
nibus Co. 837 

Sioux  City  St.  R.  Co.  v.  Sioux 

Cityi 9,  294 

Smith  ▼.  Alabama 819 

Smith  T.  St.  Paul  R.  Co 840 

*«     ▼.  Washington  Corp 218 

•SoReUev.  W.U.TeLCo..  677,  887 

7M,  886,838. 
Bouthwark  R.  R.  Co.  ▼.  PhUa- 

deli^iia 98 

^Southwestern  T.  A  T.  Co.  ▼. 

Robinson 860 

^Bpngue  T.  W.  U*  TeL  Co 772 

Squire  ▼.  W.  U.  Tel.  Co 670 

estate  T.  Bell  Telephone  Co 585 

States.  Bennett 630 

State,  Bodine Pros.  ▼.Trenton..    39 
Slate  T.  Chicago  R.  R.  Co 590 

^    T.  Oolnmbia 624 

State,  Danf(»th  ▼.  Paterson 89 

State  ex  reL  Atty.-Gen.  t.  Ifadi- 

sonSt.  Ry.Co 294 

Slate,  ex  rd.  Blake  v.  K.  B.  R. 

Co. 294 

Slate  ex  rel.  C.  C.  R.  Co.  ▼.  Hil- 

beri 294 

State  ex  leL  andy  t.  C.  IL  A; 

N.R.CO 296 

Slate,  exrel.  Neares T.Wood  Co.  295 
State,  ex  reL  Van  Vliet  ▼.  Wil- 

scm 296 

Stata,  ez.nl.    Winterburg  ▼. 

295 


PAGE. 

State  Freight  Tax  Cases...  106,  687 
*State,  Green  Pros.  v.  Trenton 

H.  R.R.CO 41 

State,  Qregory  v.  Jersey  City. . .    89 
51. 

Statev.  Hayne 624 

'*    v.  Hoboken ■•  •    41 

"     V.  lAmbertville 41 

"     V.  Laverack 89 

"     ▼.  N.  N.  H.  R.Co 295 

State  of  Maine  v.  Grand  Trunk 

R.R.CO 619 

«8tate  of  Missouri  ▼.  Bell  Tele- 
phone Company 586 

Statev.  Paterson 52 

*•     v.Pugh 87 

*    T.RiTes 658 

"*    V.  Roberts 575 

State  Tax  on  Railway  Gross  Re- 
ceipts.   612 

Steamboat  New  World  ▼.  King.  418 
Stein  ▼.  Bienville  Water  Supply 

Company 9,  181 

Stemberger  v.  Railroad 690 

Stevenson  v.  Montreal  TeL  Co. .  721 

Stewartv.  Maddox 692,  754 

"       v.Ripon 850 

St.  Helens    Smelting    Co.    v. 

Tipping 812 

«St.  Louis  V.  Bell  Teleph.  Co. . .  120 
•St.   Louis  V.  Western   Union 

Telegraph  Co 608 

Stockton  V.  Central  R.  R.  Co. . .  186 

Storage  Co.  v.  South wark 558 

Story  V.  N.  T.  Elevated  R.  R. 

C6 179,194,  282 

Stowe  V.  Heywood 755 

Street  Ry.  Co.  v.  Doyle 817 

Strong  V.  Lehmer 88 

*Stuart  V.  W.  U.  Tel.  C6. .  680,  687 

756,835. 
•Suburban  Light  &  Power  Co. 

V.Boston 56 

Sullivan  v.  Railroad  Co 840 

Swift  V.  S.  L  R.  T.  Co 622 

Symonds  v.  Greene 622 


CASES  IN  OPINIONS. 


PAOS. 

♦Taggart  v.  Newport  Ry.  Co 80 

167,  184,  268,  303.  • 

Teaohout  v.  Des  Moines  Broad         j 

Gauge  St.  Ry.  Co 254  ' 

^Telegraph  Co.  v.  Texas. . .  601,  607 

614,  618,  625,  685,  818,  849. 
Templeton  v.  City  of  Tekamah.  680 

Terwilliger  V.  Wands 850 

Theobald  V.  Railway  Co 199 

Thirteenth,  &o.  St.  R.   Co.  t. 

Boudrou 459 

Thomas  v.  Owens 695 

♦Thompson  v.  W.  U.  Tel.  Co...  670 
688,  714,  768,  759,  778,  886. 

Tighe  V.  Lowell 874 

Tilley  V.  County  of  Cook 708 

Toledo,  SCO.  R.  Co.  ▼.  Jackson- 
ville  294 

Topeka  City  R.  Co.  v.  Higgs. . .  452 
Trigg  V.  Railroad..  678,  691,  750,  850 
True  V.  International  Tel.  Co.  670 
714. 

TuUer  ▼.  Talbot 451 

*Tyler  v.  W.  U.  Tel.  Co.  670,  714 
760,  766,  850. 

XJline  V.  N.  Y.  C,  A;c.  R  Co.  179 

201,  286. 

TJUman  v.  McCormio 201 

Unger  v.  Forty-second  St.,  &c. 

R.Co 418 

Union  Pacific  R.  Co.  v.  HaU. . .  295 
Uniontown  v.  Commonwealth.  295 

United  States  v.  Sliaw 622 

T.  W.  U,    Tel. 

Co 285 

United  States  Tel.  Co.  v.  Gil- 

dersleve 670 

United  States  TeL  Co.  v.  Wen- 

ger 670,  714 

Van  Dresser  v.  Navigation  Co. .  235 

Van  Hook  v.  Selma 294 

Vamey  v .  Manchester 876 

Victorian  R.  Commissioners  v. 

Coultas 794.  760 

Vincent    ▼.    Board   of    Super- 
visors      66 


♦Wadsworth  v.  W.  U.  Te 

688,  735,  759, 826,  836,  84 
Waldhier    v.   Hamilton 

road 

Wallis  ▼.  Harrison , 

Walsh  ▼.  Chicago,  &c.  R. 

750, 826,  850. 
Ward  ▼.  Rochester  Elec.  R 
Warren  v.  Fitchburg  R  C 

478. 
Watkinsv.  Atlantic  Ave.  ] 
Watson  v.  Broadway  &  Se 

Ave.  R.  Co 

Webb  V.  Denver  &  Rio  G 

Ry.  Co 

Weber  v.  Kansas  City  Ca' 

Co 

Weinman  v.  Pass.  Ry.  Co 

Wells  V.  Wells 

Welton  V.  Missouri 

Werner  v.  Footman 

Wert  V.  Clutter 

♦Wertz  V.  Tel.  Co 

♦West  V.  W.  U.  Tel.  Co. 

759,  837,  850. 

♦Western    Union   Tel. 

Adams 688,  735,  7 

848. 

♦Western  Union  TeL 
Allen 

♦Western  Union  Tel. 
Alabama  State  Board 

♦  Western   Union    Tel. 
Attorney-General  of  li 
111,  602,  608,  625. 

♦  Western  Union  TeL 
Axtell 

♦Western  Union  TeL 
Beringer 

♦Western  Union  TeL 
Blanchard  

♦Western    Union   TeL 

Broesche..  680,  688,' 
846. 

♦Western  Union  TeL 
Brown 

♦Western  Union  Tel. 
Bollard 


CASES  IN  OPINIONS. 


PAGE. 

♦Western   Union    Tel.    Co.  v. 

Cohen 717 

♦Western   Union    Tel.    Co.  v. 

Cooper....  680,  688,  713,  769,  835 

853. 
Western    Union     TeL    Co.     v. 

Comwell 670 

♦Western   Union    Tel.    Co.  ▼. 

Crall 765 

♦Western   Union   Tel.    Co.  ▼. 

DuBois. 735,  848 

*  Western    Union   Tel.    Co.   ▼. 

Edaall 670,  7»8,  848 

♦Western    Union    Tel.    Co.   v. 

Fatm&n 670 

Western    Union    Tel.    Co.    v. 

Feegies 680,  683,  848 

♦Western    Union    Tel.    Co.  v. 

Fontaine  ..   701 

Western    Union    TeL    Co.    ▼. 

Foster 7»8 

Western    Union    TeL    Co.    y. 

Frances 281 

Western    Union    TeL    Co.    v. 

Graham 670 

♦Western    Union    TeL    Ca  ▼. 

HalL 670,  713,  758,  778,  881 

♦Western    Union    TeL    Co.  v. 

Harding 720,  726 

♦Western    Union    Tel.    Co.  ▼. 

Harris. 714 

♦Western    Union    Tel.    Co.  ▼. 

Henderson 688,  721,  759,  888 

♦Western    Union    TeL    Co.  v. 

HjerBros 666 

♦Western    Union    Tel.   Co.  v. 

Jones 688,848 

♦Western    Union    TeL    Co.  ▼. 

Kinn^ 786 

Western     Union     TeL   Co.  ▼. 

Kirkpatrick 670 

♦Western    Union  Tel.    Co.   ▼. 

LongwiU 765,  848 

Western  Union    Tel.     Co.    ▼. 

Moofee 688,848 

♦Western    Union   Tel.    Co.  ▼. 

Hoasler. 726 


PAOB. 

♦Western  Union    Tel.     Co.   v. 

Nations. 849 

♦Western  Union    TeL    Co.    ▼. 

Newark 69 

♦Western    Union   TeL    Co.  ▼. 

New  York 294 

♦Western    Union  Tel.    Co.    ▼. 

Pendleton 94,  725, 747,  318 

♦Western  Union    Tel.  Co.    v. 

Pennsylvania 686 

♦Western    Union    TeL   Co.   v. 

Philadelphia 56,  91,  294 

♦Western    Union    Tel.   Co.  v. 

Reynolds 670 

Western    Union    TeL    Co.    v. 

Richardson 688 

♦Western     Union  TeL  Co.    v. 

Richman 783 

♦Western     Union    Tel.  Co.  v. 

Rogers... 684,  688,    759,    825,    887 

a50. 
♦Western  Union    Tel.    Co.  v. 

Rosentreter 638,  803,  849 

♦Western  Union  Tel.    Co.    v. 

Sheffield 716 

♦Western    Union   Tel.    Co.  ▼. 

Simpson 680,  688,  759,  836 

♦Western   Union    TeL   Co.    v. 

Steele 726 

♦Western   Union    Tel.    Co.   v. 

Swain 726 

♦Western  Union  Tel.  Co.  v.  Tay- 
lor  697 

Western  Union  TeL  Co.  v.  Ward  848 
♦Western    Union  Tel.    Co.    v. 

Way 670 

♦Western  Union  Tel.  Co.  v.  Wil- 
son   657,  726 

♦Western   Union   TeL    Co.    v. 

Wood 826 

Western    Union    Tel.    Co.    v. 

Young 847 

Wheelahan  v.  Traction  Co 491 

Wheeler  v.  McGuire 659 

White  V.  Cattle  Co 737 

"     V.Kent 66 

"     V.  W.U.Tel.Co 670 


CASES  IN  OPINIONS. 


PAOB. 

Whitehall  V.  Freeholders. 49 

Whitman  T.  Hubbell 622 

Wiggins  Ferry  Ca  y.  East  St. 

Louis 608,  624 

Wightman  ▼.  C.  &  N.  W.  R  Co.  828 

Wilber  V.  Paine 87 

**       v.  Johnson 758 

WUcox  V.  Railroad  Co.  .767, 881,  850 
•  WiUiams  v.  City  Eleo.  St.  Ry. 

Co 167,  184 

Willis  ▼.  St.  Paul  Sanitation  Co.  076 

Wilson  v.  School  District 668 

Winter  ▼.  Peterson 89 


♦Wisconsin  Teleph.  Co.  v 
kosh 26 

Wood  V.  Detroit  City  Ry 

Wuesthoff  V.  Seymour. . . 

Wyman  v.  Leavitt.. . .  6£ 
850. 

Wyman  ▼.  liayor 

Yardley  ▼.  Dickson 

York  County  ▼.  Centrs 

road 

»  Young  ▼.  W.  U.  Tel.  C 

769,  770,  815,  886,  848, 


AMERICAN 

ELECTRICAL    CASES 


The  North  Baltimore  Passenger  Railway  Company 
V.  TiiK  North  Avenue  Railway  Company. 

Maryland  Court  of  AppeaU,  Jan.  S8, 189S. 

(75  Md.  233.) 

EUBCTUC     STBEET     RAILWAY.— MUNICIPAL    CONTROL.— CONSTRUCTION     OV 

ORDINANCE.—  INJUNCTION. 

The  plaintiff^s  charter  empowered  it  to  maintain  street  railway  lines  in  all 
streets  which  might  be  designated  by  the  municipal  authorities. 

The  ordinance  designating  a  certain  street  for  use  by  the  plaintiff  provided 
tliat  if  the  city  should  thereafter  grant  any  other  company  the  privilege 
to  operate  a  street  railway  in  said  street,  it  might  permit  such  company 
to  use  plaintiff's  track,  upon  making  proper  compensation. 

The  city  council  was  by  statute  given  general  authority  over  the  streets ; 
also  special  authority  to  regulate  their  use  for  street  railways. 

HeM.  that  under  said  ordinance  the  city  council  might  authorize  the  use 
of  plaintiff's  track  by  an  electric  railway,  although  the  use  of  electricity 
as  a  motive  ix)wer  was  unknown  when  the  ordinance  was  passed,  and 
although  some  disturbance  and  injury  to  the  plaintiff  might  result,  since 
compensation  was  provided  for. 

Case  of  this  series  cited  in  opinion  :  Koch  v.  North  Ave,  By,  Co,,  post. 

Appeal  by  plaintiff,  from  order  granting  (in  part  only)  ap- 
plication for  temporary  injunction.   Facts  stated  in  opinion. 

Bernard  Carter^  for  the  appellant. 


Francis  K.  Carey  and  Fielder  C.  SLinglvff  (with  whom 
^^JiUian  /.  Alexander  on  the  brief),  for  the  appellee. 
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Railway  Co.  v.  Railway  Co. 

Alvey,   C.   J.,   delivered   the   opinion   of  the 
The  bill  was    filed   in   this    case   by    the   plaint 
present  appellant,  against  the   defendant,   the  a] 
both  being  street  passenger  railroad  companies, 
purpose  of  obtaining  an  injunction  against  the  de 
company  to    restrain    this    latter    company    fron 
the  street  railroad  tracks  of  the  plaintiflf  compi 
North  avenue,  in  the  city  of  Baltimore,  between  M( 
street  and  Charles  street,  or  from  laying  an  inside  i 
side  rail  on  the  road  of  the  plaintiff,  as  provided 
nance  No.  23,  approved  April  8,  1891. 

The  defendant  company  answered  the  bill,  and  p: 
taken  to  be  used  at  the  hearing  of  the  application 
injunction.      A  hearing  was  had  upon  bill,  ans^ 
proof  ;  and  the  court,  by  its  order  of  the  29th  of 
1891,  granted  an  injunction  to  restrain  the  defend 
pany  from  laying  rails  for  its  track  or  tracks,  c 
avenue,    inside    the    rails   of   the  tracks  of  the 
company ;  but  the  injunction  prayed  for  was  refug 
other  respects.    This  appeal  is  taken  only  from  i 
of  the  order  that  refused  the  injunction  as  praj 
therefore  it  presents  no  question  on  that  part  of 
covered  by  the  injunction  granted. 

The  plaintiff  company  was  incorporated  by  tl 
1872,  ch.  369,  as  the  Baltimore,  Pea  body  Heights  & 
Passenger  Railroad ;  but  by  subsequent  Act  (that 
ch.  488)  the  name  was  changed  to  that  of  th 
Baltimore  Passenger  Railway  Company.  By  th< 
act  of  incorporation  it  was  provided  that  the  co 
thereby  created  should  be 

Invested  with  aU  necessary  power  to  lay  down  and  oonstrud 
use,  and  operate  passenger  raUways  in  the  City  of  Baltimore, 
streets  or  pat  ts  of  streets  as  may  be  designated  in  any  ordinal 
nances  which  may  be  passed  on  the  subject  by  the  Mayor  and 
oil  of  Baltimore,  and  upon  such  temia  and  subject  to  such  condi 
he  made  by  such  ordinance  or  ordinances,  and  to  receive  am 
tolls,  etc. 

Before  the  passage  of   this  act  of   incorpon 
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Mayor  and  City  Council  had,  by  ordinance  passed  on  the 
88th  of  March,  1872,  given  license  or  authority  to  certain 
individuals  to  construct  passenger  railroads  on  certain 
streets  of  the  city,  and,  after  the  incorporation  of  the 
plaintiff  company,  the  rights  and  authority  conferred  by 
the  ordinance  of  the  28th  of  March,  1872,  were  assigned  and 
transferred  to  the  plaintiff  company.  After  this  assign- 
ment, the  Mayor  and  City  Council,  by  ordinance  No.  74  of 
1872,  approved  June  7th  of  that  year,  ratified  the  assign- 
ment to  the  plaintiff  company;  and,  in  addition  to  the 
powers  conferred  by  the  original  ordinance,  the  city  con- 
ferred i)ower  on  the  plaintiff  company  to  lay  its  tracks  on 
and  use  North  avenue  from  John  street  to  the  comer  of 
Charles  street  and  North  avenue.  By  the  third  section  of 
this  last  mentioned  ordinance  the  city  made  the  following 
reservation : 

If  at  any  time  hereafter  the  Mayor  and  City  Council  of  Baltimore  shaU 
grant  to  any  other  road  the  right  to  lay  railway  tracks  and  ,run  thereon 
dt J  paasen^r  cars  on  North  avenue  west  from  John  street,  they  shall  then 
hive  power  to  grant  to  such  other  road  to  run  their  cars  upon  the  tracks 
of  the  Baltimore,  Peabedy  Heights  &  Waverly  Railroad  [now  the  North 
Baltimore  Company],  on  North  avenue,  between  Charles  and  John  streets, 
imder  such  regulations,  and  upon  the  payment  of  such  sum  or  sums  of 
money  to  said  Baltimore,  Peabody  Heights  &  Waverly  Railroad,  as  shaU 
be  agreed  upon  and  fixed  by  the  Mayor,  City  Commissioner,  and  the  presi- 
dent of  said  Baltimore,  Peabody  Heights  &  Waverly  Railroad,  or  a  major- 
ity of  them. 

It  was  nnder  this  last-mentioned  ordinance  of  1872,  the 
reservation  in  which  has  just  been  recited,  that  the  plaintiff 
company  proceeded  to  construct  and  operate  its  road  of 
double  tracks  on  North  avenue,  between  McMechin  street 
on  the  west  and  Charles  street  on  the  east  of  Jones'  falls ; 
the  rails  of  the  plaintiff's  road  being  laid  on  the  bridge  of 
the  city  constructed  over  the  falls.  This  road  has  been,  up 
to  the  present  time,  oi)erated  exclusively  by  horse  i)ower. 

In  May,  1889,  the  defendant  company  was  incorporated 
under  the  general  railroad  incorporation  law  of  this  State 
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(Code,  Art.  23) ;  and  by  the  certificate  of  incorpor] 
the  company  is  declared  to  be  incorporated 

For  the  purpose  of  constructing  and  running  a  passenger  rail^ 
City  of  Baltimore,  the  whole  line  of  said  road  being  located  in 
and  the  termini  of  said  road  being  therein,  etc. 

In  the  certificate  of  incorporation  there  is  nothi 
as  to  the  motive  power  intended  to  be  employed,  ^ 
animal  or  mechanical;  but  by  subsequent  prooee 
appears  that  electricity  was  intended  to  be  used 
motive  power  of  the  road.    By  the  Act  of  the 
Assembly  of  1890,  ch.  217,  this  charter  of  the  de 
company  was  amended,  the  amendatoiy  Act  provid 
the  company  should  be  authorized  and  empowered 
solidate  with  such  other  roads  as  it  might  cross  or 
with,  to  aid  such  roads  in  construction,  and  to  leas€ 
chase  such  road  or  roads. 

Having  been  thus  incorporated,  and  given  ad 
powers  by  the  amendatory  Act  of  the  Legislat 
defendant  company  obtained  from  the  Mayor  a 
Council  of  Baltimore,  ordinance  No.  23  of  1891,  a 
April  8,  1891.  By  that  ordinance  the  right  is  ^ 
defendant  company  to 

Lay  down  and  construct  double  iron  railway  tracks,  for  the 
its  business,  beginning,  for  the  extension  of  such  double  tracks 
avenue  at  its  intersection  with  the  east  side  of  McCulloch  stree 
ent  terminus  of  the  tracks  of  said  company,  as  heretofore  authc 
running  thence  on  North  avenue,  eastwardly  to  Guilfoid  a^ 
running  thence  on  Guilford  avenue  and  North  street,  southwai 
intersection  of  North  street  with  Lexington  street ;  and  thence 
ton  street,  westwardly,  to  Charles  street ;  and  on  North  sti 
wardly,  to  the  north  side  of  Fayette  street. 

« 

And  by  the  third  section  of  this  ordinance  it  is 
that  it  shall  be  lawful  for  the  defendant  compa 
the  tracks  now  laid  on  North  avenue  by  seven 
companies,  among  which  is  the  plaintiff  company. 

In  the  manner  and  to  the  extent  to  which  it  is  lawful  for  th) 
City  Council  to  grant  to  the  said  North  Avenue  Railway  C 
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right  to  use  said  tracks ;  and  in  any  case  in  which  the  said  railroads  are 
entitled  to  the  exclusive  use  of  said  tracks,  and  the  said  North  Avenue 
Railway  Company  can  not  agree  with  them  for  the  joint  use  of  their  said 
tracks,  then  it  shall  be  lawful  for  the  said  North  Avenue  Railway  Com- 
pmy  to  lay  its  rails  inside  and  outside  of  said  tracks  of  other  roads ;  pro- 
Tided  that,  if  inside  and  outside  rails  are  laid,  the  distance  between  its 
nils  and  the  corresponding  rails  of  the  other  railroads  shall  not  be  less 
than  six  inches  nor  more  than  two  feet. 

And  then,  in  a  distinct  clause  in  the  same  section,  is 
added  this  provision : 

The  right  to  run  the  cars  of  the  North  Avenue  Railway  Company  on  the 
tracks  of  the  North  Baltimore  P&ssenger  Railway  Company  (the  plaintiff  in 
this  case)  on  North  avenue,  from  Charles  street  to  McMechin  street,  is 
hereby  granted  under  the  terms  of  ordinance  No.  74,  approved  June  7, 
l!^2 ;  but  nothing  herein  contained  shall  be  construed  to  grant  any  right 
or  privilege  to  the  said  North  Avenue  Railway  Company  to  lay  any  addi- 
tional tracks  on  North  avenue  bridge. 

By  the  fourth  section,  authority  is  given  the  defendant 
company  to  propel  its  cars  by  electricity,  supported  from 
overhead  wires,  ui)on  and  over  any  part  of  its  railway  now 
constructed,  or  hereafter  to  be  constructed,  and  to  erect 
and  maintain  the  necessary  poles  and  wires  for  this  pur- 
pose, upon  complying  with  certain  terms  prescribed. 

The  Mayor  and  City  Council  of  Baltimore  are  invested 
with  full  power  and  authority  over  the  streets  of  the 
city,  including  North  avenue,  and  all  the  streets  and 
alleys  of  the  city  are  declared  to  be  public  highways. 
Code  Local  Laws,  Art.  4,  §§  806,  810, 814,  820.  The  General 
Assembly  of  1890,  by  Act,  ch.  370,  for  the  purpose  of  con- 
ferring additional  authority  on  the  Mayor  and  City  Council, 
provided 

That  they  shaU  have  power  to  regulate  the  use  of  the  streets,  lanes  and 
alleys  m  said  city,  by  railxoay  or  other  tracks,  gas  or  other  pipes,  telegraph, 
telephone,  electric  light  or  other  wires  and  poles,  in,  luider,  over,  or  upon 
the  same,  etc. 

We  have  referred  thus  fully  to  the  special  terms  and 
provisions  of  the  statutes  and  ordinances  involved,  for  the 
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purpose  of  bringing  them  clearly  in  view,  ns  upon 
construction  depends  the  decision  of  the  principal 
tions  presented  on  this  appeal. 

The  plaintiff  in  its  bill    charges   that  the   def< 
threatens  and  is  about  to  proceed  to  dig  up  the  bed 
plaintiff's  road  on  North  avenue,  and  to  lay  rails  tl 
inside  and  outside  the  tracks  of  the  plaintiff,  un< 
pretended  authority  derived  from  the  ordinance  of  1 
of  April,  1891 ;  that  the  defendant  threatens  and  int< 
tear  up,  move  and  render  impassable  for  horse  cars  t 
tracks  of  the  plaintiff,  whereby  it  will  be  prevente 
exercising  its  franchise  as  a  common  carrier  of  pass 
and  will  suffer  a  great  pecuniary  loss  in  its  bi 
incapable  of  definite  ascertainment.    It  further  • 
that  it  has  ground  to  believe  that  it  is  the  purpose 
defendant,  under  the  supposed  authority  relied  o 
to  take  up  the  railway  tracks  of  the  plaintiff  as  t 
now  laid  and  constructed  along  North  avenue,  from 
street  to  McMechin  street,  and  lay  down  in  subs 
therefor  rails  of  a  different  character.     The  righ 
the  things  charged  as  being  contemplated  and  i 
by  the  defendant,  the  plaintiff  denies,  and  char; 
the  defendant  has  no  right  or  power  whatever  to 
or  interfere  with,   in    any    manner,   the   railwaj 
of  the  plaintiff,   or  the  structures  on  which  th 
nor  to  lay  down  any  other  rails  or  railway  structur 
thereof. 

The  plaintiff  also  charges  that  the  defendant  c< 
by  reason  of  a  defect  or  omission  in  its  certificate 
poration,  has  acquired  no  power  to  construct  tl 
railway  projected  by  it ;  also  that  it  is  attempting 
the  express  provisions  of  ^  the  statute  law  of  the  1 
erecting  on  North  street,  a  part  of  the  route  of  the 
ant,  as  defined  in  the  ordiuance,  an  elevated  rail\^ 
that  it  also  proposes  and  intends  to  use  electri 
motive  power  for  its  cars,  in  violation  of  law. 

On  these  allegations  the  prayer  of  the  bill  is 
defendant  company  be  restrained  and  forever  enjol 
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tearing  np,  removing,  obstrncting,  or  in  any  manner  inter- 
fering with  the  railroad  tracks  of  the  plaintiff  on  North 
iTenae,  or  any  i>art  of  them,  and  from  tearing  np  or  digging 
in  the  bed  of  said  avenae,  between  the  plaintiff's  road 
tracks  thereon ;  and,  generally,  from  in  any  manner  hin- 
dering, obstructing,  interfering  with,  or  molesting  the 
pluintifP  in  the  nse  of  its  road,  as  now  used  and  operated 
on  said  avenne. 

The  defendant  company,  by  its  answer,  controverts  and 
denies  the  exclusive  right  or  claim  set  up  by  the  plaintiff 
as  against  the  defendant,  and  controverts  the  several  grounds 
upon  which  the  plaintiff  relies  for  restraining  the  use  by 
the  defendant,  of  the  plaintiff's  road  and  road  tracks  on 
North  avenue.  It  insists  upon  the  validity  of  the  ordinance 
of  April  8th,  1891,  and  ui)on  all  the  rights  thereby  granted  to 
the  company. 

The  tes'  *  nony  taken  was  to  show  in  what  manner,  and  to 
what  extent,  the  road  of  the  plaintiff  would  be  affected  in 
its  value  and  operation  by  the  use  of  the  tracks  or  road  bed, 
as  is  proposed  to  be  done  by  the  defendant. 

The  plaintiff,  in  support  of  its  contention  that  the  de- 
fendant should  be  enjoined  as  prayed,  has  insisted  in  argu- 
ment : 

1.  That  by  the  true  construction  of  the  ordinance  of  June 

7,  1872,  and  of  the  ordinance  of  April  8,  1891,  no  valid 
right  is  granted  to  the  defendant  company  to  use  the  tracks 
or  the  road-bed  of  the  plaintiff  company  on  North  avenue, 
for  cars  propelled  by  electricity. 

2.  That  by  reason  of  the  omission  si)ecially  to[  designate 
the  .places  of  termini  in  the  certificate  of  incorporation  of 
the  defendant,  that  company  acquired  no  corporate  fran- 
chise or  right  to  construct  a  railroad  between  the  points 
named  in  the  ordinance  of  the  8th  of  April,  1891,  and  that, 
therefore,  the  ordinance  is  void. 

3.  That  the  ordinance  is  void  because  it  authorizes  the 
construction  by  the  defendant  company,  on  a  i)art  of  its 
route,  of  an  elevated  railroad,  in  utter  disregard  of  express 
proFision  of  the  statute ;  and. 
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4.  That  the  ordinance  is  void  because  it  authoriz 
defendant  company  to  use  electricity  as  a  motive  po 
its  cars,  without  warrant  of  law. 

1.  The  first  of  these  propositions  is  the  principal 
this  case,  and  it  depends  for  its  solution  upon  the 
pies  of  construction  applicable  to  cases  of  delegated  i 
ity  to  municipal  agents  for  public  benefit,  am 
principles  of  construction  applicable  in  cases  of  gi 
licenses  or  privileges  by  such  agents,  that  may  be  S€ 
derogation  of,  or  in  restriction  of  public  riglits. 

The  plaintiff  derived  its  chartered  rights  from  the 
lature  of  the  State ;  but  that  charter  was  subject 
provision,  and,  of  course,  was  accepted  subject  to  tl 
vision,  that  the  Mayor  and  City  Council  should  i 
their  discretion  with  respect  to  the  streets  and  the 
and  conditions  to  be  prescribed  by  ordinance  upoE 
the  franchise  should  be  enjoyed.  This  discretionary 
vested  in  the  Mayor  and  City  ;,C  )uncil  was  exer< 
the  passage  of  the  ordinance  of  June  7,  1872.  I 
ordinance  reservations  were  made,  and  those  resei 
were  in  the  interest  of  the  public.  As  trustees 
public,  holding  powers  for  and  charged  with 
to  promote  the  interest  of  the  public,  such  resei 
were  eminently  proper  to  be  made  by  the  Maj 
City  Council.  It  is  not  to  be  supposed  that  the 
lature,  in  granting  the  charter  to  the  plaintiff  comj 
1872,  intended  that  the  Mayor  and  City  Council  she 
ordinance  passed  in  pursuance  of  that  charter,  gra: 
the  control  or  in  any  way  abdicate  their  power  oi 
vision  over  such  streets  as  they  might  designate 
route  over  which  the  plaintiff  company  might  consi 
road.  The  reservation  was  intended,  manifestly, 
vent  monopoly,  and  it  is  sufficiently  broad  to  kee] 
the  control  of  the  city  authorities  the  right  to  make  a 
to  the  city  and  the  public  any  improved  mode  of  pr< 
car ,  that  could  be  reasonably  adapted  to  the  trach 
plaintiff's  road  without  an  additional  incumbranc 
street.      The    language  of  the  reservation  is  ve] 
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prehensive,  and  is  without  qualification.  The  authority 
reserved  is  to  grant  to  any  other  road  the  right  to  lay 
tracks  on  North  avenue,  and  that  the  Mayor  and 
City  CJonncU  shall  have  power  to  grant  to  such  other  road 
the  right  to  run  its  cars  upon  the  tracks  of  the  plaintiff  on 
North  avenue  under  such  reg^daiions  as  shall  be  pre- 
scribed. This  'was  the  express  condition  upon  which  the 
plaintiff  accepted  the  license  or  privilege  of  constructing 
its  road  on  North  avenue  under  the  ordinance  of  the  7th  of 
June,  1872.  Bnt  it  now  insists  that  this  unqualified  reser- 
vation should  be  restrictively  construed,  and  that  as  elec- 
tricity was  not  used  as  a  motive  power  on  street  cars  at  the 
time  of  this  reservation  made,  its  meaning  should  be  de- 
clared to  be  that  the  right  to  grant  to  any  other  road  the 
privil^e  of  using  the  plaintiff's  road  tracks  on  North  ave- 
nue IB  confined  to  such  other  road  as  shall  use  horse  or 
animal  power  alone  as  the  motive  power  of  its  cars.  This 
construction  we  cannot  adopt.  It  would  not  be  in  accord- 
ance with  the  established  rules  of  construction  applicable 
to  cases  like  the  present. 

It  is  a  well-settled  principle  that  no  implication  will  be 
indulged  in  derogation  of  the  rights  of  the  public,  in  the 
absence  of  express  or  plain  terms  of  grant.  An  intention 
to  grant  an  exclusive  privilege  or  monopoly  will  not  be  im- 
plied, nor  will  a  grant  of  privileges  be  given  scope  and 
effect,  in  restriction  of  public  right,  beyond  what  the  plain 
words  employed  require.  This  is  an  established  principle 
applicable  in  the  construction  of  grants  by  the  State,  and 
it  is  eqnaUy  applicable  in  the  construction  of  grants  of 
privil^es  by  a  municipal  corporation,  affecting  public 
rights.  OmaJia  Horse  Railway  Company  v.  Cable  TraTH* 
%tay  CoTnpany  of  Omaha^  30  Fed.  Rep.  324  ;  Sioux  City  8t. 
Railway  Company  v.  Sioux  City^  138  U.  S.  98,  107; 
Thomi)son's  Law  of  Electricity,  sec.  40,  and  cases  therein 
referred  to.  The  principle  is  well  illustrated  by  the  deci- 
sion of  the  Supreme  Court  in  the  very  recent  case  of  Stein 
V.  BienrnUe  Water  Supply  Company^  141  U.  S.  67.  There 
it  was  claimed  that  a  contractor  had  the  exclusive  right  of 
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supplying  water  to  the  municipal  corporation,  b 
claim  to  such  exclusive  right  was  not  maintained  ;  a 
Court  held,  among  other  propositions,  that  where 
tract  with  a  municipality  is  susceptible  of  two  me; 
one  restricting,  the  other  extending,  powers  of  th< 
party,  that  is  to  be  adopted  which  works  least  harm 
municipality.  In  other  words,  where  there  is  any  ^ 
a  plainly  expressed  intention,  the  construction  she 
beneficial  to  the  public.  Here  the  language  of  the  i 
tion  is  plain,  and  unless  it  be  restricted  as  against 
right,  the  contention  of  the  plaintiff  cannot  be  mail 

Taking  it,  then,  as  being  clear  that  the  reserved 
in  the  ordinance  of  June  7,  1872,  is  amply  compre 
to  enable  the  Mayor  and  City  Council  to  grant  to 
fendant  company  the  right  to  use  the  tracks  of  the  ; 
company,  on  North  avenue,  with  cars  propelled 
tricity,  the  question  next  presented  is,  is  the  ma 
interference  with  and  change  in  the  structure  of  th< 
iff's  railway  tracks  and  road-bed,  to  adapt  them  tc 
of  the  defendant's  cars,  within  and  justified  by  tl 
of  the  reservation  of  the  ordinance. 

The  power  to  the  defendant  company  to  use  tl 
of  the  plaintiff  is  given  by  the  ordinance  of  April 
in  the  fullest  manner  in  which  the  mayor  and  city 
could  confer  it ;  and,  to  make  the  grant  of  the  ] 
practical  and  useful  to  the  defendant  company,  a 
make  such  necessary  alterations  and  adaptation 
plaintiff's  tracks  and  road-bed  as  may  be  reason? 
proper  would  seem  to  be  but  the  dictate  of  reaso 
shown  by  the  proof  that  the  use  of  the  same  tract 
two  different  motive  powers  is  quite  feasible.     It  i 
may  be  difficult  to  determine,  a  prior  i,  what  ma 
extent  of  interference  required,  or  the  extent  of  i 
ience  and  loss  that  may  be  suffered,  by  the  alter 
the  tracks  proposed  to  be  made.     But  that  is  not 
tion  here,  as  the  case  is  now  presented.   The  main 
is  as  to  the  extent  of  the  power  reserved  to  the  cii 
ordinance  of  the  7th  of  June,  1872.     The  plaintiff 
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the  priTilege  of  making  and  operating  its  road  on  North 
aveDue,  under  the  ordinance,  subject  to  an  unqnalijied 
power  reserved  to  the  ciiy,  of  granting  the  right  to 
another  company  to  use  the  tracks  of  the  plaintiff  when 
made.  That  right  has  been  granted  to  the  defendant  com- 
pany with  the  privilege  of  using  electricity  as  a  motive 
power.  And,  as  we  determine  that  such  grant  was  fully 
authorized  by  the  x>ow©r  reserved  to  the  city,  the  grant  of 
the  right  to  use  the  tracks  of  the  plf^hitiff  must  carry  with 
it  all  such  reasonable  i)owers  and  incidents  as  may  be 
necessary  to  make  it  effectual. 

That  there  may  be  considerable  amount  of  disturbance 
of  the  plaintiflrs  road,  and  the  operations  thereof,  occa- 
sioned by  the  introduction  of  the  defendant's  cars  thereon, 
moved  by  electrical  power,  is  not  unlikely  to  occur.    But 
anch  change  and  disturbance  are  not  to  be  allowed  without 
just  comx)ensation  to  the  plaintiff  company.    The  ordi- 
nance of  June  7,  1872,  makes  the  provision  that  the  cars  of 
the  defendant  company  can  only  run  upon  the  plaintiff's 
tracks  '*  under  such  regulatioiis^  and  upon  the  payment 
of  such  sum  or  sums  of  money  ^^  to  the  plaintiff  company, 
**  as  shall  he  agreed  upon  and  fixed  by  the  mayor,  city 
commissioner  and  the  president  of  the  plaintiff  company,  or 
a  maQority  of  them.^^    And  the  ordinance  of  the  8th  of 
April,  1891,  grants  the  power  of  the  use  of  the  tracks  by 
the  defendant,  under  and  according  to  the  terms  of  ordi- 
nance No.  74,  approved  June  7,  1872.     This,  therefore,  is 
the  contract  of  the  parties  ;  and  it  must  be  conformed  to 
as  a  condition  precedent  to  the  exercise  of  the  right  of  the 
defendant  to  enter  upon  or  use  in  any  manner  the  tracks 
and  property  of  the  plaintiff.    This  provision  of  the  ordi- 
nance is  simply  in  accordance  with  the  settled  general  rule 
of  law  upon    the    subject.    2  Dill.  Mun.  Corp.,    §  727 ; 
Jersey  City  &  Bergen  Railroad  Co.    v.   Jersey    City  & 
Hoboken   Horse   Hailroad    Co.^  20  N.   J.   Eq.   61 ;    and 
justice,  as  well  as  the  principle  of  analogy  to  cases  rest- 
ing upon  the  power  of  eminent  domain,  require  that  the  com- 
pensation ahoold  be  ascertained  and  paid,  if  required, 
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before  the  property  of  the  plaintiff  is  appropriated 
use  of  the  defendant  company.  The  injunction,  th 
should  go  to  restrain  the  defendant  comj)any  from  ; 
or  disturbance  by  it  of  the  plaintiff's  road  tracks  ( 
bed  on  North  avenue,  between  Charles  and  M( 
streets,  until  compensation  is  fixed  and  determined 
required,  duly  paid,  as  provided  by  the  ordinance. 

The  other  questions  raised  and  presented  in  the  b 
argument  for  the  plaintiff —  that  in  regard  to  the  c 
to  define  the  termini  in  the  certificate  of  incorpon 
the  defendant ;  that  in  regard  to  the  alleged  illegal  c 
tion  of  an  elevated  railroad  on  North  street;  and 
regard  to  the  want  of  authority  of  the  Mayor  iind  City 
to  confer  the  right  on  the  defendant  company  to  i 
tricity  as  a  motive  power  in  running  its  cars  on  the  s 
Baltimore  City —  have  all  been  considered  and  det 
in  the  preceding  case  of  Koch  et  al.  ¥•  th^  North 
Railway  Company ^  75  Md.  222.  Suffice  it  to  s 
the  conclusion  of  the  Court  in  respect  to  all  those  q 
is  adverse  to  the  contention  of  the  plaintiff,  so  fa 
same  can  affect  this  case. 

It  follows  that  so  much  of  the  order  of  the  Com 
as  has  been  appealed  from  by  the  plaintiff  must  be  i 
and  the  cause  be  remanded,  that  an  injunction  m] 
in  accordance  with  the  forgoing  opinion. 

Order  reversed  in  part  and  cause  remanded. 


Note.—  See  note  to  St  Loxjm  v.  W.  U,  Tel,  Co.  (second  decis 
Upon  the  question  of  oonstruing  an  old  ordinance  or  statute  as 
electricity,  see  cases  cited  in  Index  to  voL  8,  at  page  888. 

See  next  case. 
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Jaxal  ani>  Claibokne  Railroad  Compatht  v.  Crescent 
City  Railroad  Company  and  Electric  Traction  and 
Manufacturing  Company. 

Louinama  Supreme^  Court ,  AprU  4, 1892, 
(44  La.  Ann.  485.) 

ElECTHIC  STBXET  railway.— MxTKICIPAL   OONTBOL.— iNJUNCnON. 

(Head-note  by  the  court) : 
The  city  goTemment  of  New  Orleans  has  the  right  to  grant  the  privilege 

of  the  use  of  a  part  of  the  tracks  of  a  street  railway  to  another  company. 

It  can  continue  the  use  of  a  different  car,  propelled  by  a  different  motor 

than  the  one  in  use  on  the  track. 
The  permiasion  to  use  the  electric  motor  is  one  of  the  means  of  using  the 

paUic  streets  and  is  granted  for  the  public  convenience,  and  is  the  exer- 

dae  of  the  police  power  of  the  city  over  public  places. 
A  company  desiring  to  use  the  roadbed  and  material  in  place  of  another 

company  must  first  make  compensation.     But  where  an  injunction  is 

granted,  without  the  prayer  for  compensation,  before  using  the  track, 

but  a  prohibition  for  the  use  of  the  track  for  any  and  all  cars,  it  will  be 

dissolved. 

Appeal  by  plaintiff  below  from  judgment  of  Civil  District 
Court,  Parish  of  Orleans,  denying  application  for  injunction 
to  restrain  use  of  tracks  of  one  electric  railway  company  by 
'  another.     Facts  stated  in  opinion. 

/.  B.  Beckwith  and  F.  P.  Poche^  for  plaintiff  and 
appellant. 

John  M,  Bonner  and  Farrar^  Jonas  A  Kruttschnitt^  for 
defendants  and  appellees. 

The  opinion  of  the  court  was  delivered  by  MoEnery,  J. : 
The  petition  avers  that  the  Canal  &  Claiborne  Railroad 
Company  is  a  corporation ;  that  in  the  year   1887,    the 
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Canal  and  Claiborne  Streets  Railroad  company, 
corporation,  acquired  from  the  city  of  New  Orleans, 
and  its  assigns,  in  due  form,  a  lawful  grant  to  own  anc 
a  street  railway  for  the  term  of  25  years  on  and  ov 
street  and  the  other  streets  described  in  the  petitio 
a  copy  of  the  grant  annexed  to  the  petition.     Th€ 
the  grant  commenced  to  run  from  the  8th  of  M 
This  grant  was  not  only  a  legislative  act  of  the  citj 
Orleans,   but  was  in  due  form,   and  by  due  a^ 
embodied  in   a  solemn  contract  by  notarial  act, 
part  of  the  petition  by  copy.     That  during  the 
July,  1888,  for  a  valuable  consideration,  the  pla 
purchase,  acquired  an  assignment  of  the  grant,  \ 
that  date  has  been  the  full  owner  of  all  the  rights 
chises  contained  in  said  grant,  and  still  owns  t 
having  acquired  all  the  rights  of  its  vendor,  the  C 
Claiborne  Streets  Railroad  Company,  the  origina 
Among  other  property  so  purchased  and  acquir* 
track  or  railway  on  Canal  street,  running  from  1 
section  of  St.  Charles  street  with  Canal  to  the  tei 
Wells  street,  near  the  river,  and  back  by  anothei 
railway,  on  the  lower  side  of  Canal  street,  to  the  in 
of  Bourbon  street  with  Canal  street. 

That  the  Crescent  City  Railroad  Company  is  cj 
a  street  railway  and  operates  two  lines  of  railway, 
monly  known  as  the  Annunciation  line,  running  thi 
oupitoulas,  Annunciation,  and  other  streets,  havin 
terminus  on  Canal  street,  in  the  middle  ground 
intersection  of  Camp  with  Canal  streets  ;  and  anc 
which  it  claims  to  have  acquired  from  some  alleg 
for  a  street  railway,  commencing  at  the  junctioi 
and  Prytania  streets,  running  along  the  streets 
the  petition,  but  coming  back  for  its  final  or  lo^ 
nus  to  the  point  of  commencement ;  that  is,  to  th 
tion  of  Camp  and  Prytania  streets  ;  and  defend; 
that  this  grant,  originally  made  to  one  Seymoti 
associates,  was  by  some  subsequent  action  of  tl 
thorities  expanded  so  as  to  give  the  grantee  and 
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a  ri^ht  to  extend  a  line  to  Canal  street.     This  line  is  known 
as  the  CJoliseum  line. 

That  after  the  Crescent  City  Railroad  Company  got  i)os- 
session  of  this  supposed  grant  and  its  expansion,  they  com- 
menced Fanning  cars  on  this  Coliseum  line  over  the  line 
and  tracks  of  plaintiff  on  Canal  street,  without  its  consent, 
and  unlawfully,  from  the  intersection  of  St.  Charles  street 
with  the  upper  side  of  Canal  street  to  Wells  street,  and 
back  on  the  lower  side  of  Canal  street,  on  your  petitioner's 
track,  to  the  intersection  of  Bourbon  street  with  Canal ; 
that  this  act  was  unlawful,  without  the  consent  of  plaintiff, 
and  without  any  right  or  warrant  of  law ;  the  first  invasion 
of  the  tracks  and  rights  of  plaintiff  was  with  mule  or  horse 
cars  of  the  ordinary  construction  and  weight. 

That  the  right  of  action  to  demand  indemnity  or  dam- 
ages arising  from  this  first  invasion  of  plaintiff's  rights  by 
the  use  of  said  mule  or  horse  cars  is  reserved  in  the  peti- 
tion.   That,  not  contented  with  the  wrong  done  by  running 
its  Coliseum  cars  over  the  track  of  plaintiff,  defendants  now 
attempt  a  farther  outrage  and  invasion  of  plaintiff's  rights, 
and  are  engaged  in  constructing  a  new  railway  through 
Erato  street,  so  planned  as  to  connect  the  Annunciation 
street  line,  whose  cars  could  not,  without  such  junction, 
ran  over  plaintiff's  tracks,  with  the  Coliseum  street  line,  of 
which  line  the  cars  had  the  unlawful  use  of  plaintiff's 
tracks,  so  that  additional  cars  from  the  Annunciation  line, 
that  prior  to  said  action  could  not  reach  plaintiff's  line  or 
tracks  on  Canal  street,  can  be  diverted  from  the  Annuncia- 
tion street  line,  taken  through  the  Erato  connecting  link, 
8f  at  over  the  Coliseum  line,  and  thence  on  and  over  plaint- 
ii^  s  tracks  on  Canal  street ;  that  they  threaten  and  intend 
to  run  many,  if  not  all,  of  their  Annunciation  street  cars 
through  said  Erato  street  connection  over  the  Coliseum  line 
over  the  Canal  street  tracks  of  plaintiff,  increasing  the 
number  of  cars  running  on  plaintiff's  track  over  the  number 
formerly  running  from  the  Coliseum  track  over  the  plaint- 
iflTs  line  by  at  least  15  additional  cars,  making  trips  over 
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the  lines  at  intervals  not  exceeding  10  or  16  minute 
the  entire  day. 

That  this  is  not  the  only  wrong  that  is  contemp 
the  defendants,  but  that  the  Crescent  City  Railro 
pany  has  entered  into  a  combination  with  the  othei 
ant,  the  Electric  Traction  &  Manufacturing  Comj 
which  the  said  Electric  Traction  &  Manufacturi 
pany  is  to  operate  or  provide  the  rolling  stock  for  i 
cent  City  Railroad  Company  on  its  lines,  to  be  j 
over  plaintiff's  track  on  Canal  street.    The  nev 
stock  to  involve  a  change  of  motive  power  from  ca 
propulsion  to  some  form  of  electric  propulsion  b; 
motor  and  storage  batteries,  with  a  construction  g 
cars  a  weight  of  at  least  8,000  pounds,  independei 
passenger  load.     That  the  Electric  Traction  Con 
tend  to  stock  the  road  with  these  heavy  cars,  and 
defendant  railroad  company  in  its  assault  upon  tl 
iff's  rights  and  property.     That  the  railway  of  pL 
Canal  street  was  constructed  and  designed  in  a< 
with  the  specifications  and  obligations  contained  J 
tract  with  the  city  for  the  use  of  cars  propelled 
or  horses,  of  not  over  3,800  pounds  in  weight,  a 
constructed  to  bear  the  heavy  rolling  stock  thre 
be  put  upon  the  structure,  and  is  not  adequate  to 
sustain  a  traffic  carried  on  in  cars  of  a  character  f 
out  load  weigh  over  four  tons. 

That  the  additional  cars  thrown  on  plaintiff's 
the  Erato  street  connection  from  the  Annunciatio 
crowd  petitioner's  tracks  on  Canal  street,  »o  th 
event  that  they  do  endure  the  additional  cars 
tional  traffic  without  destruction,  there  will  be 
eviction  of  plaintiff  from  the  use  of  its  own  prop 
tracks  for  its  own  legitimate  use  in  the  manage 
operation  of  its  own  lines  for  its  own  business. 

The  relief  demanded  is  an  injunction  prohibitii 
fendants  from  running  any  cars  coming  throng! 
roadway  on  Erato  street,  connecting  the  Am 
street  line  with  the  Coliseum  line,  and  from  anj 


LOUISIANA,  1892.  17 


Railroad  Co.  v.  Railroad  Co.,  eta 


Qse,  meddling,  or  interference  with  the  plaintiff's  line  on 
Canal  street  by  any  additional  cars  running  through  Erato 
street  from  Annunciation  street  oyer  the  Coliseum  line  and 
oTer  plaintifiT  s  tracks,  and  from  running  any  electric  motor 
of  heavy  weight,  and  from  meddling  and  interfering  in  any 
manner  with  plaintiffs  rights  in  the  complete  dominion, 
control,  and  use  of  its  street  railway  line  and  property  on 
Canal  street. 

The  Crescent  City  Railroad  Company,  after  pleading  the 
general  issue,  averred  that  all  the  matters  and  things  set 
ap  in  the  petition  relative  to  the  rights  of  the  plaintiff  to 
that  part  of  the  track  on  Canal  street,  and  relative  to  the 
right  of  the  Crescent  City  Railroad  Company  to  use  the 
same,  were  in  issue  between  said  Canal  &  Claiborne  Streets 
Railroad  Company  and  this  defendant  in  suit  {Claiborne 
Riilroad  Company  v.  Crescent  City  Railroad  Corwpany\ 
and  that  a  final  judgment  has  been  rendered  therein  in 
favor  of  the  Crescent  City  Ruilioad  Company,  and  which 
final  judgment  was  affirmed  on  appeal  to  the  supreme 
court,  and  this  defendant  pleads  said  repord  and  said 
judgment  as  res  adjudicata^  and  makes  the  record  of  said 
suit  a  part  of  this  answer  for  reference  and  proof. 

That  all  that  portion  of  the  track  on  Canal  street,  claimed 
as  being  the  exclusive  property  of  the  plaintiff,  was  origi- 
nally constructed  for  a  common  trunk  line,  which  all  the 
railroads  running  cars  on  Canal  street  had  the  right  to  use 
under  the  conditions  of  the  city  ordinance  providing  for 
the  construction  of  said  trunk  line,  that  the  pretended  new 
grant  of  1887,  set  up  by  the  plaintiff,  was  necessarily  ob- 
tained subject  to  the  conditions  of  the  old  grant,  and  svi)- 
jed  to  the  rights  acquired  under  the  provisions  of  the  old 
grant  by  the  Crescent  City  Railroad  Company  in  pursuance 
of  certain  ordinances  from  the  city  of  New  Orleans ;  and 
that,  under  the  provisions  of  said  old  grant,  and  the  right 
acquired  from  the  city  of  New  Orleans,  the  Crescent  City 
Railroad  Company  is  as  much  tJie  ovmer  of  said  line^  and 
has  OM  great  a  right  to  run  cars  upon  said  liney  as  the 

VOL.   IV — 2. 


18  AMERICAN  ELECTRICAL  CASES. 

-      I  r  -         ■  ■     !■  I  I    I  -      - ■  ■ 

Railroad  Co.  v.  Railroad  Co.,  etc. 

Canal  A  Claiborne  Railroad  Company  has  ;  the  c 
gation  upon  the  Crescent  City  Railroad  Compac 
city  of  New  Orleans  being  to  reimburse  to  the  pi 
fair  and  reasonable  proportion  of  the  value  of  th 
or  portions  of  the  road  to  be  so  used. 

That  the  grant  of  1887  was  obtained  from  th 
New  Orleans  under  the  present  charter,  which 
that  the  council  shall  have  power  to  compel  all 
on  any  one  street  to  run  on  and  use  one  and  the  sa 
that  the  defendant  has  been  lawfully  and  peace 
ning  its  cars  over  the  trunk  tracks  on  Canal  st 
1881,  and  that  its  right  so  to  run  its  cars  has  been 
in  the  suit  above  set  forth  ;  that  this  defendan 
tained  permission  from  the  city  of  New  Orleans  t< 
tricity  in  propelling  its  cars,  and  the  plaintiff  ha 
to  say  what  kind  of  cars,  or  what  number  c 
what  weight  of  cars,  this  defendant,  under  authc 
the  city  of  New  Orleans,  shall  run  in  the  street' 
own  tracks,  in  accordance  with  its  franchises. 

That  for  more  than  a  year  it  has  operated  o 
motor  cars  over  said  common  track,  without  injr 
kind  thereto  ;  that  the  ordinance  No.  4348,  appro 
17,  1890,  is  not  a  new  grant  to  this  defendant,  bu 
a  modification  of  a  grant  made  in  the  year  1880, 
substantial  change  thereof ;  that,  even  if  it  w 
grant,  it  is  clearly  within  the  police  power  of  1 
New  Orleans  over  iis  streets;  that  the  defe 
constructed  tracks  through  Erato  street  in  i 
with  the  provisions  of  the  ordinance  appro\ 
17,  1890,  and  that  it  intends  to  run  a  port 
Coliseum  cars  through  the  said  street  and  over  t 
ciation  street  tracks,  and  that  it  intends  to  run  $ 
Annunciation  street  cars  through  said  connect 
exigencies  of  travel  and  the  requirements  of  bu 
demand  ;  and  defendant  says  it  clearly  has  the 
do  under  its  various  grants  from  the  city  of  Ne 

Judgment  was  rendered  in  favor  of  the  def 
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the  lower  court,  and  the  plaintifF  has  brought  the  case  here 
on  appeal. 

The  right  of  tlie  defendant  to  run  cars  belonging  to  the 
Coliseum  &  Upper  Magazine  line  has  already  been  defini- 
tively settled  in  the  decree  in  the  case  of  the  Canal  Jt 
Claiborne  Street  Railroad  Co,  v.  Crescent  City  Railroad 
Cb.,  41  An.  561.  It  is  claimed,  however,  that  the  Crescent 
City  Railroad  Company  is  operating  two  lines  of  railroad, 
one  known  as  the  Annunciation  Line,  which  was  extended 
through  certain  streets,  so  as  to  bring  its  cars  over  plaint- 
itPs  track  on  Canal  street,  thus  increasing  the  number  of 
care  run  by  defendants  over  the  track  of  plaintiff,  which  is 
recognized  as  a  trunk  line. 

The  defendants  had  the  permission  of  the  city  govern- 
ment to  run  over  this  line  and  over  plaintiff's  track.  It  is 
immaterial  to  consider  the  question  raised  whether  this 
was  a  new  franchise,  as  the  city  had  the  undoubted  author- 
ity to  i)ermit  any  company  to  use  the  track  of  plaintiff. 
4{An.  561. 

« 

In  the  occupation  and  use  of  pla^'i tiff's  track  there  can 
be  no  interference  with  the  right  of  the  phiintiff  to  run  its 
cars  on  schedule  time,  in  accordance  with  its  contract  with 
the  city.  To  permit  this  would  be  to  practically  evict 
plaintiff  from  the  use  of  its  road-bed,  and  in  the  manage- 
ment and  oi)eriition  of  its  business.  There  is  no  evidence, 
however,  that  such  an  eviction  has  taken  place. 

It  appears  from  the  record  that  the  co-defendant,  the 
Electric  Traction  &  Manufacturing  Co.,  placed  its  cars  on 
the  track  of  plaintiff,  under  the  franchise  enjoyed  by  the 
defendant,  and  in  accordance  with  a  contract  entered  into 
between  them.  They  were  manufacturers  of  a  certain 
description  of  car,  which  the  defendants  placed  on  their 
line,  and  ran  over  plaintiff's  tiuuk.  That  the  track  was 
originally  constructed  for  horse  cars,  and  was  not  strong 
enough  to  bear  the  weight  of  electric  cars,  is  no  reason  why 
they  should  not  be  placed  on  the  track.  There  are  con- 
stant improvements  in  the  mode  of  travel.  New  and 
improved  conveyances  are  daily  coming  into  use.    Public 
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convenience  and  necessity  require  the  adoption  of  t 
improved  methods.  The  streets  belong  to  the 
Their  use  for  the  public  cannot  be  abridged.  Henc 
the  municipal  government  in  its  discretion  sees  th 
sity  of  permitting  the  use  of  the  streets  by  improv 
driven  at  greater  speed  by  a  new  motor,  no  one  c 
plain,  as  no  franchise  can  be  granted  over  a  stree 
sively  to  any  one  for  the  continued  use  of  any  pj 
kind  of  conveyance. 

The  electric  motor  is  but  one  means  of  using  the 
and  the  permission  to  use  the  electric  cars  is  est 
for  the  public  convenience,  and  is  the  exercise  of  t 
power  of  the  city  over  its  public  places.  It  ca 
questioned,  unless,  as  stated  above,  its  use  evicts 
pany  which  owns  the  road-bed  and  material  in  pi 
its  property. 

The  principle  has  been  announced   by  this  c< 
before  one  company  can  avail  itself  of  the  use  of 
bed  and  material  in  place  of  another,  the  road  sc 
to  enter  upon  the  part  of  the  track  of  another  r 
make  compensation.     R.  R.  Co.  v.  Orleans  R.  1 
An.     This  question   is  not  presented  in  this  cj 
relief  asked  is  an  absolute  prohibition  to  the  p 
any  and  all  cars   on  plaintiff's  track  by  the  d 
The  defendant  has  used  the  track  of  the  plaintif 
its  cars  of  the  Annunciation  line  now  on  plaintii 
It  is  true  the  injunction  was  bonded,  but  there  is 
in  the  petition  that  compensation  be  made  to  th 
before  use  of  its  track  .     The  relief  is  now  one  of 

Judgment  affirmed,    with  reservation  of  the 
plaintiff  to  sue  defendants  for  damages  for  use  of 


Note. — See  preceding  case. 

See  note  to  -6t.  Louis  v.  W.  U,  Tel,  Co.  (second  docisioa),  pc 
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NkWTON    BlTCKNKB   KT  AL.    V.    JUDAH   HaIIT. 
U,  &  Circuit  Court  J  Ecuiem  District  of  Louisiana,  November  18, 1S98. 

In  Equity. 
(52  Fed.  Rep.  835.) 

EDjCTRIC    8TBKET      RAILWAY.— MUNICIPAL    CONTROL.— CONSTRUCTION    Of 

STATUTE. 

i  statute  authorizing  municipal  authorities  to  permit  the  maintenance  of 
'horse  and  steam  railroads,"  held,  to  commit  to  them  the  discretion  to 
grant  a  street  franchise  to  electric  railways,  the  words  '*  horse  and 
flteani*"  being  intended  as  words  of  illustration  rather  than  of  limitation. 

.\ppLirATio:N  for  injunction  on  pendente  lite  in  action 
to  restrain  the  construction  of  a  trolley  railway  in  front  of 
premises  of  the  complainant  in  the  city  of  New  Orleans. 

U.  H,  Hall  and  W.  W.  Howe^  for  complainants. 

Farrar^  Jones  &  KruttscJinitt^  for  defendant. 

Billings,  District  Judge :  This  case  is  before  the  court 
U|x>n  an  application  for  an  injunction  pendente  lite^  which 
has  been  heard  on  the  bill  and  amended  bill,  and  upon 
c*>iinter  affidavits  and  exhibits. 

The  first  question  presented  is  as  to  the  power  of  the  com- 
mon council  to  grant  to  the  defendant  the  franchise  to  lay 
an  I  operate  upon  any  of  the  streets  in  the  city  of  New 
Orleans  a  street  railroad  which  shall  be  propelled  by  elec- 
tricity after  the  trolley  method  or  system.     The  council 
have  granted  such  a  franchise.     Had  it  the  authority  to 
make  such  a  grant  ?    The  answer  to  this  question  must  be 
found  in  the  present  charter  of  the  city  of  New  Orleans 
\Act  Xo.  20,  1882.)     The  provision  on  that  subject  is  found 
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in  the  existing  charter  (Acts  1882,  No.  20,  p.  14 
21,  §  8,  among  other  things,  provides  that  the 
council  shall  also 


Have  the  power  to  authorize  the  use  of  the  streets  for  horse 
railroads,  and  to  regulate  the  same ;  to  require  and  compel  all  li 
way  or  tramway  in  any  one  street  to  run  on  and  to  use  one  anc 
track  and  turntable  ;  to  compel  them  to  keep  conductors  on  thei 
compel  all  such  companies  to  keep  in  repair  the  street  bridges 
ings  through  or  over  which  their  cars  run ;  to  open  and  keep  op 
from  obstruction  all  streets,  public  squares,  wharves,  landings, 
and  river  and  canal  banks. 


It  has  been  argued  by  the  solicitors  for  the  com 
that,  when    the    Legislature  committed  to  the 
Council  the  power  to  authorize   ''horse  and  st 
roads,"   these  words  "horse  and  steam"  were 
limitation,  and  that  no  power  is  given  with  ref 
railroads  propelled  by  other  motive  powers,  a 
been  urged  by  the  solicitor  for  the  defendant  t] 
were  words  of  illustration,  and  that  the  intenti 
Legislature  was  to  commit  to  the   city  govern 
authority  to  authorize  street  railroads,  no  matter 
the  motive  power.     It  is  difficult  to  see  any  re 
the  Legislature  should  not  have  committed  to  th 
council  the  authority  to  grant  in  their  discretio 
of  railroads  propelled  by  any  other  motive  pow 
as  those  propelled   by  the  two  specified.      It 
me  they  granted  the  discretion  as  to  all  street 
and  mentioned  only  "horse   and   steam"    rail 
cause,  according  to  the  then  existing  state,  so 
of  the  art,  horses  and  steam  were  the  only  mea 
propulsion  of  street  cars  in  use.     Not  to  adopt 
would  be  to  infer  that  the  Legislature  meant  ' 
all  other  means  of  propulsion  which  the  ever 
spirit  of  invention  might    discover.      Such  a  ] 
would  much  more  naturally  have  been  put  in 
express  form.    The  public  good  required  that  tl 
council  should  be  at  liberty  to    place  at  the 
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the  pobiic  street  railroads  with  all  the  valuable  improve- 
ments in  the  means  of  propulsion  which  ingenuity  and 
science  should  from  time  to  time  discover,  the  matter  of 
pablic  safety  and  public  inconvenience  being  left  to  be 
considered  by  the  common  council.  It  is  the  duty  of  courts 
to  interpret  statutes  in  aid  of  their  manifest  object.  So 
Aat  so  far  as  concerns  the  objections  to  the  nature  of  the 
motive  power  and  the  method  by  which  it  is  used,  my 
opinion  is  that  it  ou^ht  not  to  be  maintained.     *    «^    *    * 


Note.—  In  the  above  case,  the  injunction  prayed  for  was  granted,  upon 
the  ground,  among  others,  that  the  City  Council  had  sought  to  evade  the 
provision  of  the  cliarter  which  required  the  franchise  to  construct  and 
mtintain  street  railivays  to  be  awarded  to  the  highest  bidder  at  public 
taction.  The  court  held  that  this  meant  the  highest  cash  bidder  ;  whereas 
the  ntj  Council  had  bartered  away  the  franchise  for  a  certain  amount  of 
gravel  to  be  placed  on  the  streets. 

An  appeal  was  taken  to  the  United  States  Circuit  Court  of  Appeals 
{Bart  V.  Bitckner^  54  Fed   Rep.  925),  where  the  decree  was  confirmed. 

See  bfDEX  to  this  and  prece<ling  volume,  title  **  Statutes  construed." 
.  See  note  to  St.  Louis  v.  IV,  U.  Tel.  Co.  (second  decision),  post. 
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Stacy  Reeves  et  al.  v.  Philadelphia  Tractio 

PANY  et  al.,  Appellants. 

Howard  Watkin  et  al.  v.  West  Piiiladelpii: 
SENGER  Railway  Company  et  al.,  Appellai 

William  H.  Haines  et  al.  v.  Twenty-second 
AND  Allegheny  Avenue  Passencjer  Railwa 
PANY  ET  AL.,  Appellants. 

Penruii/lvania  Supreme  Court,  Jan.  S,  1893. 

(152  Pa.  St.  158.) 

Electric  street  railway.— Municipal  control.— Constri 
statute  and  ordinance. —  constitutional  law, 

The  Pennsylvania  statute  of  1876,  which  permits  those  operatl 
ger  railways  in  cities  of  the  first  class  to  use  other  than  anii 
when  authorized  by  municipal  councils,  is  not  unconstitution 
local  or  special  legislation. 

It  authorizes  the  use  of  the  overhead  trolley  electrical  system. 

Held,  also,  that  a  municipal  ordinance  authorizing  the  erection 
tenance  of  appliances  for  such  system  by  a  lessor  company, 
such  authority  upon  a  lessee  in  exclusive  control  of  the  road 
not  named  in  the  ordinance. 

Appeal  from  decrees  in  three  actions,  grantinf 
inary  injunctions  to  abutting  owners  to  restrain 
nance  of  overhead  trolley  system. 

Rufus  E.  Shnpley  and  John  O.  Johnson^  w 
David  W.  Sellers,  for  appellant. 

Richard  C.  Dale,  John  C,  Bullitt,  and  Logan  JH 
with  him,  for  appellee. 

Mitchell,  J. :  The  questions  presented  by  th 
are  exclusively  of  law,  and  may  be  conveniently 
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op  as,  first,  has  the  Legislature  antharized  the  appellant 
oompanies  to  do  the  acts  complained  of,  and,  secondly,  if 
80,  has  such  authority  become  operative  by  the  consent  of 
the  mnnicipal  councils,  validly  given  ? 

It  is  conc^ed  that  no  such  authority  is  contained  m  the 
charter  of  the  companies.  But  by  the  act  of  May  8,  1876, 
P.  L.147: 

Passenger  ranwajs  in  any  and  aU  cities  of  the  first  class  •  *  *  may 
use  other  than  animal  power  *  *  *  whenever  authorized  so  to  do  by 
the  oooncils  of  such  city,  and  the  limitations  contained  in  any  of  the 
charters  of  passenger  railway  companies,  restricting  them  to  the  use  of 
borse  x^ower,  be,  and  the  same  are  hereby  repealed,  provided,  etc. 

If  this  statute  is  constitutional,  it  supplies  the  necessary 
authority.     It  is  claimed,  however,  that  it  trangresses  the 
prohibition  of  article  8,  section  7,  of  the  Constitution,  in 
that  it  is  a  local  or  special  law  amending  or  extending  the 
charter  of  a  corporation.    But  under  the  settled  construc- 
tion of  this  section,  classification  of  subjects,  including 
cities,  is  permissible,  and  legislation  which  applies  alike  to 
all  the  members  of  a  class  is  not  local  or  special,  but  gen- 
eral.   The  important  inquiry,  therefore,  is  whether  the  act 
of  1876  is  upon  a  subject  as  to  which  the  classification  of 
cities  ^is  proper.     Repeated  decisions  of  this  court  have 
ma^^  out  the  lines  upon  which  such  classification  may 
proceed.     It  is  not  necessary  to  cite  them  all,  but  in  one  of 
the  latest,  Wyoming  Street,  137  Pa.  494  (503),  our  Brother 
Willi  A  us  has  put  the  test  into  the  compactest  phrase : 
*'The  test,  therefore,  by  which  all  laws  may  be  tried,  is 
their  effect.     If  they  operate  upon  the  exercise  of  some 
power  or  duty  of  a  municipality  of  the  given  class    *    *    * 
they  are  general ;"  and  he  gives,  as  an  example :   •'  An  act 
relating  to  the  lighting  of  streets  in  cities  of  the  third  class 
would  be  a  general  law."     The  control  of  the  vehicles  that 
shall  be  used  on  the  public  streets  for  the  general  convey- 
ance of  passengers,   the  rate  of   speed,   and  the  motive 
power  by  which  they  shall  be  propelled,  is  equally,  or  even 
more  peculiarly,  the  subject  of  municipal  duty.    In  fact. 
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public  conveyances,  whether  ferry  boats,  barges,  h 
coaches  or  omnibnses,  have  been  subjects  of  police 
tion  and  license  as  long  as  they  have  been  known  ( 
in  Pennsylvania.  The  act  of  1876  is  therefi>re  upon 
ject  proper  for  municipal  classification,  and  is  a 
law.  It  takes  oflf  restrictions  previously  existing  a 
motive  power  of  cars  upon  streets,  and  commits  th 
subject  to  the  control  of  the  cities  themselves, 
through  their  councils.  This  is  its  effect,  and  tha 
test  of  its  constitutionality.  That  incidentally 
affected  and  enlarged  the  charters  of  certain  rail^ 
porations,  does  not  vitiate  it  as  an  exercise  of  unq 
able  police  powers  over  subjects  within  their 
province.  The  second  clause  of  the  act,  expresslj 
ing  the  charter  restrictions  to  horse  power  as  a  u 
not  an  essential  part  of  its  substance,  and  might  hs 
omitted  without  impairing  its  general  scope  and  ef 
was  manifestly  added  to  prevent  any  question  of  tl 
cation  of  the  act  to  companies  already  chartered. 

The  le«rned  court  below  thought  itself  bound 
decision  in  Weinman  v.  Pass.  Ry.  Co.^  118  Pa. 
there  is  a  distinction  between  the  cases  that  is  ca 
sharp  definition.  The  statute  involved  in  that  i 
one  relating  to  the  formation  of  corporations.  In 
guage  of  the  opinion  :  ''  The  subject  of  this  statute 
railway  companies,  which  is  a  subject  for  genera 
tion  ;  while  the  statute  professes  to  deal  only  with; 
number  of  these  railways,  and  these  are  selected 
ence  to  their  location  in  certain  cities.  Under  the 
a  general  law,  we  have  here  one  which  is  special  b 
relates  t/O  a  few  members  of  the  general  class  of 
tions  known  as  street  railway  companies ;  and  local 
its  operations  are  confined  to  particular  localitie 
essence  of  that  decision  is  that  the  formation  of 
tions,  their  corporate  powers,  capital  stock,  divide 
have  no  relation  to  the  classification  of  cities,  an 
be  made  in  any  way  to  depend  thereon.  The  act 
on  the  contrary,  as  we  have  seen,  has  nothing  t( 
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the  formation,  stock  or  dividends  of  passenger  railway 
companies,  but  refers  solely  to  the  management  of  their 
cars  on  the  pnblic  streets,  a  subject  having  close  relation  to 
Uie  powers  and  duties  of  the  municipal  authorities  to 
which  the  act  commits  its  control. 

An  interesting  and  most  important  question,  whether  the 
punt  of  a  right  to  build  a  passenger  railway,  or  any  simi- 
lar franchise,  does  not  carry  with  it,  at  least  in  the  absence 
of  specific  limitations  or  prohibitions,  the  right  from  time 
to  time  to  opersLte  it  by  new  methods  and  motive  'powers, 
developed  in  the  progress  of  invention  and  experience,  was 
earnestly  argued  by  ai)pellants,  and  the  cases  cited  make  a 
strong  showing  in  favor  of  such  view.  We  have  already 
held  in  Philadelphia  v.  Ridge  Av.  R.  W.  Co,^  143  Pa.  St. 
444,  472,  that,  in  the  matter  of  repaving,  ''the  company  is 
bound  to  keep  pace  with  the  progress  of  the  age  in  which 
it  continues  to  exercise  its  corporate  rights ; "  and  the  argu- 
ment is  that  the  measure  of  its  duties  must  also  be  the 
measure  of  its  rights.  We  do  not,  however,  find  it  neces- 
sary to  pass  upon  this  question  in  the  present  case,  and  we 
refer  to  it  only  to  avoid  the  possible  implication  that  we 
deemed  it  untenable. 

Coming,  now,  to  the  second  question,  whether  the  legis- 
lative grant  has  been  made  operative  by  the  assent  of  coun- 
cils, we  find  that,  by  ordinances  of  various  dates  in  1891 
and  1892,  consent  to  the  erection  of  the  needful  appliances, 
and  the  operation  of  the  roads  by  overhead  electric  wires, 
was  given  by  councils  to  the  Continental,  the  West  Phila- 
delphia, and  the  Twenty-second  Street  Railways,  each 
specifically  by  name.  The  Philadelphia  Traction  Company 
was  not  named  in  any  of  the  ordinances,  and,  as  it  alone 
had  authority  in  its  charter  to  use  the  electric  system,  the 
learned  court  below  held  the  consent  to  be  insuflSicient.  As 
we  have,  however,  held  the  act  of  1876  to  be  constitutional, 
and  as  that  act  supplies  the  authority  wanting  in  the  char- 
ters, it  might  be  enough  to  stop  here,  and  rest  the  case  upon 
that  statute.  But  as  another  view  leads  to  the  same  result^ 
it  will  be  well  to  present  that  also. 
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It  appears  in  the  answers,  and  is  nndispnted,  tl 
Philadelphia  Traction  Company  is  the  lessee  forlofngt 
years  of  the  three  other  companies  defendant,  and  tb 
of  them  is  operated  exclusively  by  its  lessee.     In  ea 
the  two  companies,  lessor  and  lessee,  are  in  the  ex 
management  and  operation  of  the  latter,  which  has 
powers  and  authority  of  the  lessor,  except  the  sole  r 
franchise  to  be  a  corporation,  and  has,  in  addition,  : 
ex[)ress  and  specific  franchise  to  make  contracts,  an 
and  operate  roads,  and  furnish  motive  power.    1 
aspect  to  the  public,  as  regards  their  powers  an 
duties,  the  two  companies  are  as  one,  and  in  the  d 
any  specific  thing,  whether  it  should  be  done  with  t: 
hand  or  the  left,  is  to  the  public  immaterial.     "W 
public  interests  are    concerned  with  is  the  thin 
which  is    to   be  done,    not  the  technical    name 
corporation  that  is    to  do  it;  and  when,    therefc 
councils  gave  their  consent  to  the  operation  of  the 
system  upon  the  streets  occupied  by  these  railwa 
the  presumption  is  that  it  was  the  thing,  more  1 
person,  that  occupied  their  attention.     The  scope  < 
lative  acts,  whether  statutes  or  ordinances,  is  to  t 
mined  by  the  intention  of  the  enacting  body,  ar 
that  is  to  be  sought  in  the  language  employed,  ye 
meaning  is  clear,  it  is  not  rendered  ineffective  by 
of  inapt  words.   They  may  make  the  meaning  more 
to  reach,  but  not  the  less  paramount  when  ascertaii 
the  present  case  the  thing  to  be  done  was  the  opei 
the  railways  on  the  streets  named  by  the  overhead 
system,  and  the  corporation  by  which  in  fact  it  w 
done  was  the  Traction  Company.     Whether  by  ^ 
its  own  powers,  or  by  those  of  its  lessor,  was  of  no 
to  the  public  interests,  for,  as  already  said,  all  the 
of  both  were  in  the  same  hands.     But  the  street 
companies,   though  they  had  parted  with  the  pres 
trol  of  all  their  powers  except  the  reserved  f  ranchis 
corporation,  were  nevertheless  the  owners,  not  on 
the  franchises,  but  of  all  the  plant  or  property  neces 
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the  use  of  sach  franchises.  To  them,  by  virtue  of  their 
reversionary  interests,  it  would  all  finally  come,  upon  the 
termination  of  the  lease,  whether  by  its  own  limitations,  or 
by  surrender  for  forfeiture,  or  new  contract.  There  was 
tiierefore  a  legal  propriety  in  naming  such  company  as  the 
grantee  of  the  city's  consent  that  the  thing  should  be  done. 
Bat  whether  or  not  this  consideration  entered  into  the 
matter  at  all,  the  circumstances  leave  no  room  for  doubt 
that  the  consent  of  councils  was  that  the  thing  should  be 
done  by  the  two  corpoi-ations  acting  together  as  one,  and 
sach  consent,  whether  it  named  one  or  the  other,  was  meant 
to  be  oi)erative  as  to  both.  This  is  the  common  sense  view 
of  the  action  and  intent,  of  councils,  plain  to  all  men.  The 
subject  was  within  their  control,  and  what  they  meant  by 
the  ordinance  is  the  law  of  this  case.  To  refine  it  away  and 
defeat  its  purpose  by  technicalities  would  be  a  misuse  of 
legal  principles,  which  are  instruments  to  ascertain,  not  to 
defeat,  legislative  intent.  We  are  clearly  of  opinion  that 
the  consent  of  councils,  expressed  in  the  ordinances  on  the 
subject,  was  sufficient. 

Decrees  reversed,  injunctions  dissolved,  and  bills  dis- 
missed with  costs. 

XoTK. —  See  note  to  St.  Louis  v.  \V,  U.  Tel,  Co.  (second  decision),  post. 
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The  State,  Eleanor  Green,  Prosecutrix,  v.  The 

ITANTS   OF  THE    CiTY   OF    TrENTON    AND    THE    Ti 

Horse  Railroad  Company. 

New  Jersey  Supreme  Courts  Jan,  8, 189i. 

(54  N.  J.  L.  92.) 
■« 
Electric  street  railway.— Municipal  control.— Abuttinq 

Certiorari. 

(Head-note  by  the  court) : 

The  provisions  of  the  act  (Rev.  Supp.,  p.  360,  §  30),  empowering 
railways,  with  the  consent  of  the  municipal  authorities,  to  use 
chemical  motors  or  grip  cables  as  the  propelling  power  of 
instead  of  horses,  does  not  legalize  the  erection  of  poles  and  tl 
ing  of  wires  in  a  public  street  as  a  part  of  a  system  of  electrici 
ing. 

An  ordinance  which  purports  to  grant  permission  to  erect  such 
stretch  such  wires  is  illegal. 

An  abutter,  owning  to  the  middle  of  a  street,  can  use  the  writ  o 
to  test  the  validity  of  an  ordinance  which  purports  to  confer 
to  place  such  posts  upon  his  land  lying  in  the  street. 

Writ  of  certiorari  to  review  an  ordinance  an 
the  defendant,  the  Trenton  Horse  Railroad  Coi 
adopt  the  use  of  electricity. 

The  following  statement  of  facts  is  by  Reed,  J. 

This  writ  of  certiorari  brings  into  this  court  tli 
ing  ordinance  passed  by  the  common  council  of  th 
Trenton : 


rp. 


'A  supplement  to  an  ordinance  entitled  "  An  ordinance  to  ai 
Trenton  Horse  Railroad  Company  to  construct  their  road  or  tr 
the  streets  of  the  city  of  Trenton."  passed  July  twenty-sixt 
hundred  and  sixty-tliree.  Whereas,  application  has  been  n 
common  council  of  the  city  of  Trenton  by  the  Trenton  Ho 
Company  for  permission  to  usp  electric  motors  as  the  propelling 
cars  tlirough  the  streets  of  said  city ;  and  whereas,  the  said  c 
entered  into  a  written  agreement  with  the  inhabitants  of 
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Trenton  not  to  lay  or  use  in  the  streets  of  the  city  of  Trenton  any  rails  not 
hiTing  inside  flan^^es,  and  known  as  a  **  T'*  rail,  and,  further,  tliat  it  will, 
It  such  time  when  an  extension  of  the  territorial  limits  of  the  city  shall 
embnoe  any  streets  or  roads  upon  which  any  such  rails  shall  be  laid, 
(Which  rails  shall  be  used  or  controlled  by  such  company  in  the  operating 
of  its  railway  system),  immediately  remove  the  same,  and  replace  them  with 
raiU  having  inside  flanges,  which  agreement  is  now  on  file  in  the  office  of  the 
city  clerk :  Now,  therefore,  the  inhabitants  of  the  city  of  Trenton  do  ordain: 
Section  1.     That  permission  be,  and  the  same  is  hereby,  granted  to  the 
"Trenton  Horse  Railroad  Company,*'  of  the  city  of  Trenton,  to  useelectrio 
iih>torsas  the  propelling  power  of  its  cars  on  all  of  the  lines  of  the  city  of 
Trenton  which  €hey  now  or  hereafter  may  control  and  operate,  to  be  sup- 
plied with  electricity  from  properly  guarded  overhead  wires,  supported  by 
poles  at  least  twenty  feet  high  ;  which  poles  on  Hamilton  avenue  and  on 
Clinton  street,  from  said  avenue  to  State  street,  and  on  State  street,  from 
A^tianpink  creek  to  the  waste-weir,  between  Calhoun  and  Prospect  streets, 
shall  be  of  iron  or  steel,  and  along  the  remaining  parts  of  its  lines  shall  be 
of  dressed  and  painted  cedar  or  other  suitable  wood  ;  which  poles  are  to  be 
placed  within  the  curb  line,  opposite  to  each  other,  and  connected  with 
steel  wires ;  provided,  when  any  of  sucn  wooden  poles  shall  be  removed 
or  replaced,  they  shall  be  replaced  with  such  iron  or  steel  poles.    Sec.  2. 
That  the  location  and  placing  of  the  poles  shall  be  under  the  supervision 
ind  direction  of  the  city  surveyor  and  the  committee  on  railroads  of  com- 
moa  oounciL     Sec.  3.  This  {iermission  is  granted    upon  the    following 
terms  and  conditions  :    (1)  The  poles  shall  be  placed  at  least  one  hundred 
and  twenty-five  (125)  feet  apart.    (2)  The  said  company,  before  commenc- 
ing the  work  of  constructing  their  overhead  plant,  shall  present  to  said 
committee  on  railroads  and  bridges  a  detailed  plan  of  such  construction, 
the  same  to  be  approved    by  said  committee,  in  writing,  before    any 
work  is  done  under  the  permission   hereby  granted.    (3)  The  said  com« 
pany  is  to   maintain   gates  upon  the  sides  of  the  platforms   of  their 
cars,  so  that  ingress  and  egress  to  and  from  said  cars  can  only  be  had 
from  the  side  of  the  car  nearest  to  the  curb.    All  new  cars  placed  upon  the 
lines  of  the  company  shall  be  of  the  most  approved  pattern,  and,  except 
sammer  or  open  cars  and  tow-cars,  shall  have  enclosed  platforms.    (4) 
That  the  said  company  shall  commence  the  construction  of  such  electric 
systems  on  or  before  the  first  day  of  April  next,  and  complete  the  same, 
and  operate  and  propel  its  cars  with  electricity  on  all  its  lines  within  the 
city,  by  the  fint  day  of  April,  A.  D.  18i)2.    (5)  The  said  company  shall  run 
its  cars  at  such  rate  of  speed,not  exceeding  twelve  miles  an  hour,  as  may  be 
required  by  the  common  council,  and  on  its  branch  lines  running  on  State 
street  ea'^t  of  Clinton  avenue,  and  on  Hamilon  Avenue,  shall  run  a  suffici- 
ent number  of  cars  to  make  at  least  thirty  (30)  round  trips  daily,  at  regular 
intervals.    Sec.  4.  Nothing  in  this  ordinance  shall  be  construed  to  repeal, 
alter,  or  modify  the  agreement  referred  to  in  the  preamble  hereto,  but 
the  nid  agreement  is  hereby  declared  to  continue  in  full  force  and  effect. 
Sec  S.  That  the  said  company  shall  pay  for  the  advertising  of  this  ordin- 
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ance  according  to  law,  and  this  ordinance  shall  not  go  into  ei 
payment  for  said  advertisement  shall  have  been  made  by  said 
and  they  have  filed  with  the  city  clerk  a  written  acceptance  of  tl 
ions  and  conditions  of  this  ordinance,  executed  by  them  in  tb 
corporations  are  required  by  law  to  execute  such  instrumen 
failure  to  file  such  written  acceptance  within  sixty  days  after  t 
of  this  ordinance  shall  be  deemed  and  taken  to  be  a  refusal  so  tc 
part  of  said  company,  and  thereupon  all  right  and  privilege 
hereby  granted  sliall  forever  cease  and  be  at  an  end. 

The  provisions  of  this  ordinance  were  accepted 
defendants.    The  railroad  company  prepared  a 
plan,  showing  the  location  of  the  various  polea  wl 
propose  to  erect  within  the  curb  lines  of  State  st 
one  of  said  poles  is  to  be  erected  upon  the  land  of 
ecutrix,  in  State  street,  within  the  curb  line  there 

W.  S.  Oummere  and  Barker  Oummere,  for  tl 
cutrix. 

a.  8.  Woodruff,  A.  Q.  Keashey,  and  Theodore 
for  the  defendants* 

The  opinion  of  the  court  was  delivered  by  Bbei 
ordinance  brought  up  by  this  writ  is  attacked 
ground  that  the  Common  Council  of  the  city  of  Tr 
not  possess  the  power  to  enact  it. 

The  defendants  rest  their  claim  that  such  powi 
in  the  Common  Council  upon  the  terms  of  an  i 
Legislature  passed  in  1886.     Supp.  Rev.,  p.  369. 
ond  section  of  that  act  is  in  the  following  words  : 

That  any  street  railroad  company  in  this  State  may  us 
cliemical  motors  or  grip  cables  as  tlie  propelling  power  of  its 
of  horses :  P/^vided,  it  shall  first  obtain  the  consent  of  th 
authorities  having  charge  of  the  public  highways  or  streets  oi 
proposed  to  use  such  motors  or  grip  cables. 

The  question  propounded  is  whether,  by  the  te 
act,  the  Common  Council  is  invested  with  the 
ffrant  to  a  street  railway  company  the  privilege 
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obstnictions  in  the  street  in  the  shape  of  poles  and  wires: 
Hie  connsei  for  the  defendants  contend  for  the  existence  of 
ttus  power  in  the  municipal  body.  The  counsel  for  the 
prosecutrix,  on  the  contrary,  insists  that  the  power  of  the 
council  is  limited  to  a  grant  of  a  permission  to  use  motors 
upon  or  attached  to  the  cars,  but  does  not  extend  to  a  per- 
mission to  erect  structures  upon  the  street,  although  for  the 
purpose  of  supplying  such  motors  with  the  electric  fluid. 

The  canon  of  construction  to  be  applied  to  this  grant  of 
power  is  entirely  settled.  As  against  the  public  grantor, 
the  grantee  must  rely  upon  the  express  words  in  the  stat- 
ute, or  upon  a  necessary  implication.  If  there  exists  a 
doubt  as  to  the  extent  of  the  grant,  or  any  ambiguity  as  to 
its  terms,  such  doubt  must  be  resolved  against,  and  such 
ambiguity  must  operate  against,  the  grantee,  in  favor  of 
the  public. 

Bridge  Co.  v.  SoboJcen,  13  N.  J.  Eq.  (2  Beas.)  94 ;  Del.  & 
Ear.  Canal  and  C.  &  A.  H,  &  T.  Co.  v.  Rat.  &  Bel.  Bay 
R.  Co.  et  oZ.,  16  N.  J.  Eq.  (1  C.  E.  Gr.)  372 ;  Sunderland 
on  Statutory  Construe,  p.  378. 

The  power  conferred  is  to  use  electric  or  chemical  motors 
or  grip  cables  as  the  propelling  power  of  cars,  instead  of 
horses. 

The  point  to  be  now  ascertained  is,  what  was  meant  by 
electric  or  chemical  motors,  as  those  words  were  employed 
by  the  Legislature  ? 

To  assist  in  the  ascertainment  of  the  import  of  these 
words,  much  testimony  has  been  taken  to  show  the  methods 
by  which  electricity  was  applied  in  operating  railroads  at 
the  time  of  the  passage  of  the  act  of  1886 ;  also  to  show  the 
progress  of  electrical  railroading  since  that  time ;  also  to 
exhibit  the  opinion  of  experts  regarding  what  was  compre- 
hended by  the  word  motor.  From  this  testimony  it 
ipX)ear8  that  on  March  6,  1886,  the  date  of  the  passage  oi 
the  act  under  consideration,  there  were  then,  and  had  been 
for  five  years,  in  ox>eration  electric  motors,  the  use  of 
wMch  would  be  indubitably  within  the  provisions  of  this 

VOL.  IV — 3. 
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act.  These  motors  were  placed  within  the  cai 
result  of  the  use  of  these  motors  was  to  dischi 
horses  from  service,  and  so  diminish,  instead  of  in 
the  extent  to  which  the  cars  had  occupied  the  stre< 
is  known  as  the  storage  battery  system. 

Then  there  was  another  system  in  use,  in  wb 
tricity  was  not  stored  in  the  motor,  but  was  cone 
the  motor  along  a  third  rail,  laid  between  the 
upon  which  the  car  wheels  move.  Then  there  wa 
similar  system,  in  which  the  electric  fluid  was  c 
along  an  insulated  wire  under  ground,  and  comr 
to  the  motor  through  a  slot.  It  is  perceived  that  1 
tion  of  neither  of  these  systems  involved  the  ol 
of  the  street  to  an  extent  greater  than  before. 

Then,  about  the  date  of  the  passage  of  the  ac1 
there  wns  put  in  operation  a  half  mile  of  railroac 
more  by  the  use  of  an  overhead  wire,  from  whicl 
was  coi  ducced  to  the  motion-producing  apparal 
t  le  car.  The  overhead  wire  was  supported  by  jkj 
in  the  street,  and  so  involved  an  obstruction  to  1 
the  street  which  had  not  theretofore  existed.  1 
trolley  system,  which  the  defendants  are  trying 
with  the  aid  of  the  questioned  ordinance. 

The  use  of  electricity  at  the  date  of  the  passj 
Act  of  1886  was  in  an  experimental  stage, 
has  not  yet,  and  probably  will  not  for  some  tim 
emerge  from  this  condition.     So  far  as  electricit; 
practically  used  as  a  motive  power  in  the  pn 
cars,  there  is  nothing  to  indicate  that  the  Legisk 
its  knowledge  of  such  use,   could  have  inten 
speaking  of  a  motor,  anything  more  than  an 
attached  to  a  car,  by  which  the  electric  force  i 
or  was  received  and  transmitted  into  motion, 
nothing  to  indicate  that  it  was  intended  by  the 
term  ''electric  motor"  to  include  any  apparatus 
the  car  which  would  cause  an  additional  obs 
public  travel,  and  an   additional   inconvenies 
abutting  land  owners.     The  views  of  the  exj 
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Dike  it  entirely  clear  that  while,  as  one  witness  says, 
^motor"  was  sometimes  loosely  used  to  designate  a  whole 
car,  it  was  never  employed  to  designate  anything  not  a 
ptrt  of  the  car.  Constrain^  this  act  in  the  light  of  the 
condition  of  electric  railroading  in  March,  1886,  and  of  the 
fiews  of  the  exi)erts,  I  think  it  clear  that  the  word 
'^motor"  meant  the  motion-producing  contrivance  ia  the 
car. 

Bat  the  defendants  claim  that  since  the  passage  of  the 
act  of  1886  the  relative  merits  of  the  several  systems  have 
been  decisively  tested.  They  claim  that  the  result  of  these 
tests  is  to  denaonstrate  that  at  the  present  time  the  over- 
head or  trolley  system  is  the  only  scheme  which  is  commer- 
cially successful ;  that  it  is  the  only  system  by  which  street 
raUroads  can  be  run  by  electricity  more  cheaply  than  by 
animal  x>ower. 

I  think  that  it  is  true  that  at  the  present  moment  the 
trolley  system  is  the  best,  and  perhaps  the  only  practicable 
electrical  substitute  for  horse  power.  It  is  uncertain  how 
long  this  will  continue  to  be  true  ;  for  scientific  inquiry  and 
experiment  is  astir,  touching  new  methods  in  the  use  of  the 
electric  fluid  for  railway  purposes. 

Now,  the  defendants  insist  that  the  grant  of  power  to  use 
an  electric  motor  carries  with  it,  by  implication,  the  privi- 
ly of  employing  such  accessories  as  are  necessary  to 
utilize  the  express  grant.  Assuming  that  the  overhead  oi 
trolley  system  is  the  only  one  by  which  the  use  of  an  elec- 
tric motor  can  be  made  commercially  successful,  they  claim 
that  the  right  to  use  this  system  springs  out  of  the  express 
grant.     This  is  the  substance  of  the  defendants'  insistanoe. 

Now,  I  think  it  true  that  the  express  grant  did  carry 
with  it  certain  incidental  privileges.  This  is  perceived  in 
the  grant  of  power  to  employ  grip  cables,  which  obviously 
includes  the  right  to  change  the  street  between  the  tracks 
io  as  to  adjust  it  to  the  purposes  of  cable  movement.  In 
like  manner  the  laying  of  a  third  rail  or  a  wire  between  the 
metals  would  be  regarded  as  an  incidental  privilege  in 
operating  an  electric  motor  in  the  methods  already  men- 
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tioned.  These  would  not  ohange  the  character  of 
railroad  in  respect  of  the  extent  of  its  occupati 
street. 

Bat  the  claim  of  the  defendants  goes  far  bej 
Their  pretension  goes  to  this  extent :  that  if  any 
supplying  electric  fluid  to  electric  motors  is  essen 
economical  operation  of  a  railroad,  then  there 
power  to  erect  any  structure  which  may  be  a  pai 
system. 

I  am  unable  to  ^take  this  view  of  the  implie 
granted  in  the  act  of  1886.    It  would  involve  con 
never  intended  by  the  Legislature.    According  U 
struction  of  the  act,  if  the  erection  of  an  engine-li 
public  square,  for  the  operation  of  cables  or  the  { 
of  electricity,  should  be  a  part  of  such  a  system,  si 
ure  would  be  protected  by  the  terms  of  the  statute, 
system  of  electrical  or  cable  movement  of  cars  in^ 
elevation  or  depression  of  railway  tracks  so  thai 
of  the  street  occupied  by  the  metals  would  beoor 
for  ordinary  travel,  this  would  also  be  within  the 
of  the  act.    If  the  scheme  included  the  constm 
solid  wall  along  the  tracks,  or  the  entire  exclusi 
passage-way  between  the  sidewalk  and  wagon-wa; 
be  validated  by  the  act.     It  seems  too  obvious  f  oi 
that  the  Legislature  had  no  intention  to  grant  pi 
extensive  and  burdensome  as  these.    But  if  the  i 
is  to  be  held  to  include  posts,  arms  and  wires  in 
or  if  it  be  held  that  the  right  to  use  a  motor  implie 
with  it  the  right  to  employ  these  posts,  arras  ai 
would  seem  difficult  to  define  what  obstruction 
might  not  be  legalized  by  this  act. 

I  think  it  clear  that  there  was  never  any 
design,  expressly  or  by  implication,  to  empow( 
corporation  to  change,  or  to  grant  power  to 
Council  to  permit  such  corporation  to  change  th 
of  a  street  railway. 

I  mean  by  the  term  ^'character  of  a  street  ra 
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method  of  using   a  public  street  as  such  use  has  heretofore 
Uen  recognized. 

The  placing  of  the  tracks  level  with  the  surface  of  the 
street,  the  distance  between  the  rails,  the  location  of  the 
rails  in  the  street,  the  condition  of  the  street  between  the 
rails,  have  always  been  carefully  regulated  so  as  to  present 
practically  no  interference  with  the  use  of  the  entire  street 
for  all  kinds  of  vehicles.     It  is  because  of  this  feature  of 
street  railways  that  their  occupation  of  a  street,  as  distin- 
guished from  that  of  steam  railways,  has  been  held  to  be 
but  a  modification  of  the  ordinary  use  of  streets  by  vehicles. 
It  was  this  characteristic  that  was  recognized  by  Chancellor 
Greex  as  the  ground  of  decision  in  the  case  of  Hinchman  v. 
Tht  Pattersim  Horse  Ji.  H.  Co.,  17  N,  J.  Eq.  (2  C.  E, 
6r.)80. 

The  Chancellor  alludes  in  his  opinion  in  that  case  to 
these  material  facts :  That  the  road  was  required  to  be  laid 
level  with  the  street ;  that  there  was  no  embankment  or 
excavation ;  that  the  use  of  the  road  was  nearly  identical 
with  that  of  the  ordinary  highway,  and  the  motive  power 
was  the  same.  It  was  ujyon  the  ground  of  similarity  of  uses 
by  a  street  railway  and  ordinary  vehicles  that  the  railroad 
company  in  that  case  evaded  an  injunction. 

Now,  it  should  require  the  clearest  expression  of  the 
legislative  intention  to  warrant  a  claim  by  one  of  these  cor- 
porations that  it  possesses  the  prerogative  of  permanently 
depriving  the  public  of  the  use  of  an  inch  of  the  public  high- 
way. Not  only  is  there  an  absence  of  such  an  expression  of 
intent,  but  there  seems  to  be  manifested  in  the  form  of  the 
grant  of  jwwer  an  adverse  purpose.  The  grant  is  of  power 
to  substitute  motor  for  horses.  It  seems  to  indicate  that 
while  horses  need  not  be  used,  but  another  motive  power 
may  be  applied,  yet  the  road  shall  in  all  other  respects 
retain  its  character.  It  would  seem  to  exclude  the  notion 
that  a  company  can  erect  obstructions  in  a  public  street, 
which  obstructions  are  antagonistic  to  the  ordinary  use  of 
the  street,  and  strange  and  novel  in  the  operation  of  a  horse 
railroad. 
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Bat  it  is  to  be  finally  remarked  that  the  implica 
the  grant  of  this  p  jwer  is  not  a  necessary  one ;  for  s 
trie  motor  may  be  operated,  as  we  have  shown,  n 
street  obstruction. 

And,  in  respect  of  the  trolley  system  itself,  it  i 
observed  that  while  the  erection  of  posts  is  essei 
the  successful  operation  of  the  system,  nevertheL 
location  of  posts  in  a  public  street  is  not  necessary 
operation.  Posts  placed  upon  private  property  ad 
the  street  will  subserve  the  purposes  of  this  system 
involves  a  difference  in  expense  and  trouble,  but  i 
no  radical  obstacle  to  the  successful  operation  of  the 
motors. 

The  conclusion  is  that  the  act  of  1886  expressl] 
only  a  right  to  use — with  the  consent  of  the  mi 
anthorities — an  electric  machine  attach<id  to  some 
a  car  for  the  purpose  of  transmitting  electric  enei 
car  movement.  The  act  contains  no  implied  grant  c 
to  obstruct  the  ordinary  use  of  a  public  street  b 
wires,  or  any  other  apparatus  designed  to  be  nsed 
nection  with  an  electric  motor. 

The  Common  Council  had  no  power  to  authorize 
sent  to  anything  more  than  the  use  of  an  electri 
The  ordinance  pretending  to  vest,  as  it  does,  in  the 
ant  corporation,  a  right  to  place  posts  and  string 
the  public  streets,  is  a  nullity. 

It  is  perceived  that  this  result  does  not  rest  i 
want  of  power  in  the  Legislature  to  authorize  these  < 
upon  the  land  of  an  abutting  owner  without  p 
compensation,  upon  which  question  no  opinion  is  es 
but  rests  upon  the  intention  of  the  Legislature  as  e 
in  the  act. 

The  defendants  insist,  however,  that  the  prosec 
no  standing  from  which  she  can  attack  this  ordii 
the  use  of  the  writ  of  certiorari.  I  think  she  has, 
these  poles  are  to  be  placed  in  their  intended  po 
some  one  having  authority  to  do  so,  they  will  cor 
nuisance.     Inasmuch  as  the  prosecutrix  owns  ti 
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the  middle  of  the  street,  such  an  erection  will  also  be  a 
trespass.  Winter  v,  Peter son^  24  N.  J.  L.  (4  Zab.)  624; 
WuestkoffY.  Seymour  et  al.,  22  N.  J.  Eq.  (7  C.  E.  Gr.)  66- 
70;  State  v.  Laverock,  34  N.  J.  L,  (5  Vr.)  201-208 ;  Water- 
man  on  Trespass,  §§  698,  699. 

The  execation  of  the  project  which  this  ordinance  pro- 
fesses to  authorize  involves  a  special  injury  to  the  prose- 
cutrix, and  she  is  not  boand  to  await  its  accomplishment. 
She  has  the  right  to  anticipate  this  injury  by  testing  the 
Iq^ty  of  the  ordinance  which  professes  to  confer  the 
right  to  inflict  it.  Stale,  Davforth  v.  Paler  son,  34  N.  J.  L. 
(5  Vr.)  163 ;  StcUe^  Gregory  v,  Jersey  City,  34  N.  J.  L.  (5 
Vr.)  390 ;  State^  Bodine^  Pros.  v.  TrerUon^  36  N.  J.  L.  (7 
Vr.)  198. 

This  ordinance  is  set  aside. 


Kan.—  This  case  is  cited  in  the  following  cases  in  this  Tolume :  Sfate^ 
Eoktf,  Pros,  ▼.  Newark;  State,  Levn$,  Proa,  v.  Freeholder;  Truatees 
Prtibgterian  Church  ▼.  State  Board. 

See  Dote  to  JSt.  Louia  ▼.  W.  XJ.  TeL  Co.  (second  decision),  poni. 
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The  State,  George  A.  Halsey,  Prosecutor,  v.  Tir 
OF  Newark  and  Newark  Passenger  Railwa 

PANY. 

New  Jersey  Supreme  Court y  Jan,  8, 199$, 
(64  N.  J.  L.  102.) 

•  Electric  railway.— Mdnictpal  control. 

(Head-note  by  the  court) : 

A  resolution  of  Ck>mmon  Council  giving  consent  to  a  street  r 
place  posts  and  stretch  wires  in  a  street,  and  prescribing  the 
location  of  the  poles,  and  limiting  the  speed  of  the  railrot 
operated  by  electricity,  is  a  street  regulation,  which,  under  tli 
of  Newark,  must  be  by  ordinance. 

Argued  with  preceding  case. 

The  facts  are  stated  by  the  conrt  as  follows : 

This  writ  of  certiorari  brings  up  a  resolution  pa 
the  Common  Council  of  Newark  on  December  17,  l; 

The  resolution,  in  its  first  clause,  purported  to]j 
the  Rapid  Transit  Street  Railway  Co.  of  the  city  of  1 
and  to  several  other  companies,  the  right  to  use 
motors  to  be  supplied  with  electricity  from  overhei 
supported  by  posts  to  be  placed  in  the  street. 

The  second  clause  regulates  the  distance  betw 
posts  ;  imposes  upon  the  companies  the  duty  of  p: 
electric  lights  upon  the  posts  in  the  middle  of  the 
also  the  duty  of  establishing  a  system  of  transfers 
maintaining  gates  upon  the  sides  of  the  platforms  of 

It  limits  the  maximum  rate  of  speed  of  the  cars, 
vides  for  a  substitution  of  some  other  system  for  t 
head  system,  under  certain  named  conditions.  T 
the  main  points  touched  by  the  resolution.  Tl 
involves  the  same  question  as  that  of  the  State  v.  2 
mon  Council  of  the  City  of  Trenton^  and  the  two  c^ 
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ATgned  together ;  the  testimony  taken  in  the  present  case 
being,  by  conjsent,  used  in  both  cases. 

/.  -R.  JBhnery  and  F.  W.  Stevens j  for  prosecutor. 

RiJker  &  Hiker,  A.  Q.  Keasbej/j  and  Theodore  RunyoUy 
for  the  defendants. 

The  opinion  of  the  court  was  delivered  by  Reed,  J. : 
The  main  question  discussed  in  this  case  is,  whether  the 
Conmion  Council  of  the  City  of  Newark  possessed  the  i)ower 
to  pass  the  resolution,  the  substance  of  which  has  been  set 
out.  The  x)ower  to  pass  this  resolution  was  claimed  to  exist 
in  the  terms  of  the  Act  of  1886  (Rev.  Supp.  369),  already 
set  forth  in  the  opinion  in  the  preceding  case  of  The  State f 
Green,  Prosecutrix,  t.  Trenton  H.  R.  R.  Co. 

The  ordinance  in  that  case  conferred  privileges  similar  to 
the  ordinance  in  this. 

All  that  was  said  in  the  previous  case  relative  to  the 
scope  of  the  act  of  1886  is  applicable  in  this  case. 

The  result  is,  that  the  resolution  must  be  regarded  as  a 
nullity. 

But,  if  it  should  be  conceded  that  there  was  power  in  the 
Common  Council  to  deal  with  the  subject  matter  of  the  res- 
olution, I  think  such  power  should  have  been  exerted  by 
ordinance. 

The  grants,  restrictions,  and  limitations  contained  in  the 
resolutions,  were  regulative  of  the  use  of  the  streets. 

That  the  regulations  of  streets  shall  be  by  ordinance  or 
by  law,  and  not  by  resolution,  seems  to  be  the  necessary 
conclusion,  from  the  language  of  section  30,  paragraph  7, 
and  section  96,  paragraph  3,  of  the  Charter  of  Newark,  P. 
L.  1857,  pp.  132,  162;  SUUe  v.  HohoJcen,  35  N.  J.  L.  (6  Vr.) 
2*)6 ;  Ibid.  335 ;  State  v.  LambertmlU^  45  N.  J.  L.  (16  Vr.) 
279 ;  Peopled  Oat-IAgTU  Co.  v.  Jersey  Ciiy^  46  N.  J.  L. 
(17  Vr.)  297. 

In  r^;ard  to  the  right  of  the  prosecutor  to  sue  out  this 
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writ,  it  appears  that  the  poles  in  front  of  his  propert 
to  be  placed  in  the  middle  of  the  street. 

In  Springfield  avenne  the  jyoles  were  placed,  or  b< 
the  poles  were  placed,  entirely  npon  his  land.    If 
in  accordance  with  the  directions  of  the  resolntioi 
I)ole  wonld  be  partly  npon  his  land,  and  the  arms  np 
post  wonld  sweep  over  it. 

This  gives  the  prosecutor  a  footing  in  court  to  t 
l^ality  of  the  resolution. 

The  resolution  is  set  aside. 


Note.— See  note  to  SL  LawU  v.  W.  U.  Td.  Co.  (second  decision] 


Haines   v.   Twenty- Second    Street   and   Alle 
Avenue  Passengeb  Railway  Company, 

FhUaddphia  {Pa,)  Co,  Common  Pletu,  July  9, 1892. 

(1  Pa.  Dist.  Bep.  506.) 

Street  RAn.wAY. — Change  op  Motive  Power. — Injunct 

A  street  railway  eompany  whose  articles  of  incorporation  provi 
said  railway  is  to  be  operated  by  horse  power,"  cannot  chanj 
OTerhead  trolley  electric  system,  and  municipal  odporations 
right  to  authorize  such  change. 

Bill  for  injunction  and  answer. 

Logan  M.  BvZliit  and  Richard  C.  BaZe^  for  pL 

Rufus  E.  Shapley^  for  defendants. 

Arnold,  J :    The  railway  company  defendant 
case  was  organized  May .14th,  1889,  under  the  Act  of  A< 
approved  the  same  day,  for  the  formation  of  compa 


PENNSYLVANIA,  1892.  43 


T.  BailwBT  Ca 


e(»8tnictiDg,  maintaming  and  ox>eratiDg  street  railways  for 
the  oonyeyance  of  passengers  by  any  power  other  than  by 
locomotiTe.  In  the  articles  of  association  it  is  provided 
"  that  said  railway  is  to  be  operated  by  horse-power. ' '  Con- 
sent of  the  city  councils  to  said  company  to  use  electric 
motors,  to  be  supplied  from  overhead'wires,  and  to  erect  and 
maintain  x>ole8  to  support  said  wires,  was  given  to  the  com- 
pany by  an  ordinance  passed,  notwithstanding  the  veto  of 
the  Mayor,  on  March  31,  1892.  The  objection  of  the  plaint- 
iffs is  that  as  the  corporations  have  expressly  confined 
themselvee  to  horse-power  as  the  means  of  operating  the 
railway,  therefore  they  are  not  authorized  to  use  electric 
trolley  motive  jKywer.  To  this  the  company  replies,  that 
the  clause  in  regard  to  the  i)ower  to  be  used  is  a  mere  sur- 
plusage, not  required  by  the  Act  of  Assembly,  and  there- 
fore not  binding  upon  the  company. 

We  cannot  agree  to  this.  The  act  recognizes  a  distinc- 
tion between  animal  jyower  and  other  power  by  making  a 
difference  in  the  amount  of  capital  stock  per  mile,  which 
the  company  may  issue,  according  to  the  power  to  be  used, 
tad  consequently  the  amount  of  bonded  debt  it  may  incur, 
BO  that  the  i)ower  selected  is  not  inconsequential,  but  a 
lubstantial  matter.  Therefore,  when  a  company  expressly 
names  the  power  it  intends  to  use,  it  will  be  held  to  its 
choice  until  it  obtains  an  amendment  to  its  charter.  The 
eases  cited,  notably  the  case  of  the  Oregon  Railway  and 
Navigation  Co.  v.  Oregon  Railway  Co.,  Limited^  130  U.  S. 
1,  show  this.  In  that  case  it  was  held  that  when  a  corpora- 
tion v§  organized  by  articles  of  association  under  general 
laws,  the  articles  of  association  stand  in  the  place  of  a  leg- 
iflbitiTe  charter,  and  that  its  powers  cannot  exceed  those 
tnumerated  therein.  That  the  governor  must  issue  letters 
patent  mider  the  law  can  make  no  difference.  His  duty  is 
merely  ministerial.  He  has  no  right  to  refuse  a  charter. 
All  that  he  can  do  is  to  see  that  the  articles  of  association 
elaim  nothing  not  authorized  by  law.  The  incori)orators 
nay  claim  all  that  'the  law  authorizes  or  only  a  part,  and 
when  they  make  this  choice,  they  must  abide  by  it. 


44  AMERICAN  ELECTRICAL  CASES.       [ 


Powell  et  al.  v.  Railroad  Ck).  et  al. 


An  injunction  will  be  issued  to  restrain  the  co 
from  erecting  an  electric  trolley  railway. 


Note.— See  note  to  St.  Louia  ▼.  W,  U.  Td.  Co,  (second  decision) 


H.  T.  Powell  et  al.  v.  Macon  &  Indian  Speii 

R.    Co.    ET  AL. 

Oeorgia  Supreme  Court,  June  i6, 1893. 

(02  Qa.  200.) 

Electtbic  street  RAHiWAT.— Right  to  use  street  and  maintai 

HOUSE.—  Injunction. 

(Head-note  by  court) : 

1.  Under  the  charter  of  the  Macon  ft  Indian  Springs  Railway  C 
and  the  general  clause  in  the  charter  of  the  city  of  Macon  j 
power  to  control  its  streets,  the  mayor  and  council  of  the  city 
power  to  grant  to  the  railway  company  the  privilege  of  com 
and  operating  a  main  line  of  railway,  such  as  the  company's  chi 
templates,  along  the  streets  of  the  city  for  the  purpose  of  trai 
thereon  x)a8senger  cars  propelled  by  electricity  ;  and  also  had  ti 
to  grant  to  the  railway  company  the  right  to  construct  along  a 
the  city  a  proper  and  reasonably  necessary  spuMrack,  conne< 
main  line  of  the  railway  with  a  point  in  the  city  at  which  the 
had  in  contemplation  the  erection  of  a  power  house  and  a  shet 
storage  of  its  cars  when  not  in  use. 

9.  Although  the  railway  company  was  authorized  by  its  charter 
both  freight  and  passengers,  the  grant  of  rights  and  privileges 
the  city  to  the  company  was  not  invalidated  because  of  a  stipu 
the  grant  that  no  freight  should  be  carried  through  the  streets  o 
by  the  railway  company  except  by  permission  of  the  mayor  and 

8.  It  was  also  within  the  power  of  the  municipal  authorities  to  gn 
railway  company  the  right  to  construct  a  power  house  and  car 
proper  and  convenient  point  within  the  limits  of  the  city.  This 
and  the  evidence  being  conflicting  as  to  whether  the  erection 
thereof  at  the  place  selected  would  result  in  any  injury  to  the  | 
there  was  no  error  in  declining  to  adjudge,  in  advance  of  the  ei 
the  power  house,  that  the  use  of  the  machinery  wliich  the 
expected  to  employ  therein  would  be  a  nuisance,  and  consequei 
was  no  abuse  of  discretion,  in  refusing  the  injunction  prayed  f( 
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AppEAii  by  plaintiff  from  decision  of  Superior  Court, 
Bibb  county,  denying  an  injunction  against  the  erection  of 
a  power  house  by  an  electric  railway  company.  Facts 
stated  in  opinion. 

(ru^tiUj  Guerry  &  Hall^  J.  A.  Thorods  and  Marion 
Erwin^  for  plaintiffs. 

Washington  Dessau  and  R.  W.  Patterson^  for  defend* 

intB. 

Lumpkin,  Justice :  1.  By  the  charter  of  the  Macon  & 
Indian  Springs  Railway  Company  (Acts  of  1890-91,  vol.  1, 
p.  325),  the  company  was  empowered  to 'build  and  main, 
tain  a  railroad  from  a  point  at  or  near  Macon  to  or 
near  a  x>oint  in  Butts  county,  known  as  the  Indian  Springs, 
The  puri>o8e  of  the  charter  seems  to  have  been  to  author- 
ize a  railway  connection  between  the  places  named,  but 
not  to  authorize  the  establishment  of  a  system  of  street 
railways  in  the  city  of  Macon.  The  petition,  however,  does 
not  distinctly  raise  the  question  as  to  whether  or  not,  with 
reference  to  the  action  of  the  company  sought  to  be  enjoined,* 
it  was  in  good  faith  endeavoring  to  avail  itself  of  the  rights 
and  privileges  really  secured  to  it  by  its  charter.  Our 
ruling,  as  announced  in  the  first  head-note,  undertakes  to 
itate  our  opinion  of  what  the  company  has  a  right  to  do  in 
the  exercise  of  the  franchises  granted  by  the  legislature  and 
the  municipal  authorities  of  Macon. 

The  third  section  of  the  charter  gives  the  company  the 
right  "  to  construct  its  railroad  across,  along  and  upon  any 
liver,  or  other  waters  or  water-courses,  streets^  highways 
or  canals,  which  the  lines  of  said  railroad  shall  intersect 
or  touch  ;'*  and  in  the  ninth  section  it  is  provided  *'that 
laid  company  shall  not  have  the  right  to  take  or  use  any 
part  of  any  street  or  public  road  without  the  consent  of  the 
authorities  of  the  city  or  county,  as  the  case  may  be." 
Conatroing  these  provisions  in  connection  with  the  general 
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clause  in  the  charter  of  the  city  of  Macon,  giving  i 
to  control  its  streets,  we  are  of  the  opinion  that 
sufficient  legislative  authority  for  the  company,  v 
permission  of  the  Mayor  and  Council  of  the  City  of 
to  construct  and  operate  along  the  streets  of  the 
main  line  of  railway,  such  as  the  company's  char 
templates.    That  is  to  say,  a  railway  which  won 
bona  fide  and  essential  part  of  a  line  connecting  th< 
Macon  with  Indian  Springs.    It  will  be  observed 
words  first  above  quoted  from  the  charter  are  quite 
and  cannot  be  fairly  said  to  merely  allow  the  crc 
streets.    They  are  sufficiently  comprehensive  to  p€ 
construction  of  a  railroad  longitudinally  along  th 
at  least  for  the  transportation  of  passenger-cars  p 
by  electricity.    Under  the  principle  announced  in 
Oa.  So.  &  Fla.  B.  JR.  Co.,  80  Ga.  793,  it  may  be 
right  to  lay  railroad  tracks  upon  the  streets  of  th 
Macon,  and  run  steam  engines  upon  the  same,  n 
quire  more  definite  and  explicit  legislative  author! 
be  this  as  it  may,  we  think  our  ruling  in  the  pres 
is  sound.     Common  experience  and  every  day  ob 
show  beyond  question  that  there  is  a  wide  diife: 
tween  trains  of  cars  drawn  by  locomotives  of  whi 
is  the  motive  power  and  the  ordinary  electric  pass 
which  is  now  in  common  use   in  the  cities  ai 
throughout  the  length  and  breadth  of  the  land.    I 
instance,   the   street   may  very  properly  be   sa 
burdened  with  an  additional  servitude,  entirely : 
ent  with  the  free  use  of  the  same  by  the  publi< 
other,  this  reasoning,  in  the  light  of  experience,  \ 
aptly  apply. 

We  do  not  rule  that  the  city  authorities  could 
tliis  company  the  rights  above  mentioned,  as  1 
upon  which  the  company  was  not,  in  good  faith, 
a  main  line  from  Macon  to  the  Indian  Springs, 
which  it  was  improperly  using  its  charter  by  cor 
therein  parts  of  a  street  railway  system  for  the  city 
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and  itseobarbs  ;  beoanse,  as  above  intimated,  this  que8ti0n 
is  not  really  Ib  the  case. 

Every  electric  railway  needs  a  power-house  and  a  shed 
for  the  storage  of  cars  when  not  in  use,  and,  of  course,  has 
a  right  to  erect  the  same  at  a  convenient  place  or  places. 
They  cannot  be  located  in  the  streets  of  a  city,  and  yet 
would  be  useless  to  the  company  unless -connected  with  its 
main  line.  These  things  being  so,  we  think  the  General 
Assembly  intended  that  this  company  should  have  the 
right  to  construct  along  the  street  of  a  city  a  suitable  spur- 
track  for  this  purpose,  and  that  the  language  of  the  charter 
is  sufficient  to  effectuate  this  intention.  To  deny  the  right 
in  question  would  be  to  practically  prevent  the  company 
from  having  a  power-house  and  car-shed  within  the  limits 
of  the  city,  and  force  it  to  erect  these  structures  outside  of 
the  corporate  limits,  a  result  which,  in  our  opinion,  could 
not  be  reached  under  a  fair  and  reasonable  construction  of 
the  charter. 

2.  The  company  was  authorized  by  its  charter  to  carry 
both  freight  and  passengers.  The  Mayor  and  Council  of 
the  City  of  Macon,  in  granting  to  it  the  rights  and  privi- 
leges above  referred  to,  did  so  upon  condition  that  no 
freight  should  be  carried  through  the  streets  of  the  city 
except  by  i)ermission  of  the  Mayor  and  Council.  Surely, 
this  restriction  did  not  invalidate  the  grant  to  the  company 
by  the  city.  Because  the  company  obtained  from  the  city 
less  than  the  latter  might  have  granted,  affords  no  reason 
for  declaring  void  the  rights  which  were  actually  granted. 

8.  We  have  already  seen  that  the  company  had  a  right 
to  construct  its  jyower-house  and  car-shed  within  the  limits 
of  the  city,  and  to  connect  its  main  line  therewith.  At  the 
hearing,  the  evidence  was  conflicting  as  to  whether  or  not 
the  location  and  use  of  these  structures  at  the  place  selected 
by  the  company  would  result  in  any  real  injury  to  the 
plaintiffs.  We  therefore  follow  the  universal  rule  applica- 
ble in  cases  of  this  kind,  in  holding  that  the  chancellor  did 
Bot  err  in  declining  to  adjudge  in  advance  that  these  struo- 
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tares,  and  the  use  of  the  machinery  which  the  comp 
pected  to  employ  therein,  would  be  a  nuisance.  Th 
no  abuse  of  discretion  in  refusing  the  injunction. 

Judgrrient  affi/i 

Note.-— See  note  to  St.  Louis  t.  W.  U.  Td.  Co.  (second  decisioi 


The   State,    Fbakois   M.    Lewis,  Prosecutor, 
BoABD  OF  Chosen  Feeeholdebs  of  Cumberla] 
Bbidgeton    Rapid    Transit    Company   and 
Jebsey  Traction  Company. 

New  Jersey  Supreme  Court,  Feb.,  2894* 
(56  N.  J.  L.  416.) 

ElECTBIO  RAniWAY.— MUNICn»AIi  CONTROL.— CJONSTRXTOnON  OF  0 

A  street  railway  company,  by  law  forbidden  to  use  the  electri 
system,  can  confer  upon  its  lessee  no  greater  right  than  itself 
a  resolution  of  a  county  board,  authorizing  such  lessee  compt 
"  any  mechanical  power  except  steam  "  must  be  construed  a 
any  power  which  the  company  could  legally  use,  and  so  not  1 
the  use  of  the  trolley  system. 

Although  a  coimty  board  is  empowered  to  control  the  mannei 
bridges  shall  be  used,  still  the  courts  may  interfere  by  certic 
it  afiirmatively  appears  that  consent  of  the  board  has  been  gi' 
electric  cars  over  a  bridge,  without  previous  inquiry  to  enabl 
intelligently,  and  that  the  bridge  is  in  fact  too  weak  for  the  i 

Case  of  this  series  cited  in  opinion :  State,  Oreen,  Pros.  y.  ZVe; 
p.  80. 

On  certiorari.    Facts  stated  in  opinioiu 
William  E.  Potter^  for  the  plaintiff. 
Anthony  Q.  Keashey^  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by  Van 
J. :    This  writ  brings  up  a  resolution  of  the  board  ( 
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freeholders  of  Cnmberland  county,  passed  December  14th, 
1892,  giving  permission  to  the  Bridgeton  Rapid  Transit 
Company,  its  successors  and  assigns,  to  lay  double  tracks 
across  a  county  bridge,  over  a  navigable  stream,  in  Bridge- 
toa,  and  tbe  right  to  operate  a  street  railway  thereon  by 
any  mecbanical  j)ower  except  steam. 

The  Bridgeton  Rapid  Transit  Company  was  incorporated 
November  23rd,  1892,  under  the  act  of  April  6th,  1886,  and 
the  supplements  thereto.     Pamph.  L,^  p.  185. 

Under  this  organization  the  rapid  transit  company  had 
no  right  to  construct  a  trolley  road.  Green  T.  Trenton, 
25  Yroom.  92. 

On  the  20th  day  of  April,  1893,  the  South  Jersey  Trac- 
tion Company  was  organized  under  the  act  of  April  14th, 
\^n.     Pamph.  L.,  302. 

On  the  23rd  of  June,  1893,  the  Bridgeton  Rapid  Transit 
Company,  by  a  lease  of  that  date,  granted  and  devised  to 
the  South  Jersey  Traction  Company,  its  successors  and 
assigns,  for  the  term  of  nine  hundred  and  ninety -nine  years, 
all  the  property  and  all  the  rights,  powers,  franchises  and 
privileges  of  the  lessor,  reserving  as  a  rent  therefor  the  sum 
of  %l  per  annum. 

The  rapid  transit  company  never  did  any  work  in  the 
construction  of  a  street  railway,  but  after  the  execution  of 
said  lease  the  traction  company  proceeded  with  the  con- 
stniction  of  a  trolley  road  until  it  was  arrested  in  its  work 
by  the  allowance  of  a  wiit  of  certiorari  in  this  case. 

It  is  the  duty  of  the  board  of  freeholders  to  erect  and 
maintain  bridges  like  the  one  referred  to  in  this  resolution, 
whether  within  or  without  the  limits  of  a  city.  Whitehall 
V.  Freeholders,  11  Vroom.  302 ;  Beatly  v.  l^Tts,  18  id.  89. 

For  the  neglect  of  this  duty  indictment  will  lie.  There 
is  nothing  in  the  act  of  1886  or  in  the  charter  of  the  city  of 
Bridgeton  {Pamph.  Z.,  1875,  p.  354),  which,  expressly  or 
by  implication,  deprives  the  board  of  freeholders  of  the 
right  to  exercise  such  8ui)ervision  and  control  over  this 
bridge  as  will  enable  it  to  perform  its  statutory  duty. 

YOU 
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That  duty  cannot  be  performed  unless  the  boi 
within  reasonable  limits,  control  the  mode  in  i?i 
road  shall  be  used. 

This  bridge  was  constructed  by  the  board  of  fn 
of  Cumberland,  by  authority  of  the  act  of  the  Le/ 
passed  March  14th,  1867  {Pamph.  L.^  p.  269),  an< 
act  is  under  the  control  of  said  board. 

It  must  follow,  therefore,  that  the  consent  of  ' 
is  a  prerequisite  to  the  right  of  a  street  railway 
to  use  the  bridge. 

A  large  portion  of  the  sum  raised  for  county  pu 
taxation  upon  every  citizen,  within  and  without 
of  incorporated  cities,  is  often  appropriated  to  th 
of  erecting  and  maintaining  such  bridges. 

The  duty  devolved  upon  the  board  of  freeholds 
passing  said  resolution,  to  see  that  the  bridge  wa 
the  new  use. 

While  the  courts  cannot  interfere  with  the  boa 
holders  in  the  proper  exercise  of  their  powers,  tl 
may  be  reviewed  when  they  wrongfully,  illegally 
lently  appropriate  the  public  moneys,  or  w] 
transcend  their  powers,  or  clearly  abuse  the 
committed  to  them.  Lewis  v.  Freeholders^  8  Vj 
McKinley  v.  Freeholders,  2  Stew.  Eq.  164. 

In  this  case  it  is  clear  from  the  testimony  that ' 
in  its  present  condition,  is  not  of  suflBcient  stren| 
with  safety  the  added  weight  and  wear  of  a  stre< 
and  not  of  sufficient  width  to  permit  of  the  gi 
without  injurious  interference  with  ordinary  trai 

The  case  shows  expressly  that,  prior  to  the 
the  resolution,  the  board  of  freeliolders  instituted 
as  to  whether  the  bridge  would  bear  the  additioi 
It  was  not  until  afterwards  that  they  employed 
engineer,  who  reported  that  it  would  be  unsafe  t 
bridge  to  be  occupied  by  the  street  railway. 

The  question  is  not  whether,  when  the  board  c 
ers  has  exercised  its  discretion  and  passed  its 
upon  the  propriety  of  permitting  the  use  of  the  p 
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erty  in  a  given  way,  this  conrt  can  review  its  action,  bn 
whether  it  can  do  so,  when  it  affirmatively  appears  that  the 
board  allowed  a  county  bridge  to  be  appropriated  to  the  use 
of  a  private  corporation,  by  which  the  bridge  is  endangered 
and  the  safety  of  public  travel  impaired,  without  previous 
inquiry  to  enable  it  to  act  intelligently.  I  think  that  the 
resolution  certified  was  passed  by  the  board  of  freeholders 
improvidently  in  abuse  of  their  power,  and  there  appears  to 
be  no  mode  of  protecting  the  public  interest  in  such  a  case, 
except  by  the  writ  of  certiorari.  But  if  the  resolution 
adopted  by  the  board  of  freeholders  is  without  the  alleged 
infirmity,  the  South  Jersey  Traction  Company  can  derive 
no  authority  under  it  to  use  the  bridge  for  its  purposes. 
The  resolution  gives  power  to  the  rapid  transit  company  to 
operate  a  street  railway  thereon  by  any  mechanical  power 
except  steam.  This  language  must  be  interpreted  to  mean 
*'by  any  mechanical  i)ower  which  said  rapid  transit  com- 
pany might  lawfully  use. ' '  As  before  stated,  that  company, 
under  the  case  of  Oreen  v.  Treiiton^  supra^  could  not  intro- 
duce the  trolley  system.  It  acquired  no  right,  by  virtue  of 
tUs  resolution,  to  apply  that  system,  and  could  transmit 
to  the  traction  company  no  greater  right  than  it  had.  The 
rapid  transit  company  had  the  right,  under  the  act  of  1886, 
to  carry  passengers  only,  while  the  traction  company,  under 
the  act  of  1893,  is  authorized  to  carry  both  passengers  and 
freight.  It  cannot  be  assumed  that  the  right  to  use  the 
bridge  would  have  been  granted  to  the  latter  company,  the 
conditions  being  so  essentially  different.  The  traction  com- 
pany is  without  authority  from  the  board  of  freeholders  to 
use  the  bridge.  The  only  remaining  question  is  whether,  if 
the  resolution  is  illegal  and  the  subject  of  review,  the  relator 
has  a  right  to  intervene  by  certiorari.  His  status  is  that 
of  a  taxpayer  of  the  city  and  county,  subject  to  taxation 
for  the  purpose  of  maintaining  the  bridge. 

A  long  line  of  decisions  has  recognized  the  rule  that  any 
taxpayer  may  prosecute  a  writ  of  certiorari  to  review  any 
municipal,  or  other  official  action,  which  tends  to  burden 
his  taidng  district  with  a  debt.    State^  Gregory^  v.  Jersey 
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CUy^  5  Vroom.  390 ;  Seidler  v.  Hudson  County^  1( 
State  V.  Paterson^  id.  490 ;  Cononer  v.  JDaviSy  19 
Head  V.  Atlantic  City^  20  id.  558. 

It  is  not  necessary  for  the  taxpayer  to  wait 
assessment  upon  the  illegal  act  is  levied.    Pub 
requires  that  this  rule  should  be  liberally  exercit 
of  those  who,  at  their  own  expense,  are  willing 
this  legal  remedy  to  lessen  the  burden  of  taxatioi 

The  relator  has  such  an  interest  in  the  subject 
this  controversy  as  entitles  him  to  the  judgme 
court  upon  the  legality  of  the  resolution  certified 
opinion  the  resolution  should  be  set  aside. 

Whether  the  traction  company  can  use  the  pnl 
for  cars  propelled  by  electric  motors,  without 
the  rights  of  abutting  landowners,   is  a  quest 
which  no  opinion  is  intended  to  be  expressed. 


NOTE.—See  note  to  St,  Louis  v.  W,  U,  Tel.  Co,  (second  decii 


PENNSYLVANIA,  1892.  63 


City  V.  Light  Co. 


Mo5ox6AniXA  City  v.  Monongahela  Electric  Light 

Company. 

Wcuhingion  County  (Pa,)  Common  PUom,  Nov.  8, 189t. 

(12  P^  Co.  Ct.  R.  529.) 

ElICTHIC  UOHT  poles. —  MUNICIFAL  OONTROL.— MANDAMUS. 

fo  care  for  and  improve  its  streets  is  within  the  police  powers  of  a  municipal 
corpoimtioii.  This  includes  the  power  to  establish  or  change  curb  lines, 
and  to  compel  the  removal  of  poles  to  conform  thereto. 

In  the  absence  of  fraud,  corruption  or  oppression,  the  courts  have  no  power 
to  interfere  with  the  exercise  of  such  power,  in  the  discretion  of  a  Citj 
Coancil ;  and  from  its  decision  there  is  no  appeal  by  a  private  corpora- 
tion, e.  g.,  an  electric  light  company,  whose  occupancy  and  use  of  the 
street  is  adverse  to  and  not  for  the  benefit  of  the  traveling  public. 

ill  legislative  grants  to  private  corporations  to  occupy  streets  with  elec- 
trical appliances  are  made  impliedly,  if  not  expressly,  subject  to  the 
police  powers  of  tlie  municipality,  both  to  dictate  and  to  change  the 
location  of  such  plant. 

lUndamus  is  the  proper  remedy  to  compel  obedience  to  an  order  of  a  city, 
made  in  the  exercise  of  its  police  powers. 

Case  of  this  series  cited  in  opinion :  Philadelphia  v.  W,  U,  Tel,  Cb.,  vol.  8, 
p.  52  :  W.  U.  Tel,  Co.  v.  Philadelphia,  voL  3,  p.  98 ;  Suburban  Light  dt 
Power  Co.  v.  Board,  etc.,  vol.  8,  p.  80 ;  Lancaster  v.  Edison  Eleo.  lUum. 
Co.,  voL  2,  p.  116. 

Petition  of  members  of  street  committee  of  Mononga- 
hela  City,  setting  up  that  in  the  course  of  certain  street 
iQiproTements,  it  became  necessary  to  have  the  poles  of  the 
defendant  removed  to  other  places,  so  as  to  be  in  the  curb 
line  of  the  sidewalk ;  that  upon  demand  made  the  defend- 
ant  had  refused  to  remove  them ;  and  asking  for  an  order  to 
show  cause  why  a  writ  of  peremptory  mandamus  should 
not  issue  to  comi>el  the  removal  of  the  i)oles.  By  amend- 
ment,  an  alternative  mandamus  was  also  prayed  for. 
The  defendant  first  moved  to  quash  the  writ  of  altema- 

tive  mandamus,  which  motion  being  denied,  it  filed  a  return. 
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On  demarrer  to    the  return  the  following  opii 
written: 

Oeorge  A.  Hoffman^  Jr.,  and  T.  H.  Bairdj  for  i 

Charles  O.  Mcllvaine  and  J.  M.  Braden^  tor  res 

MoIlvaine,  p.  J.:    The  material  part  of  the  dei 
return  may  be  summarized  as  follows  : 

1.  That  the  relator  is  not  a  municipality. 

2.  That  the  action  of  the  city  councils  reqn] 
defendant' s  poles  to  be  removed  was  unnecessary, 

3.  That  the  poles  having  been  located  where  the 
by  permission  of  the  city,  under  a  legislative  % 
city  cannot  require  their  removal,  at  least  at  th( 
of  the  defendant  company. 

We  have  already  in  our  opinion  on  the  motion 
the  alternative  writ  of  mandamus  held  that  the  r 
municipality.     We  have  judicial  knowledge  oi 
that  it  elects  municipal  oflScers  and  is  at  least 
municipal  corporation,  and  the  defendant's  retui 
the  erection  and  maintenance  of  its  poles  by  qu 
official  action  of  these  corporate  officers.    And  \ 
in  our  former  opinion,  we  are  fully  satisfied  fo] 
poses  of  this  case  and  for  all  that  appears  in 
thereof,  Monongahela  City  is  a  municipal  corpon 
full  power  to  improve  the  streets  for  public  trav( 
venience. 

Again,  we  are  of  opinion  that  what  improve 
necessary  for  the  safety  and  convenience  of  the 
public  is  a  question  for  the  city  council  to  dete 
that  the  defendant  cannot  question  the  wisdom 
cretion  exercised  by  the  councils  in  this  behalf 
no  allegation  in  the  return  that  there  was  any 
ruption  or  oppression  connected  with  the  action 
in  ordaining  the  public  improvements  of  the  sfa 
required  the  removal  of  the  defendant's  poles. 

The   return    questions    the    necessity  of   n 
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improTement  in  the  manner  agreed  upon  and  planned  by 
councils,  and  alleges  that  the  improvement  can  be  properly 
and  safely  completed  by  leaving  its  i)oles  in  the  line  of  the 
curb,  where  they  now  stand.  But  who  is  vested  with  the 
authority  to  determine  this  question  of  necessity — the  elec- 
fric  light  company  or  the  city  council  ?  And  if  they 
differ,  has  the  court  jurisdiction  to  decide  between  them  ? 

The  improvement  of  the  streets,  and  what  is  necessary 
to  complete  a  given  improvement  thereof,  are  matters 
solely  within  the  control  of  the  municipal  corporation,  and 
even  the  court  can  interfere  only  where  there  is  fraud,  cor- 
raption  or  oppression. 

Where  a  street  is  graded,  and  a  vitrified  pavement  is 
being  laid,  whether  the  poles  of  an  electric  light  company 
should  be  allowed  to  stand  in  the  line  of  the  curb,  and 
make  a  break  therein  and  project  out  into  the  angle  of  the 
brick  and  curbstone  which  forms  the  water  table,  or  should 
stand  back  of  the  curb  line,  leaving  the  curb  continuous, 
ind  the  water  table  free  and  unobstructed,  is  a  question 
solely  within  the  jurisdiction  of  the  city  councils,  and 
from  their  decision  there  is  no  appeal  by  such  a  private 
corporation  whose  occupancy  and  use  of  the  street  is 
adverse  to  and  not  for  the  benefit  of  the  traveling  public. 

The  decision  may,  in  the  opinion  of  some,  be  wrong ;  but, 
if  it  is  not  unreasonable,  and  is  devoid  of  fraud  and  cor- 
ruption, it  is  final. 

Xow,  as  to  the  defendant  company's  claim  of  vested 
rights.  When  the  consent  of  the  city  was  given  to  the 
defendant  comjiany  to  occupy  its  streets  with  its  poles,  the 
l^slative  grant  contained  in  its  charter  became  com- 
plete. It  lawfully  occupied  the  streets  of  Monongahela 
City  with  its  i)oles  and  wires.  But  all  legislative  grants  to 
corporations,  such  as  the  defendant  company,  simply  to 
occupy  the  streets  of  a  borough  or  city,  are  made  subject 
to  the  police  powers  of  the  municipality,  one  of  which  is 
to  improve,  keep  in  repair  and  maintain  its  streets  for  the 
convenience  of  the  public.  "  Even  though  the  legislative 
grant  is  not  made  expressly  Quhject  to  municipal  control, 
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or  the  assent  of  the  local  authorities,  the  grant  m^ 
taken  subject  to  the  general  control  of  municipal  co 
tions  over  streets."    2  Dillon  Mun.  Corp.  §  680. 

Where  the  Legislature  have  given  a  company,  li] 
defendant,  a  general  grant  to  enter  the  streets  of  i 
still  the  city,  in  the  exercise  of  its  police  powers,  can 
vise  and  control  the  erection  and  maintenance  of  it 
and  wires,  and  may  even  require  a  license  for  mainl 
the  poles  upon  the  streets.  2  Dillon  Mun.  Corj 
PhUa.  w.  W.  U.  Tel.  Co.,  11  Phila.  327;  W.  U.  Te? 
PhUa.,  22  W.  N.  C.  39 ;  Suburban  Light  and  - 
Co.  T.  Boston,  153  Mass.  200;  Lancaster  t.  J 
Electric  Co.,  8  Pa.  C.  C.  Rep.  178. 

In  the  case  reported  in  22  W.  N.  C,  at  page  41,  tl 
says:  "To  say  that  a  corporation  or  individual  ^ 
the  right,  either  as  a  chartered  body  or  as  a  natural 
to  erect  poles  in  the  public  highways  can  do  so  with 
restraint  whatever,  and  without  any  liability  to  h 
exercise  of  that  right  regulated  with  reference  to  th 
of  other  persons  exercised  upon  the  same  highway  c 
rights  of  the  municipality,  appears  to  me  to  be  tl 
tion  of  a  proposition  which  would  practically  take 
trol  of  the  streets  out  of  the  hands  of  the  city  ai 
them  in  the  hands  of  individuals  or  corporations." 

And  to  say  that  because  the  city  had  allowed  or 
the  poles,  when  first  erected,  to  be  placed  on  a 
line,  it  could  never  direct  their  location  changed  in 
improve  a  street  according  to  a  plan  duly  agreed  i 
the  public  convenience,  would  be  to  say  that  wher 
private  corporation  once  placed  its  poles  upon 
under  a  legislative  grant  and  with  the  assent  of  i 
that  that  street  could  never  be  so  improved  as  to  i 
change  of  the  location  of  these  poles.      Such  a 
would  be  subversive  of  municipal  government, 
we  hold  that  whenever  any  local,  private  corporatic 
a  legislative  grant,  enters  upon  the  streets  of  an; 
borough,  it  does  so  under  and  subject  to  the  genei 
powers  of  the  municipality  ;  and  that  when  tho» 
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are  exercised  reasonably  and  not  fraudulently,  corruptly 
and  oppressively  by  the  municipal  corporation  the  private 
corporation  has  no  such  vested  rights,  in  the  occupancy  oi 
the  streets,  as  will  defeat  this  official  municipal  action. 

The  relator  had  a  clear  legal  right  to  improve  Second 
and  Chess  streets  and  to  establish  the  curb  lines  thereof, 
and  it  was  the  duty  of  the  defendant  to  remove  its  poles 
whenever  the  city  officially  found  that  their  removal  was 
necessary  to  properly  complete  the  improvement,  and  so 
notify  it. 

And  the  comi)any  having  refused  to  move  the  i)oles,  and 
the  city  having  no  other  adequate  and  si)ecific  remedy,  it 
is  entitled  to  a  peremptory  writ  of  mandamus. 

And  now,  Nov.  8,  1892,  the  cause  came  on  to  be  further 
heard  and  was  argued  by  counsel,  whereupon,  upon  due 
xnsideration,  it  is  ordered,  adjudged  and  decreed,  that  the 
relator's  demurrer  to  the  defendant's  return  to  the  altema- 
liTe  writ  of  mandamus  herein  before  issued  be  and  the  same 
is  hereby  sustained,  and  that  said  return  is  insufficient ; 
ind  it  is  further  ordered,  adjudged  and  decreed  that  in 
le&nlt  of  a  sufficient  return  a  peremptory  writ  of  mandamus 
tissued. 

—See  note  to  8L  LouU  ▼•  W.  U.  TeL  Co.  (second  decision},  pott^ 
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The  Citizens'  Electric  Light  &  Power  Comp 
Louis  Sands  and  the  City  of  Manistee. 

Michigan  Supreme  Court,  June  1, 1893. 
(05  Mich.  551.) 

Electric  uqht  poles.— Municipal  control.— In junchc 

A  statute  provided  that  electric  light  and  other  electrical  compan 
place  and  maintain  conductors  in  streets  of  cities  *' with  the  a 
the  municipal  authorities  thereof,  under  such  reasonable  regul 
they  may  prescribe."  Pursuant  to  this  statute,  the  complaina: 
its  appliances  in  the  streets  of  a  city,  as  designated  by  the 
Council. 

An  ordinance  then  in  operation  provided  that  electric  light  poles 
under  the  control  of  the  Ck)uncil  so  far  as  to  permit  their  use 
parties  than  those  who  erected  them,  for  lighting  purposes,  \ 
ment  of  a  reasonable  portion  of  the  cost  of  the  poles  and  o; 
them.  Held,  that  permission  under  this  provision  must  be  aoc 
with  such  regulations  and  limitations  as  to  the  manner  of  use 
protect  the  owner  of  the  poles,  and  the  employes  of  both  pa 
the  public ;  and  that  a  resolution  granting  such  permission  wit 
regulations  was  unreasonable  and  void. 

Under  the  statute  first  above  referred  to,  and  others,  held,  tha 
might  contract  for  the  electric  lighting  of  its  streets  and  pub 
with  individuals  as  well  as  with  corporations. 

Case  of  this  series  cited  in  opinion :  State,  Ditm,  TeL  dt  Tel^h, 
V,  JSewark,  vol.  2,  p.  141.  » 

Appeal  by  the  complainant  from  a  decree  oi 
Court,  Manistee  county,  in  chancery,  dismissing  t 
Injunction,  restraining  defendant  from  maintaining 
light  wires  on  complainant's  poles.  Facts  s 
opinion. 

Smurthwaite  &  Higgins^  for  complainant. 

Docel  &  Smithy  for  defendant  Sands, 

Oeo.  L.  HilUker^  for  defendant  city. 
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Long,  J. :  Ck>inplainant  was  incorporated  under  chapter 
127,  How,  Stat.,  entitled  ''  Electric  Light  Companies." 
Section  10  of  that  chapter  provides : 

Every  such  corporation  ahaU  have  power  to  aoquire  and  hold  all  mich 
real  and  personal  property  as  shaU  be  necessary  for  carrying  on  the  busi- 
nes  of  soch  corporation ;  and  shaU  have  fuU  power  to  produce,  generate, 
faniah,  and  sell  such  electricity  and  electrical  light  as  may  be  desired  in 
any  city,  town  or  Tillage  where  such  corporation  carries  on  its  busiDess, 
lor  lighting  public  or  private  buildings,  streets  or  grounds,  and  for  any 
other  purposes ;  and  such  corporation  shaU  have  power  to  lay,  construct* 
and  maintain  conductors  for  conducting  electricity  through  the  streets, 
lands,  and  squares  of  any  such  city,  town,  or  village  with  the  consent  of 
the  municipal  authorities  thereof,  under  such  reasonable  regulations  as 
they  may  prescribe  ;  and  such  corporation  may  make  all  such  contracta 
and  by-laws  as  may  be  deemed  necessary  and  proper  to  carry  into  effect 
the  foregoing  powers. 

Under  this  section  complainant  made  application  Novem- 
ber 25, 1890,  to  the  Common  Council  of  the  city  of  Manistee 
for  permission  to  erect  poles,  wires,  etc.,  in  the  streets  of 
that  city,  and  filed  a  bond  as  required  by  the  city  ordi- 
nance in  relation  thereto.    At  this  time  the  city  ordinance 

provided : 

• 

Sec.  1.  No  person  shall  erect  or  maintain  within  the  limits  of  the  city  of 
Manistee  any  poles,  wires,  or  lamps  for  the  purpose  of  electric  lighting, 
without  first  making  application  therefor  to  the  council  in  writing,  and 
filing  in  the  office  of  the  city  clerk  a  good  and  sufficient  bond,  in  an 
•m^tmt  and  with  sureties  to  be  approved  by  the  council,  conditioned  that 
the  person  wiU  oomply  in  all  respects  with  the  provisions  of  this  ordinance. 
Sec  2.  At  the  time  of  filing  said  bond  such  person  shall  also  file  with  said 
dty  clerk  a  complete  diagram,  showing  precisely  the  number  and  location 
of  aU  poles,  which  diagram  shall  be  approved  by  the  council  before  poles 
can  be  erected.  Sec.  8.  Persons  erecting  poles  under  the  provisions  of  this 
ordinance  shaU  furnish  the  council  a  sworn  statement  of  the  accurate 
cost  of  poles  and  erecting  the  same.  AU  poles  to  be  straight,  and  of  uni- 
form size  and  length  above  ground,  and  to  be  and  remain  under  the  con- 
trol of  the  council  so  far  as  to  i>ermit  their  use  by  other  parties  for  light- 
ing purposes,  upon  payment  of  the  reasonable  portion  of  the  cost  of  poles 
and  potting  up  the  same,  and  by  the  city  free  of  charge,  for  purposes  ol 
inaintj|^Ti*>g  fire  alarm  and  telephone  wires  for  pubUo  use ;  any  and  aU 
poles  to  be  removed  whenever  ordered  by  the  oounciL 
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The  petition  of  the  complainant  was  referred  I 
Common  Council  to  a  committee,  who  reported  tl 
December  11,  1890,  as  follows  : 

Your  committee  to  whom  was  referred  the  petition,  etc.,  beg ) 
report  that  they  have  examined  the  diagram  of  such  company,  f 
the  location  of  poles,  and  recommend  that  such  diagram  be  ai 
except  that  on  streets  where  electric  poles  are  already  erected  t 
tioner  be  required  to  use  said  poles  as  far  as  practicable.  We  also 
mend  that  the  bond  filed  by  such  petitioner  be  approved,  and  tha 
mit  as  above  conditioned  be  granted  the  petitioner  under  the  ordii 
this  day  amended. 

The  amendment  to  the  ordinance  referred  to  pp 
that  wires  were  to  be  no  less  than  20  feet  above  groi 
any  point,  and  the  poles  not  less  than  40  feet  high, 
new  sections  were  also  added,  which  provided  that : 

Sec.  4.  No  person,  corporation,  or  company  erecting  or  mai 
within  the  limits  of  the  said  city  of  Manistee  any  poles,  wires,  or  L 
the  purpose  of  electric  lighting  or  power,  shall  at  any  time  ente 
combination  with  any  other  person,  corporation,  or  company  enj 
the  business  of  supplying  electric  light  or  power  within  the  said  c 
ceming  rates  to  be  charged  for  electric  lighting  or  power  either  tc 
or  to  private  consumers  ;  nor  shall  such  person  or  corporation  m 
consolidation,  transfer,  or  division  of  the  territory,  streets,  or  av* 
the  said  city  with  any  other  person,  corporation,  or  company  enj 
said  business.  Any  violation  of  the  provisions  of  this  section  shal 
forfeiture  on  the  part  of  such  person,  corporation,  or  company  to 
city  of  Manistee  of  aU  privileges  or  franchises  granted  un< 
ordinance. 

The  report  of  the  committee  was  adopted  and  ap 
by  the  council.  Complainant  erected  its  'polea  ace 
to  the  diagram  recommended  by  the  committee ;  8ai( 
being  of  the  height  of  about  forty  feet  above  groui 
also  strung  its  wires  thereon,  and  in  all  respects 
plied  with  the  requirements  of  the  council  under  tl 
visions  of  the  statute  and  ordinances  of  the  city,  ex( 
hereafter  stated. 

It  was  proposed  by  certain  individuals  in  said  < 
organize  an  electric  street  railway  company,  and  pre 
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franchise  from  the  Common  Council  for  that  purpose ;  and, 
IS  alleged  by  complainant,  said  company  intended  to  con- 
struct such  street  railway.  The  complainant  obligated 
itself  to  transfer  to  this  company,  when  organized,  a  one- 
half  interest  in  all  its  x)oles  along  the  line  of  said  street 
railway  company,  or  to  lease  to  it  the  use  of  complainant's 
poles  for  the  purpose  of  stretching  and  extending  the  wires 
necessary  for  the  operation  of  the  street  cars  by  electricity. 
No  company,  howerer,  ever  organized. 

Prior  to  the  organization  and  incorporation  of  the  com- 
plainant, the  defendant,  Louis  Sands,  had  erected  in  the 
city  of  Manistee  an  electric  light  plant  for  furnishing  to 
private  consumers  an  incandescent  light,  and  for  that  pur- 
pose had  erected  i)oles  in  the  streets  of  the  city.  Though 
not  incorporated,  defendant  Sands  was  doing  business 
nnder  the  name  of  Sands  Electric  Light  Company.  The 
complainant  charges  in  its  bill  that  soon  after  its  organiza- 
tion, finding  that  in  many  instances  the  poles  of  defendant 
Sands  were  located  convenient  for  its  use,  it  asked  the 
Common  Council  that  Sands  be  requested  to  file  a  state- 
ment of  the  cost  of  his  poles  as  a  preliminary  step  to  hav- 
ing the  Common  Council  investigate  the  matter,  and,  if 
found  practicable,  and  for  the  public  good,  and  advan- 
tageous to  the  complainant,  and  not  an  unwarranted  inter- 
ference with  the  property  rights  of  defendant  Sands,  to 
make  reasonable  regulations  for  the  use  of  Sands'  poles  by 
the  compbiinant;  but  that  defendant  Sands  refused  to 
comply  with  such  request,  and  gave  notice  that  he  should 
resist  any  attempt  on  the  part  of  the  city  or  complainant  to 
use  any  of  his  poles  by  complainant  or  any  other  person ; 
and  upon  inquiry  of  its  electrician,  complainant  ascertained 
tiiat  the  joint  use  of  any  x)ole  by  two  lighting  companies 
was  impracticable  or  impossible,  and  the  complainant 
thereupon  erected  its  own  poles  in  all  places. 

At  and  prior  to  the  organization  of  the  complainant, 
defendant  Sands  had  entered  into  a  contract  with  the  city 
to  light  the  streets  with  gas.  After  complainant  was 
organized.  Sands  made  a  proposition  to  light  the  streets 
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with  electric  light  for  the  unexpired  portion  of  tl 
lighting  contract.     Complainant  and  Sands  each  en 
bid  for  this  contract,  complainant's  being  much  low 
that  of  Sands ;  but,  under  the  advice  of  the  city  at 
the  contract  was  let  to  Sands,  as  it  was  considered  t 
gas-lighting  contract  was  valid.     Under  the  contra<: 
with  Sands  for  lighting  the  streets  with  electricity  r 
tion  was  made  of  the  poles  of  complainant,  or  of  an 
person,  and  the  city,  by  the  contract,  wiis  in  no  : 
bound  to  supply  poles  to  Sands  for  his  use  under  t 
tract,  and  the  use  was  not  such  as  was  reserved  to  t] 
being  for  neither  fire-alarm  nor  telephone  purposes. 
The  complainant's  poles  were  erected  under  c< 
Before  settlement  was  had  with  the  contractors,  tl 
mon  Council  passed  a  resolution  requiring  the  comj 
to  file  a  statement  of  the  cost  of  its  poles.     The  co 
ant  thereafter  filed  a  writing  explaining  its  inal 
furnish  the  required  information  for  the  reason  tha 
not  yet  made  a  settlement  with  its  contractors,  but 
would  furnish  the  same  within  a  period  of  two  wee 
the  same  time  it  notified  the  Common  Council  tha 
half  interest  in  the  poles  had  been  transferred  to  1 
trie  railway  company,  to  be  used  by  it  when  or 
Within  a  week  thereafter  the  complainant  stated 
of  its  poles  approximately  at  $12.60  each,  and  fi 
statement  with  the  city  clerk.     On  the  same  even 
this  statement  was  filed  a  regular  meeting  of  the  < 
Council   was    held,   and    complainant,    by   its    a 
appeared  before  the  council,  and  stated  orally  th 
why  the  complainant  could  not  f  arnish  a  more  pj 
statement,  and  promised  to  furnish  the  same  withii 
time.     The  council  thereupon,  and  on  the  same 
passed  the  following  resolution : 

Resolved,  that  Louis  Sands  be  granted  permission  to  use  such 
erected  by  the  Citizens'  Electric  Light  &  Power  Company  in  th 
the  city  of  Manistee,  pursuant  to  the  provisions  of  an  ordinal 
city,  approved  November  11,  1886,  and  the  amendments  thereto 
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UOMBU7  in  placing^  the  lights  under  his  contract  of  June  8,  1891 ;  and 
Uathe  paj  such  part  of  the  ooet  of  anj  and  all  such  poles  used  by  him 
bdooging  to  said  company  as  this  council  may  hereafter  determine. 

No  notice  had  been  given  the  complainant  that  snch  reso- 
lution would  be  offered,  bnt  complainant's  attorney,  being 
present  at  that  time,  requested  the  council  to  let  the  matter 
lay  over  for  one  meeting,  until  it  could  be  looked  up,  and, 
if  the  council  had  a  right  to  pass  such  resolution,  notice 
ooold  be  given  to  all  parties  interested,  and  such  rules  and 
regulations  made  by  the  council  as  would  protect  the 
interests  of  all  concerned.  The  resolution  was  passed,  not- 
withstanding this  objection.  The  next  day  the  defendant 
Sands,  with  a  force  of  men,  commenced  putting  up  cross- 
arms  upon  complainant's  poles.  It  is  contended  that  no 
question  was  asked  complainant  as  to  the  manner  in  which 
or  places  where  the  different  wires  could  be  stretched  upon 
its  poles  without  damage  or  loss  to  them.  The  complain- 
ant had  no  opi)ortunity  to  be  heard,  and  had  no  voice  in 
determining  how  its  poles  should  be  used.  No  rule  or 
regulation  v^as  made  by  the  Common  Council  as  to  when 
the  electric  currents  should  be  let  on  or  shut  off  of  the  wires 
used  there  by  the  complainant  or  Sands  ;  and  the  com- 
plainant was  not  consulted  by  Sands  as  to  the  length  of  the 
cross-arms,  or  how  Sands  should  string  his  wires  thereon. 

When  Sands  commenced  putting  up  the  cross-arms  for 
the  purpose  of  stringing  his  wires  the  complainant  filed  its 
bill,  claiming  that,  if  the  Common  Council  had  power  to 
pass  snch  a  resolution,  it  could  only  be  done  after  a  full 
hearing  as  to  the  practicability  of  using  the  poles  by  two 
rival  parties,  and  that  such  power  could  not  be  granted 
Sands  as  was  attempted  by  the  resolution,  unless  done  by 
ordinance,  or  something  having  the  authority  of  law,  pre- 
scribing fully  and  expressly  such  rules  and  regulations  as 
would  fully  protect  the  property  of  the  parties  and  others 
and  the  lives  of  the  employes.  On  the  filing  of  this  bill  an 
injunction  was  issued  against  Sands,  restraining  his  use  of 
the  poles.  The  city,  thereupon,  conceiving  that  it  was 
interested  in  the  subject-matter  of  the  litigation,  procured 
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a  stipulation  from  the  parties,  admitting  the  city  as  « 
defendant  to  the  action.    The  testimony  was  taken  i 
court,  and  upon  the  hearing  complainant's  bill  w 
missed,  without  costs.    Complainant  appeals. 
It  is  contended  by  complainant : 

1.  That  the  resolution  permitting  Mr.  Sands  to 
poles  without  its  consent,  and  without  fixing  the  Ir 
the  use,  or  regulating  the  manner  in  which  each  pai 
string  its  wires  and  turn  on  its  current,  is  unreason 

2.  That  the  Common  Council  of  the  city  had  nc 
to  grant  to  Mr.  Sands  the  right  to  the  use  of  oomph 
poles  for  the  purposes  declared,   for  the  reason 
Individual  could  not  contract  with  the  city  to  ere 
or  string  wires  for  electric  lighting. 

It  is  conceded  that  under  the  charter  the  coui 
the  power  to  pass  the  ordinance  providing  for  the  j 
of  the  poles  ;  but  it  is  contended  that  the  resolutioi 
by  the  council  authorizing  and  empowering  Mr.  S 
use  them  is  too  general  in  its  terms,  and,  not  limit 
fixing  the  manner  or  extent  of  the  use,  it  is  unre; 
and  void.  It  is  contended  that  it  is  universallj 
that  electric  currents  sufficient  for  lighting  purpc 
stantly  endanger  life  and  property,  and  must  be  co 
with  the  greatest  care  ;  that  employes  must  know  ^ 
currents  are  let  on  and  shut  oflf .  It  is  further  cc 
that  the  unreasonableness  of  the  resolution  is  shoi 
the  fact  that  it  does  not  provide  the  number  of 
each  pole,  the  number  of  wires  on  each  arm,  or 
arms  shall  be  used  at  all.  It  does  not  specify  wh 
or  that  any  space  shall  be  left  between  the  wires  a 
flo  that  the  complainant's  employes  may  pass  throu 
wires  above.  It  has  no  provision  against  crossin 
and  no  provision  when  the  currents  shall  be  let  ob 
oflf  to  enable  the  employes  to  handle  the  wires  wh< 
Bary,  and  makes  no  provision  whatever  for  the  g 
the  employes.  It  does  not  specify  what  poles 
used,  or  leave  complainant  any  voice  in  the  premi 
whether  it  has  any  spare  room  upon  any  partici 
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or  poles.     It  does  not  specify  whose  duty  it  shall  be  to 
repair  poles,  or  in  case  of  decay  or  destruction,  erect  new 
ones.     And,   finally,  it  is  contended  that  the  resolution 
simply  sells  absolutely  to  Sands  an  undivided  interes tin  the 
jioles  at  such  price  as  the  council  may  thereafter  fix,  with 
the  absolute  right  to  use  such  as  he  may  need,  just  as  he 
pleases,  and  leaves  the  complainant  helpless  in  his  hands. 
Defendant  Sands  claims  that  there  was  a  committee  of 
the  council  einx>owered  to  act  in  the  matter  after  this  reso- 
latioQ  was  passed,  and  that  such  committee  could  fix  the 
manner  of  the  use.     This  committee  was  known  as  the 
"street  lighting  committee,"  but  nothing  appeared  of  rec- 
ord in  the  proceedings  of  the  Common  Council  empowering 
this  committee  to  act  or  make  any  regulations  for  the  use 
of  the  poles.     It  is  contended,  further,  by  defendant  Sands, 
that  after  the  resolution  was  passed  he  called  upon  the 
president  of  the  complainant  company,  and  was  told  by 
him  to  designate  any  poles  he  wished  to  use  for  public 
lighting,  and  he  could  use  them,  and  that  he  would  be 
charged  in  proportion  to  the  number  of  wires  used  ;  and 
that  acting  under  this,  and  the  direction  of  the  committee, 
he  attenoipted  to  put    up  the  cross-arms,  when  he  was 
stopped  by  the  injunction.    There  is  no  claim,  however,  on 
the  part  of  the  defendant  that  any  arrangement  was  con- 
sommated  with  Mr.  Hart,  president  of  the  company,  as  to 
the  manner  of  the  defendant's  use  of  the  poles,  or  the  man- 
ner of  stringing  the  wires.    The  committee  of  the  council 
who  directed  Sands  to  go  on  with  the  work  and  use  the 
complainant's  poles  do  not  pretend  that  any  regulations 
were  adopted  or  the  manner  of  their  use  fixed  by  the  com- 
mittee, or  how  many  wires  were  to  be  placed  on  the  poles, 
or  where  located. 

There  can  be  no  doubt  that  under  the  charter  provisions 
the  Common  Council  had  the  power  to  pass  the  ordi- 
nance above  set  out,  and  to  grant  the  franchise  to  the 
complainant,  with  the  resolutions  therein  contained. 
After  this  was  done,  however,  and  the  complainant  had 

VOL.  IV— 6. 
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erected  the  poles  the  council  could  not,  by  tl 
lution,   do  what   was  attempted  to  be  done  hen 
out  first  fixing  in  a  definite  way  the  use  whicli 
attempted  to  confer  upon  defendant  Sands.    Th 
to  make  such  reasonable  regulations  for  the  xm 
poles  is  lodged  by  the  statute  in  the  council,  and  c 
delegated  to  a  committee.     Chilson  v.  Wilson,  38  M 
Vincent  v.  Board  of  SupervisorSy  52  id.  340.    Th 
age  of  the  statute  is  that  "such   corporation  si 
power  to  lay,  construct,  and  maintain  conductors 
ducting  electricity  through  the  streets,"  etc.,    " 
consent  of  the  municipal  authorities  thereof,  un 
reasonable    regulations    as    they  may  prescribe, 
language  means  that  the  municipality  itself  shall : 
regulations,   and  such  regulations    shall    be   re 
The  municipality  acts  through  the  Common  Council 
for  that  body  to  make  the  regulations.    No  regulat 
ever  made  by  it  in  this  matter,  and  whatever  re 
were  attempted  to  be  made  were  ordered  by  the  a 
An  ordinance  or  regulation,  to  be  void  for  unredsor 
must  be  plainly  and  clearly  unreasonable.     Whfti 
11   Ohio  St.  550 ;  Ifeier  v.  Hallway  Co.,  12  Mo. 
It  is  apparent  from  what  has  been  stated,  how 
the  regulations  claimed  to  have  been  made  by 
mittee  for  the  use  of  complainant's  poles  by  Si 
unreasonable,    and  the  complainant    cannot  be 
their  terms.     By  the  power  given  to  Sands  unde: 
became  possessed  of  absolute  dominion  over  th( 
the  utter  exclusion  of  the  complainant,  and  in  e 
regard  of  its  rights. 

The  court  below,  we  think,  was  in  error  in  c 
complainant's  bill  and  dissolving  the  injuncti 
injunction  should  have  been  continued  until  th 
its  council,  had  fully  investigated  the  matter, 
such  regulations  for  the  use  of  the  poles  by  Sa] 
circumstances  of  the  case  demanded.  The  city  hs 
this  fi-anchise  to  the  complainant,  and  the  cor 
acting  under  the  powers  conferred,  had  exper 
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soma  of  money  in  erecting  poles  and  stringing  its  wires. 
He  power  granted  to  Sands  by  the  committee  in  effect 
tiansfeiTed  tlie  property  rights  of  complainant  in  the  poles 
to  Sands,  and  left  the  complainant  at  his  mercy.  The 
Common  Council  also  owed  a  duty  to  the  employes  of 
both  complainant  and  Sands  to  make  such  regulations  for 
the  joint  use  of  the  poles  that  the  lives  of  such  persons 
should  not  be  endangered.  Public  policy  requires  this. 
Electricity  is  a  dangerous  current,  unless  confined  in  pro- 
per channels  ;  [and  the  lives  of  employes  are  not  safe 
unless  they  are  advised  what  are  live  and  what  are  dead 
wires  at  all  times.  If  two  opposing  companies  can  with 
safety  use  the  same  poles,  then  such  regulations  must  be 
made  that  lives  and  property  shall  not  be  endangered  ;  if 
regalations  cannot  be  made,  so  that  lives  and  property  can 
be  protected  by  the  use  of  the  same  poles  by  opposing  com- 
panies, then  any  provision  for  such  joint  use  would  be  most 
unreasonable.  We  are  not  able  to  say  from  this  record 
that  a  joint  use  cannot  be  made  of  the  poles  by  Sands 
and  the  complainant.  If  such  joint  use  appeared  con- 
clusively to  us  to  be  dangerous,  we  should  unhesitat- 
ingly set  aside  the  ordinances  and  resolution  granting  to 
Ssuids  any  nse  of  complainant's  poles.  We  are  not,  how- 
ever, satisfied  upon  that  point,  and  shall  in  the  present 
case  only  decide  the  resolution  unreasonable,  as  not  pro- 
viding proper  regulations  for  a  joint  use. 

The  second  i)oint  raised  by  complainant's  solicitors  is  not 
well  taken.  It  is  apparent  that  under  the  charter  of  Man- 
istee the  Common  Council  may  permit  parties  the  use  of 
the  streets  for  gas  or  water  pipes,  or  for  the  purpose  of 
erecting  and  maintaining  poles  for  the  purpose  of  telegraph 
and  telephone  service  or  electric  lighting.  Sectum  1,  sabd. 
34,  chap.  11,  of  the  charter*  provides: 

The  council  shaU  have  authority  to  enact  aU  ordinances  and  to  make  aU 
loch  regalations  consistent  with  the  laws  and  Constitution  of  the  State  as 
they  may  deem  necessary  for  the  safety,  order  and  good  government  of  the 
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city  and  the  general  welfare  of  the  inhabitants  thereof ;  but  no 
rights,  privileges,  or  permits  shall  be  granted  by  the  council  to  a 
or  persons,  or  to  any  corporation,  for  any  purpose  whatever. 

Chapter  22,  §  1,  gives  the  council  control  of  al 
highways,  bridges,   streets,    avenues,   alleys,  anc 
grounds  within  the  city,  and  provides  that  it  sha 
the  same  to  be  kept  in  repair,  and  free  from  nuisai 
tion  13  of  said  chapter  gives  the  city  the  right  to  . 
streets  and  public  places  and  regulate  the  setting  < 
and  lamp-posts  therein,  and  protect  the  same.    ! 
of  chapter  20  confers  authority  upon  the  council  t< 
establish,  improve,  and  light  the  public  grounds  a 
within  the  city ;  and  section  16,  chap.  22,  gives  th 
control  over  the  placing  of  telegraph  and  other  pc 
over  the  streets. 

It  is  contended,  however,  that  the  act  under  v 
complainant  is  organized  limits  the  right  of  the  c 
permit  electric  light  poles  to  be  placed  upon  ai 
public  streets  to  the  use  of  a  corporation  to  be  i 
under  that  statute.     Section  10  of  the  act  has  bee 
above.     It  provides    that  such  corporation   ''si 
power  to  lay,  construct,  and  maintain  conductors 
ducting  electricity  throughout  the  streets,"  etc., 
consent  of  the  municipal  authorities  thereof.^^ 
not  intended  by  the  Legislature  to  limit  the  rif 
municipal  authorities  to  grant  the  privilege  to 
than  such  a  corporation.     The  Legislature  has  \ 
the  formation   of  such  corporations,   and  emp 
municipal  authorities  to  deal  with  them  ;  but  i 
intended  to  compel  the  municipal  authorities  to 
such  corporations  against  their  will.     It  is  tru 
highways  of  the  State,  including  streets  in  cities, 
the  paramount  control  of  the  Legislature,  and  all 
control  over  them  is  derived  from  it.     2  Dill.  Mi 
680.    The  Legislature  has  the  exclusive  right  to  sa 
any  rights  in  the  said  streets  shall  be  grante< 
municipality  can  only  grant  such  rights  under  1 
conferred  upon  it  by  the  legislative  departme 
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gD7ernment.  The  cases  cited  by  counsel  for  complainant 
go  to  the  extent  that,  in  the  absence  of  power  granted  by 
the  Legislature  to  a  municipality,  such  municipality  can- 
not confer  iix>on  either  an  individual  or  a  corporation  powei 
to  use  the  same.  Telegraph  Co.  v.  Newark,  49  N.  J. 
law,  344  (8  Atl.  Rep.  128). 

It  is  said  that  great  evils  would  result  if  these  privileges 
were  granted  individuals,  instead  of  corporations  organized 
for  such  purposes.  This  is  a  matter  of  legislative  concern, 
ind  not  a  question  for  the  courts.  But  we  do  not  see  how 
inch  evils  can  result  if  such  privileges  are  permitted  to 
individuals.  It  is  the  concern  of  the  municipality  to  light 
its  streets  by  the  cheapest  and  best  attainable  means,  and 
the  municipal  authorities  must  have  some  discretion  in  de- 
tennining  the  merits  and  reliability  of  the  various  methods 
of  reaching  that  result.  City  of  Detroit  v.  Circuit  Jvdgty 
79  Mich.  384. 

The  i)ower  granted  the  city  of  Manistee,  by  its  charter, 
orer  the  streets  for  lighting  purposes  and  the  erection  of 
poles,  carries  with  it  the  right  to  make  contracts  for  such 
purposes  with  individuals  as  well  as  with  corporations 
organized  for  such  purposes. 

For  the  reasons  pointed  out,  however,  the  decree  of  the 
court  below  must  be  reversed,  and  decree  entered  here  in 
hvorof  complainant,  restraining  defendant  Sands  from 
using  its  i>oles  until  the  city,  by  its  council,  shall,  after 
notice  to  the  parties  interested,  adopt  suitable  rules  and 
regulations  for  such  joint  use.  The  complainant  will  re- 
cover against  defendant  Sands  the  costs  of  both  courts. 

The  other  Justices  concurred. 


Boxi,_See  note  to  HU  LouU  v.  W.  U.  TeU  Co.  (second  decision),  pof^. 
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Attorney-General,  ex  rel.  Board  of  Gas  &  1 
Light  Commissioners  v.  Walworth  Electb: 
&  Power  Company. 

Supreme  Judicial  Court  of  Ma$saehu9ett»,  June  f^,  M 

(157  Mass.  86.) 
Elbctrio  light  wires.— Municipal  control.— Injunc 

A  statute  forbidding  the  erection  of  electric  light  wires  in  strec 
consent  of  municipal  authorities  cannot  be  evaded  (1)  by  the  i 
laid  without  license  by  a  predecessor ;  or  (2)  by  having  the 
own  the  wires  where  they  cross  streets ;  or  (3)  by  having  the 
put  up  the  entire  wires. 

Application  for  injunction  to  restrain  the  use  c 
wires  for  electric  lighting  purposes. 
Facts  stated  in  opinion. 

C,  A.  Snow  and  B.  W.  Burdett^  for  the  plaintii 

E.  a.  CJtampUn^  for  the  defendant. 

Holmes,  J.:  This  is  an  Information  Dy  the  - 
General,  under  the  Sts.  of  1887,  ch.  882,  and  188f 
§  13,  to  restrain  the  defendant  from  maintaining 
certain  wires  over  which  the  defendant  furnished  i 
for  lighting.  The  defendant  was  incorporated 
passage  of  the  St.  of  1887,  ch.  382.     By  §  8  of  tha 

In  any  city  or  town  in  which  a  company  is  engaged  in  ^ 
manufacture  and  sale  of  electric  light,  no  other  company  shaU 
wires  over  or  imder  tlie  streets,  lanes  and  highways  of  such  c 
for  the  purpose  of  carrying  on  its  business,  without  the  coi 
mayor  and  aldermen,  etc. 

There  were  companies  in  Boston  engaged  In  ' 
facture  and  sale  of  electric  light  at  the  date  of  th 
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the  defendant  has  not  obtained  the  consent  required  by  it. 
The  wires  in  question  are  of  three  classes :  first,  two  wires 
in  a  tunnel  under  Hawley  street,  laid  without  license  by 
I  predecessor  of  the  defendant,  and  now  belonging  to  the 
defendant ;  secondly,  wires  put  up  by  the  defendant,  and 
itill  belonging  to  the  defendant,  throughout  their  entire 
length,  except  where  they  cross  the  streets,  the  portions 
which  cross  the  streets  having  been  sold  by  the  defendant 
to  its  customers,  or  put  up  by  the  defendant  for  its  cus- 
tomers in  some  instances,  in  others  having  been  put  up  by 
the  customers,  these  devices  being  intended  by  the  parties 
to  evade  the  statute ;  thirdly,  wires  put  up  by  customers, 
and  belonging  to  them,  the  intent  presumably  being  again 
to  evade  the  statute.  The  question  is  whether  these  wires 
f&ll  within  the  statute. 

The  Legislature  may  think  that  a  busmess  like  that  of 
transmittiog  electricity  through  the  streets  of  a  city  neces- 
sarily must  be  transacted  by  a  regulated  monopoly,  and 
that  a  free  competition  between  as  many  companies  and 
persons  as  may  be  minded  to  put  up  wires  in  the  streets, 
and  to  try  their  luck,  is  impracticable.     Without  wasting 
time  upon  useless  generalities  about  the  construction  of 
statutes,  it  is  enough  to  say  that  the  statute  before  us  had 
that  consideration  in  view,  and  must  be  construed  accord- 
iogly.     We  agree  that  we  cannot  supply  a  casus  omissus. 
But  the  fair  scope  and  meaning  of  the  words  used,  and  the 
number  of  cases  included,  will  vary  more  or  less  according 
to  the  purpose  of  the  act.    To  take  an  example  a  little 
different  from  these  examples  before  us,  we  think  it  plain 
that,  if  somebody  else  put  up  a  wire,  and  then  the  com- 
pany bought  it,  and  used  it  for  the  business  of  furnishing 
and  selling  electric  light,  the  case  would  be  within  the 
meaning  of  the  words  used,  although  the  company  did  not 
erect  the  wire  in  a  literal  sense,  or  cause  it  to  be  erected. 
In  other  words,  the  reason  why  the  statute  forbids  laying 
or  erecting  wires  is  to  prevent  wires  being  maintained  in 
the  streets.      If  they  vanished  as  sooft  as  erected,   the 
Legislature  never  would  have  prohibited  the  mere  act  of 
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putting  them  there.  But  when  the  Legislature 
erecting  wires  for  the  express  purpose  of  preventii 
being  maintained,  it  impliedly  forbids  their  bein/ 
tained.  We  are  of  opinion  that  the  case  is  not  ( 
by  the  wires  having  been  laid  by  a  predecessor  ^ 
not  within  the  prohibition  of  the  statute,  if  that 
fact  as  to  the  wires  in  Hawley  street. 

We  are  of  opinion  that  similar  reasoning  appli 
greater  force  to  the  use  of  the  second  class  of  y 
the  defendant.  It  seems  to  us  quite  out  of  the  ( 
to  say  that  a  company  may  escai)e  the  prohibitio 
statute  by  turning  over  to  a  customer  so  much  of  ei 
as  crosses  street,  and  then  continuing  to  use  tl 
If  it  is  forbidden  to  erect,  it  is  forbidden  to  use  wir 
it  has  erected.  And  it  is  within  the  words  of  th 
well  when  it  erects  a  wire  technically,  as  a  serva 
customer,  with  intent  to  use  the  wire  for  the  pui 
its  business,  but  to  evade  the  act,  as  when  it  erects 
own  behalf.  We  agree  that  we  cannot  order  wL 
taken  down,  the  owners  of  which  are  not  before 
we  can  order  the  defendant  not  to  use  them. 

With  much  more  hesitation  we  have  come  to  ' 
conclusion  about  the  wires  put  up  by  customers, 
of  them  by  the  company  for  the  purposes  of  its  bi 
permitted,  the  statute  is  made  nugatory  by  an  easj 
It  was  suggested  that  in  some  of  these  cases  the 
did  not  sell  electric  light,  because  it  did  not  own  t 
at  the  customer's  end  by  which  the  electricity : 
took  the  form  of  light, —  that  the  company  < 
electricity  We  think  it  quite  clear  that  the  Lt 
took  no  such  nice  distinctions,  and  that  a  win 
prohibited  when  used  to  furnish  electric  light  is  j 
equally  when  used  to  furnish  electricity  for  the  j 
conversion  into  light  at  the  end  of  the  wire. 

Injunction  accor 


Note. — See  note  to  St,  Louis  v.  W.  U,  Tel,  Co,  (second  decu 
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Kershfield   et  AL.,    Appellants,  v.  Rocky  Mountain 
Bell  Telephone  Company,  Respondent. 

Montana  Supreme  Court,  May  f ,  189g, 
(12  Mont.  102.) 

rDXPHONK  POLBS  IN  STREETS. —  MUNICIPAL  CONTROL. —  ABUTTINO  OWNERS. 

Fhe  use  of  streets  for  telephone  purposes,  in  a  reasonable  manner  and  to  a 
msonable  extent,  is  just  and  proper,  when  sanctioned  by  the  publio 
through  its  duly  authorized  municipal  agents. 

P6w«r  conferred  by  charter  upon  the  Common  Council  of  a  city,  to  license, 
tiz  and  regulate  telephone  companies,  carries  with  it  power  to  grant 
permiasion  to  maintain  the  requisite  appliances  in  streets. 

in  abutting  owner,  not  owning  the  fee  of  the  street,  and  suffering  or  being 
threatened  with  no  inconvenience  peculiar,  unnecessary,  or  greater  than 
that  caused  to  others  by  erection  of  similar  poles,  held  not  entitled  to 
injunction  restraining  the  erection  of  telephone  poles  pursuant  to  munic- 
ipal authority. 

Cues  of  this  series  cited  in  opinion :  Julia  Building  Ase^n,  v.  Bell  Teleph, 
Co.,  voL  1,  p.  801 ;  Pierce  v.  Drew,  voL  1,  p.  571 ;  Irvin  v.  Ot.  So,  Teleph, 
Cb.,  vol.  1,  p.  709 ;  Taggart  v.  Newport  St.  By,  Co,,  vol.  8,  p.  806. 

Appeal  from  judgment  of  District  Court,  Lewis  and 
Clarke  county.    Facts  stated  in  opinion. 

McCanneU  &  Clayherg^  for  appellants. 

H.  O.  Jfclntirey  for  respondent. 

Harwood,  J. :  Appellants  brought  this  action  **  on  theii 
own  behalf,  and  on  behalf  of  others  similarly  situated,"  to 
obtain  an  injunction  permanently  restraining  respondent 
from  erecting  a  certain  telephone  pole  at  the  place  herein- 
after described,  in  the  city  of  Helena. 

Respondent  demurred  to  the  complaint  on  the  ground 
that  the  plaintiffs  failed  to  allege  therein  facts  sufficient  tc 


74 AMERICAN  ELECTRICAL  CASES.       [ 

Hershfield  et  aL  ▼.  Telephone  Co. 

constitute  a  cause  of  action,  which  demurrer  was, 
hearing  and  consideration,  sustained,  and  the  teni] 
injunction  dissolved.  Plaintiffs  elected  to  rest  upon 
complaint  without  amendment,  and  judgment  was 
fore  entered  in  favor  of  defendant,  from  which  pla 
appeal,  assigning  error  in  sustaining  said  demurrei 
contend  that  sufficient  facts  are  alleged  to  consti 
cause  of  action. 

The  facts  sufficient  for  the  discussion  of  the  point 
sidered  on  this  appeal,  as  found  in  the  complaii 
alleged  substantially  as  follows :  That  defendant  is 
poration  organized  and  existing  under  the  laws 
Territory  of  Utah,  and  is  doing  business  in  the  i 
Helena,  county  of  Lewis  and  Clarke,  and  elsewhere 
State;  that  said  city,  by  ordinance  No.   187,  a  a 
which  is  annexed  to  plaintiffs'  complaint  as  a  part  t 
granted  to  defendant  for  the  term  of  twenty  years  tl 
to  erect  and  maintain  poles  and  wires,  with  the  an 
braces  necessary  thereto,  over  and  above  the  stree* 
nues,  alleys  and  public  grounds  of  said  city,  neceg 
establish  and  operate  a  telephone  service  therein 
under  the  privilege  granted  by  said  ordinance,  resj 
has,  by  means  of  poles  and  wires,  established,  and 
ating  a  telephone  service  in  said  city.     Said  ordiuj 
addition  to  said  grant,  provides  that 

All  of  the  riglits  hereby  granted  to  be  subject  to  such  terms  a 
tions  as  the  city  council  of  the  said  city  may  from  time  to  time 
and  expressly  reserving  the  riglit  to  require  the  said  company  to 
wires  under  ground  if  the  city  shall  at  any  time  require :  Prov\ 
said  company  shall  at  all  times,  when  so  requested  by  the  city  ai 
permit  their  poles  and  fixtures  to  be  used  for  the  purpose  of  pL 
maintaining  thereon  any  wires  which  may  be  necessary  for  the  ] 
fire  departments  of  said  city. 

Plaintiffs  further  allege  that  they  are  the  owne] 
7,  in  block  numbered  30,  in  the  original  town  sit 
said  city  of  Helena,  being  about  35  feet  front  ( 
street,  and  117  feet  deep,  bounded  on  the  east 
street,  and  on  the  south  by  Edwards  street,  upo 
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lot  apx>ellaiit8  have  erected  a  large  four-story  building, 
fronting  on  said  Main  and  Edwards  streets,  which  building 
iB  used  as  a  business  block  for  the  purpose  of  banking  and 
offices. 

That,  prior  to  the  entry  of  said  town  site  of  the  city  of 
Helena,  the  predecessors  of  plaintiffs  in  interest  in  said 
premises  were  inhabitants  of  said  city,  and  occupied  and 
possessed  said  premises  as  the  owners  thereof,  against  all 
others  except  the  United  States  of  America ;  that  as  such 
occupants,  possessors  and  owners  they  established  and  laid 
out  in  front  of  said  premises  a  street  designated  as  '^Main 
street,"  also  another  designated  as  "Edwards  street,"  for 
the  ordinary  use  and  purpose  of  streets  and  highways; 
that  while  the  said  premises  were  so  occupied  and  pos- 
lessed  by  the  predecessors  in  interest  of  the  plaintiffs,  and 
while  said  streets  were  so  laid  out,  established  and  used,  the 
probate  judge,  acting  as  county  judge  of  the  county  of 
Lewis  and  Clarke,  as  by  law  provided,  did  in  the  year 
1869  enter  and  acquire  title  to  the  said  land  in  question, 
MDong  other  lands,  from  the  government  of  the  United 
States,  as  the  town  site  of  said  city  of  Helena,  in  trust,  for 
the  use  of  the  inhabitants  of  said  city ;  "that  thereafter 
the  said  probate  judge,  in  discharge  of  his  trust  in  that 
behalf,  conveyed  the  premises  hereinbefore  described  to  the 
predecessors  in  interest  of  these  plaintiffs,  describing  the 
same  as  bounded  by  said  Main  and  Edwards  streets,  who 
in  like  manner  conveyed  the  same  to  plaintiffs  and  theii 
grantors  ;  by  reason  whereof  these  plaintiffs  became  and 
are  the  owners  of  the  fee  in  said  premises,  and  to  the  cen- 
ter of  said  Main  and  Edwards  streets,  subject  to  the  ordi- 
nary  use  and  purpose  thereof  as  streets  and  highways  ;' ' 
that  since  the  entry  of  said  town  site  for  the  use  of  the 
inhabitants  of  said  city,  *'and  while  the  predecessors  in 
interest  of  these  ^plaintiffs  were  so  the  owners,  seized  and 
possessed  of  the  premises  aforesaid,  they  cut  off  from  their 
said  lot  ten  feet  in  front  thereof  and  adjacent  to  said  Main 
Btreet,  for  the  sole  purpose  of  allowing  the  same  to  be  used 
as  a  street  and  highway,  for  the  purposes  of  travel,  and  for 
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the  convenience  and  benefit  of  their  said  property,  ai 
to  the  injury  and  detriment  thereof;"  that  the  san 
ever  since  been  solely  and  exclusively  used  for  sucl 
pose  up  to  the  time  of  the  attempted  erection  of  the 
wires,  and  branches  by  the  said  defendant,  under  th 
tended  rights  secured  to  it  by  -the  franchise  herein 
set  forth ;  that  under  such  pretended  authority  gran 
said  ordinance,  defendant  has  commenced  the  diggii 
hole  for  the  planting  of  a  pole  in  the  edge  of  the 
walk  immediately  in  front  of  plaintiflFs'  premises 
said,  upon  said  Main  street,  and  within  said  ten  f< 
off  by  appellants  from  their  said  lot  for  street  pu: 
as  aforesaid  ;  that  respondent  instituted  no  condenc 
proceedings  under  the  laws   of  eminent  domain  < 
State,  whereby  to  obtain  the  right  to  use  said  land  : 
purpose  of  erecting  said  pole  thereon  ;  that  said 
respondent  upon  said  land  are  in  violation  of  the  ri 
appellants  as  the  owners  in  fee  thereof ;  that  the  he 
said  pole  is  forty-five  feet,  and  arms  and  braces  ar< 
attached  to  it,  and  a  large  number  of  wires  are  to  be 
thereon,  over  and  above  said  street,  and  immedis 
front  of  said  building  of  appellants,  and  within  t 
thereof ;  that  the  erection  of  said  pole  and  arms  an 
would  be  an  injury  to  the  freehold  of  appellants 
for  a  period  of  two  years  last  past,  defendant  hai 
tained  a  pole  on  the  other  side  of  Edwards  street,  o 
the  point  where  the  one  in  question  is  to  be  placed 
defendant  proposes  now  to  discontinue ;  "that,  as  p] 
are  informed  and  believe,  said  pole  (as  formerly  pi 
at  a  proper  and  convenient  place  for  said  company, 
sufficient  to  carry  and  maintain  all  necessary  wires 
company  ;"  that  there  is  no  necessity  for  changing 
of  said  pole  as  proposed,  but  that  all  business  of  de 
can  be  as  conveniently  conducted  with  said  pole 
former  place . 

There  are  no  allegations  in  the  complaint  showi 
in  the  proposed  planting  of  said  pole  at  the  pi 
scribed  respondent  had  located  the  same  contrary 
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pennission  obtained  from  the  city  authorities ;  nor  that  by 

the  arrangement  of  the  poles  set  up  by  respondent  under 

snch  permission   there  has  been    discrimination    against 

appellants  by  way  of  locating  the  pole  in  question  in  such  a 

position  as  to  work  an  unnecessary  disadvantage  or  incon- 

Tenienoe  to  the  use  of  plaintiffs'  property ;  nor  that  the 

same  might  be  located  in  a  different  position  in  front  of 

thdr  lot,  with  less  inconvenience  to  them  in  the  use  of  their 

property  and  to  the  public,  and  at  the  same  time  answer 

all  necessary  purposes  of  defendant  in  establishing  and 

operating  said  telephone  service.     In  short,  there  are  no 

facts  all^^  showing  a  i)eculiar  or  unnecessary  or  greater 

inconvenience  to  plaintiffs  or  their  property  by  the  erection 

of  said  pole  at  the  place  proposed  than  results  to  others  in 

like  situation  as  to  poles  planted  on  said  street. 

There  is  no  doubt,  considering  the  nature  of  the  matter 
under  discussion,   that  a  system  of  poles  could    be  so 
arranged  along  the  streets  as  to  answer  the  necessity  of 
respondent's  business,  and  avoid  placing  one  in  the  street 
in  front  of  plaintiffs'  lot,  by  placing  the  necessary  poles  in 
front  of  other  lots.    The  allegations  of  the  complaint  bring 
to  the  court  the  general  proposition  as  to  whether  defend- 
ant may,  under  the  authority  granted  by  said  city,  erect 
the  necessary  appliances  for  a  telephone  service  in  the 
streets  along  the  front  of  plaintiffs'  lot,  without  any  peculiar, 
nnnecessary,  or  greater  inconvenience  to  plaintiffs  at  that 
place  than  to  others  in  front  of  whose  lot  a  pole  is  erected. 
Appellants  contend  that  they  have  alleged  facts  showing 
that  ^ey  own  the  freehold  estate  not  only  in  their  said  lot, 
bat  also  to  the  center  of  the  said  streets  adjoining ;  but, 
apparently  conceding  that  they  can  recede  somewhat  from 
this  proi)08ition,  they  contend  that,  if  that  is  not  sustained, 
they  stUl  have  shown  that  they  own  the  fee  in  that  portion 
of  the  street  where  said  pole  is  about  to  be  erected,  namely, 
within  ten  feet  of  the  front  of  their  said  lot  on  Main  street. 
Mach  emphasis  is  laid  upon  this    point  by  appellants' 
coanseL     Inasmuch  as  this  is  an  action  to  prevent  the 
erection  of  said  pole  under  the  authority  granted  by  the 


TO AMERICAN  ELECTRICAL  CASES. 

Henhfiekl  et  aL  v.  Telephone  CSo. 


city,  it  is  no  doabt  important  to  consider  whether  ] 
own  the  fee  in  the  street  at  that  point,  although,  li 
by  abutting  lot  owners  to  recover  damages  alleged 
resulted  from  the  erection  of  such  poles,  or  street  i 
or  other  erections  in  the  street,  it  has  been  question 
more  recent  cases  whether  the  fact  that  the  lot  om 
owns  the  fee  in  the  street  is  of  so  great  importanc 
merly  supposed.  2  Dillon  on  Municipal  Corporati 
ed.),  §§  667, 668,  698, 706,  and  cases  cited.  We  thi 
appellants'  counsel,  that  in  a  case  like  this,  howeve 
the  object  is  to  prevent  the  erection  of  said  pole, 
condemnation  proceedings  under  the  law  of  eminent 
the  ownership  of  the  fee  in  the  street  is  a  material  g 
and  we  will  therefore  examine  the  complaint  to  see 
the  facts  alleged  are  sufficient  to  show  that  plaini 
the  fee  in  the  land  at  the  place  where  said  pole  is  f 
be  erected. 

[The  matter  here  omitted  consists  of  a  discussioi 
question  above  proposed.  The  court  conclude  thai 
are  no  allegations  of  plaintiffs'  complaint  wherel 
shown  that  they  or  their  predecessors  in  inten 
acquired  the  title  in  fee  to  any  part  of  the  land  c 
by  Main  street  at  the  place  in  question."] 

Under  this  state  of  facts  we  are  or  opinion  tha 
municipal  authorities  of  the  city  of  Helena  had  j 
authorize  the  establishment  of  a  telephone  service 
use  and  convenience  of  the  inhabitants  thereof,  am 
proper  to  use  the  streets  for  that  purpose  to  the  e 
placing  necessary  poles  and  wires  therein,  the  plain 
owning  the  fee  in  the  street,  would  not  be  in  a  poi 
prevent  such  use  on  the  ground  that  it  was  imp 
additional  sei-vitude  upon  an  easement  granted  b 
for  it  does  not  appear  from  the  allegations  of  the  c< 
that  they,  or  their  predecessors  in  interest,  ever 
the  fee  in  the  land  occupied  by  the  street.      1  Hig 
junctions,  §  637  ;    Lewis'  Eminent  Domain,  §  172 ; 
Eminent  Domain,  §  14.     It  cannot  be  successful 
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that  the  telephone  is  an  appliance  of  great  public 
utility  to  the  inhabitants  of  towns  and  cities,  and  its  use 
can  be  extended  far  beyond  the  limits  of  nrban  settlements. 
The  use  of  this  means  of  communication,  as  well  as  the  tel- 
egraph, was  considered  of  so  much  importance  to  the  people, 
it  was  provided  in  the  Constituticn  that 

Any  aaodatioii  or  corpoTation,  or  the  lessees  or  managers  thereof,  orga- 
nized for  the  purpose,  or  any  individual,  shall  have  the  right  to  construct 
or  mMwt-^in  lines  of  telegraph  or  telephone  within  this  State,  and  connect 
the  same  with  other  lines ;  and  the  legislative  assembly  shall,  by  general 
law  of  unifonn  operation,  provide  reasonable  regulations  to  give  f uU  effect 
to  this  section.    Ait.  15,  §  14. 

Is  it  germane  to  the  proper  use  of  streets  to  allow  such 
poles  to  be  set  in  and  wires  strung  jver  them  as  are  neces- 
sary to  set  in  operation  this  service  ?  Upon  this  question 
Mr.  Justice  Kobton,  si>eaking  for  the  majority  of  the  court, 
in  the  case  of  Julia  Bldg.  Assoc,  w.  Bell  TeL  Co.,  88  Mo. 
269  (57  Am.  Rep.  398),  reasoned  as  follows  :  •'  If  it  be  true, 
as  laid  down  by  the  authorities  herein  cited,  that  when  the 
public  acquires  the  right  to  a  street,  either  by  dedication, 
grant,  or  condemnation,  the  municipality  has  the  power  to 
appropriate  it,  not  only  to  such  uses  as  are  common  and  in 
Togue  at  the  time  of  its  acquisition,  but  also  to  such  new 
nses  ss  advanced  civilization  may  suggest  as  conducive  to 
the  public  good,  the  conclusion  is  inevitable  that  the  use  of 
Sixth  street  in  the  manner  and  for  the  purposes  proposed 
is  aUowable,  for  it  cannot  with  any  show  of  reason  be  denied 
that  the  means  these  appliances  would  afford  for  the 
instantaneous  transmission  of  communications  for  the 
transaction  of  business,  without  resorting  to  the  slower  and 
oommoa  methods  of  bearing  them,  would  be  conducive  to 
the  public  good,  and  make  the  street  by  these  means  serve 
one  of  the  chief  purposes  for  which  it  was  dedicated." 

As  to  the  effect  of  the  telephone  in  relieving  the  street  ol 
acme  portion  of  the  throng  which  would  otherwise  pass 
over  it,  the  same  judge  observes  as  follows  :  "  These  streets 
are  required  by  the  public  to  promote  trade  and  f acilitat€ 


80  AMERICAN  ELECTRICAL  CASES. 


Hershfield  et  aL  t.  Telephone  Go. 


communications  in  the  daily  transactions  of  bnsii] 
tween  the  citizens  of  one  part  of  the  city  with  t 
another,  as  well  as  to  accommodate  the  public  at  1 
these  respects.  If  a  citizen  living  and  doing  busi] 
one  end  of  Sixth  street  wishes  to  communicat 
a  citizen  living  and  doing  business  on  the  oth< 
or  at  any  intermediate  point,  he  is  entitled  to 
street,  either  on  foot,  on  horseback,  or  in  a  c 
or  other  vehicle,  in  bearing  his  message.  The  « 
ants  in  this  case  propose  to  use  the  street  by  mak 
telephone  poles  and  wires  the  messenger  to  bear  sn< 
munications  instantaneously,  and  with  more  disi)at< 
any  of  the  above  methods,  or  any  other  known  me' 
bearing  oral  communications.  Not  only  would  sue 
munication  be  borne  with  more  dispatch,  but,  to  thi 
of  the  number  of  communications  daily  transmittec 
the  street  would  be  relieved  of  that  number  of  t 
horses,  or  carriages." 

In  this  view  (and  it  seems  to  be  very  practical) 
phone  pole  would  in  fact  facilitate  passage  upon  th 
for  it  would  constantly  keep  out  of  it  a  hundred 
haps  a  thousand  fold  more  of  incumbrance  than  i 
in,  by  enabling  persons  to  communicate  without  ph 
passing  through  the  street  to  meet  one  another. 

We  think  that  to  use  the  street  in  a  reasonable 
and  to  a  reasonable  extent,  for  this  purpose,  is  j 
proper,  and  is  within  the  uses  to  which  the  street  i 
fully  be  put,  when  such  use  is  sanctioned  by  th 
through  its  duly-authorized  municipal  agents.  Mc 
V.  District  of  Columbia,  4  Mackey  396  (64  Am.  Re 
Pierce  T.  I>rew,  136  Mass.  76;  Irwin  t.  Great  Si 
TeL  Co.,  37  La.  An.  63 ;  Taggart  T.  Newport  8U . 
16  R.  I.  668  ;  People  v.  Kerr,  27  N.  Y.  188. 

Appellants  contend  that  the  city  council  poss 
power  to  grant  said  company  the  privilege  mentio] 
that  such  attempted  grant  of  said  privilege  wa 
quently  void.  It  is  provided  in  the  city  charter  (8( 
p.  178,  Sess.  Laws  1883,  and  section  44,  p.  18,  cit; 


MONTANA,  1892.  81 


I 


Herahfield  et  al.  t.  Telephone  Co. 


and  ordinances)  that  "the  city  council  shall  have  power 
to  license,  tax,  and  regulate  *  *  *  street  railways, 
water  companies,  ♦  ♦  *  electric  light  companies,  tele- 
phone companies,  gas  companies,  and  all  other  branches  of 
business." 

The  grant  of  this  i)ower,  in  our  opinion,  carried  with  it 
the  necessary  concomitants  of  its  exercise ;  and  that  to 
license  and  regulate  the  telephone  service,  it  was  necessary 
to  grant  permission  to  use  the  appliances  requisite  thereto. 
The  Constitution  of  the  United  States  provides  that  Con- 
gress "  shall  have  i)ower  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."    Mr.  Justice  Field,  expressing  the  opinion  of  the 
United  States  Supreme  Court  in  the  case  of  Gloucester  Ferry 
Co.  V.  Pennsylvania^  114  U.  S.  203,  in  referring  to  this 
** power  to  regulate,"  said:    *'The  power  also  embraces 
w'ltMn  its  control  all  the  instrumentalities  by  which  that 
commerce  may  be  carried  on,  and  the  means  by  which  it 
may  be  aided  and  encouraged."     1  Dillon  on  Municipal 
Corporations,  §§  114,  357-360,  and  cases  cited. 

Affirmed. 
Blake,  C.  J.,  and  De  Witt,  J.,  concur. 


Nom^See  note  to  St.  Louit  v.  W,  U.  Tel.  Co.  (second  decision),  post* 
VOL.  IV— 6. 
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Herman  P.  Newman  v.  The  Village  op  Avon 

Hamilton  County  (O.)  Common  Plecu,  Mareh,  1894* 

(81  W.  Bui.  128.) 

Telegraph  poles  and  wires  in  street.— Municipal  oohti 

STRUcnoN  OP  ORDINANCE.— Injunction. 

A  oompany  having  obtained  municipal  permission  for  itself  and 
to  erect  poles  and  string  wires  in  streets  for  telegraph  and 
lines,  has  a  right  to  license  another  party  to  string  wires  upo? 
for  the  purposes  aforesaid. 

A  person  engaged  in  ** salvage  and  notification  business"  i,  e., 
information  to  subscribers  partly  by  telephone  and  partly  bj 
similar  to  that  of  telegraphy,  maintains  wires  "  for  telegrapl 
phone  lines." 

An  ordinance  granting  privileges,  containing  the  word  ''assig 
title  but  not  in  the  body  of  the  ordinance,  construed,  in  accoi 
manifest  intention,  to  confer  the  rights  mentioned  in  it  botl 
grantees  and  their  assigns  and  licensees. 

Injunction  granted,  at  suit  of  licensee  to  prevent  municipal  < 
from  cutting  its  wire. 

Case  of  this  series  cited  in  opinion :  Statet  Hudson  Tdeph,  Co 
Jet'sey  City^  vol.  2,  p.  138. 

Heard  on  motion  to  dissolve  temporary  restraini 

8.  N.  Maxwell^  for  plaintiff. 

Waller  Granger^  for  the  village. 

HoLLiSTER,  J. :  The  village  of  A vondale,  on  Jul 
granted  to  the  City  &  Suburban  Telegraph  Compai 
poration  hereinafter  called  telephone  company 
rights  and  privileges  contained  in  an  ordinance 
passed,  entitled:  ''An  ordinance,  No.  647,  to  grai 
sion  to  the  City  &  Suburban  Telegraph  Associate 
poration  organized  under  the  laws  of  Ohio,  or  thei 
to  erect  telegraph  lines  and  maintain  the  san 
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flection  1  it  is  ordained  by  the  council  of  the  village  of 
Avondale,  two-thirds  of  all  the  members  concurring,  that 
the  City  &  Suburban  Telegraph  Association  have  permis- 
sion to  erect  i)oles  and  string  wires  for  telephone*  and  tele- 
graph lines,  and  maintain  the  same  in  the  streets  of  the 
Tillage,  to  be  placed  and  maintained  under  the  direction  of 
the  committee   on  improvements.     There  are  several  pro- 
visions and  conditions  relating  to  the  manner  of  erecting 
poles,  change  of  location  of  poles,  and  terms  under  which 
trees,  etc.,  may  be  cut  at  points  of  interference,  and  a  pro- 
vision of  reservation  of  four  inches  of  the  top  of  each  pole 
for  the  exclusive  use  of  the  fire  and  police  telegraph. 

The  telephione  company  complied  with  the  terms  of  the 
grant,  so  far  as  appears,  erected  its  poles,  strung  its  wires, 
and  was,  at  the  time  of  the  present  controversy,  carrying 
on  its  telphone  business  in  the  village. 

On  November  1,  1893,  the  telephone  company  made  an 
agreement  with  the  plaintiff  termed  a  ''pole  license,"  by 
which  he,  in  consideration  of  a  certain  payment  to  it,  was 
granted  the  right  as  licensee  ''to  attach  and  maintain,  at 
his  own  expense  and  risk,"  upon  the  poles  of  the  licensor, 
Us  wires,  for  the  purposes  hereinafter  set  forth,  togethei 
with  the  necessary  insulators  and  fixtures,  subject  to  the 
regnlations  of  the  licensor,  and  in  such  a  manner  as  not  to 
conflict  with  the  licensor's  use  of  the  poles  and  fixtures, 
nor  interfere  with  its  wires  or  the  use  thereof,  nor  endanger 
the  lives  of  the  licensor's  employes  or  patrons,  or  its  oi 
their  property.  The  agreement  is  terminable  at  the  will 
of  either  party  at  any  time  upon  thirty  days'  notice  to  the 
other,  and  there  is  a  stipulation  that  no  use  of  the  poles 
and  fixtures,  however  extended,  shall  create  or  vest  in  the 
hcensee  any  ownership  or  property  in  them.  The  license  is 
not  assignable,  and  must  be  and  was  executed  by  the  gen- 
eral manager  of  the  telephone  company. 

It  appears  that  when  the  plaintiff  applied  for  permission 
to  056  the  i)oles,  the  manager  of  the  telephone  company 
rapposed  that  he  had  theretofore  obtained  authority  to 
string  his  wires  from  the  village  council.     This  was  not 
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true,  for,  after  trying  some  years  in  vain  to  secure  i 
he  concluded  that    he  could    accomplish   the  sai 
through  the  telephone  company.     Having  acquii 
mission    from    it  to  use  its  poles  for  his  purpc 
attached  a  single  wire  thereto,  with  a  return  meta 
cuit,  which,  through  connections  therefrom  to  t 
deuces  of  his  patrons,  he  proposed  to  use  in  carr 
what  is  called  a  salvage  and  notification  business, 
the  use  to  which  the  wires  were  to  be  put  was  to  n< 
subscribers  at  their  residences  bv  means  of  electri( 
similar  to  the  Morse  system  of  telegraphing,  and 
phonic  communication,  of  fires  affecting  their  int 
the  city  of  Cincinnati,  or  in  the  village,  and  gen< 
give  notice  of  emergencies  requiring  immediate  a 
At  the  time  he  obtained  this  permission,  there  was 
before  the  council  an  ordinance  granting  to  the  2 
District  Telegraph  Company  extensive  rights,  i 
the  erection  of  poles  in  the  streets  of  the  villaj 
ordinance  was  passed  December  26,  1893.     Pen 
passing  thereof,  the  council,  on  December  12,  reso 
plaintiiFs  wires  were  a  detriment  to  the  public  u 
streets,  and  that  unless  the  plaintiff  removed  the 
three  days,  the  village  marshal  should  cause  th 
taken  down,  employing  such  help  as  he  neede 
purpose,  and  on  the  twenty-sixth  the  clerk  was  d 
notify  the  marshal  to  take  the  wires  down  forthw 
Thereupon  the  plaintiff,  on  December  27,  filed 
and  obtained  a  temporary  restraining  order,  tc 
which  is  the  object  of  this  motion.    Defendant 
answer,  averring  in  substance  that  the  grant  tc 
phone  company  was  for  telephone  purposes  on 
used  by  it  alone ;  that  the  telephone  company  ha 
right  to  permit  its  poles  to  be  used  by  another 
business  and  plaintiff's  are  not  similar  in  any  rei 
that  the  grant  does  not  cover  plaintiff's  busine? 
are  other  allegations  of  fact,  either  embraced  in 
ment  of  the  case,  or  immaterial.     By  way  of  cros 
the  claim  is  made  that  plaintiff's  is  neither  a  tele 
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tel^raph  company ;  that  his  business  is  a  private  enter- 
prise for  his  own  gain ;  is  a  public  nuisance,  and  is  unlaw- 
ful ;  and  the  prayer  is  for  a  perpetual  injunction  against 
his  use  of  the  highways  of  the  village  for  that  purpose. 

The  Legislature  has  granted  to  municipal  corporations,  to 
be  exercised  by  the  council,  the  care,  supervision  and  con- 
trol of  all  public  highways,  streets  and  avenues  within  the 
corporation,  and  directs  the  council  to  cause  them  to  be 
kept  oi)en  and  in  repair,  and  free  from  nuisance.  Rev, 
Stat.,  sec.  2640. 

If  the  plaintiff  had  no  authority  to  string  his  wires  in  the 
street,  he  would,  without  doubt,  now  be  maintaining  a  nui- 
sance in  the  nature  of  a  purpresture,  which,  if  made  upon 
the  property  of  an  individual,  would  be  a  trespass.  Wood 
OD  Nuisances,  sec.  77,  and  cases  cited. 

The  council  has  charge  of  the  entire  street  in  its  full 
length  and  width,  and,  doubtless,  over  interferences,  how- 
ever slight,  with  its  upward  and  downward  extent.  The 
stringing  of  a  wire  without  authority,  is,  in  legal  contem- 
plation, an  encroachment  upon  a  public  right,  and  council 
has  authority  to  abate  the  evil  as  a  public  nuisance  ;  and 
the  fact  that  the  purpose  of  the  unauthorized  use  of  the 
streets  may  be  useful  or  of  no  injury  makes  no  difference. 
Wood  on  Nuisances,  sees.  19,  260  ;  People  v.  Vanderbilt,  28 
X.  Y.  396. 

It  wlQ  be  noticed  that  no  private  rights  of  abutting  prop- 
erty  owners  are  directly  in  question  in  this  case.     The  legis- 
lature has  given  the  right  to  erect  poles,  string  wires,  etc., 
to  magnetic  telegraph  companies.    Rev.  Stat.,  3454.     They 
may  construct,  own,  use  and  maintain  any  line  of  magnetio 
tel^raph  whether  described  in  their  original  articles  of 
incorporation  or  not .    Rev.  Stat.  3455 ;  and  may  appro- 
priate land  for  its  purpose.    Rev.  Stat.,  3456.     And  when 
each  lands  are  subject  to  the  easement  of  a  public  street  or 
public  way,  the  mode  of  use  shall  be  agreed  upon  between 
the  company  and  the  municipal  authorities,  or,  if  they  can 
not  agree,  the  probate  court  shall  direct  in  what  mode  the 
Qse  of  the  streets  shall  be  exercised. 
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Sec.  8471  provides  that  •*  the  provisions  of  this 
shall  apply  also  to  any  company  organized  to  consti 
line  or  lines  of  telephone  ;  and  every  such  compai 
have  the  same  powers,  and  be  subject  to  the  same 
tions  as  are  herein  prescribed  for  magnetic  tel^graj 
panies.'' 

The  telephone  company,  under  these  sections,  1 
right  to,  and  did  have  the  mode  of  its  use  of  the  si 
the  village  fixed  by  ordinance.  It  has  authority 
wires  for  telephone  and  telegraph  purposes,  and 
poles  for  their  suspension.  Through  those  wires,  tl 
ber  of  which  are  not  limited  by  the  ordinance,  are  ti 
ted  electric  currents,  carrying  vibrations  of  soun 
public  use  of  the  streets  is  affected  by  the  constru 
poles  and  wires,  and  not  by  the  nature  of  the  sounds 
the  wires,  whether  of  voices  or  otherwise. 

The  use  of  wires  required  by  plaintiff's  business  h 
the  same.  His  wires  carry  vibrations  and  sounds, 
a  telephonic  and  telegraphic  character. 

If  this  is  so,  it  follows  that  such  use  is  include 
grant  to  the  telephone  company,  and  the  village  c 
complain  if  that  company  carried  on  the  notifies 
salvage  business,  and  suspended  wires  for  that 
It  is  true,  that  as  a  general  rule  grants  of  power  bj 
cipality  are  personal  in  their  nature,  to  be  exercise 
grantee  alone  ;  yet  it  is  also  true  that  the  grant,  « 
to  the  telephone  company  was  in  lieu  of  what  it  cc 
accomplished  through  the  probate  court,  had  cou 
unwilling  to  pass  the  ordinance. 

The  agreement  ought  to  give  it  no  less  than  it  cc 
obtained  through  that  court.     In  either  event, 
have  acquired  a  species  of  property,  after  availing 
the  right  and  making  expenditures  in  its  dev( 
which  it  could  have  passed  to  its  successors  and  at 

It  has  been  held  that  where  streets  have  been  d 
by  the  authorities  upon  which  a  telephone  comj 
erect  poles,  and  the  company  has  expended  monej 
ing  them,  the  permission  can  not  be  revoked . 
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Tdegraph  Co.  ▼.  J^e^rsey  City,  49  N.  J.  L.  303.  Vested 
rights  when  once  acquired  can  not  be  rendered  nugatory  by 
subsequent  legislation.  The  principle  has  been  recognized 
since  the  Dartmonth  College  case.  It  might  therefore  be 
argued  that  the  word  "assigns  "  was  not  necessary  in  the 
ordinance  to  give  the  telephone  company  full  power  to  pass 
its  property  and  franchise  to  its  successors  and  assigns. 

But  whether  or  not,  on  that  ground,  the  telephone  com- 
pany has  become  possessed  of  such  an  interest  as  it  may 
assign  need  not  be  decided ;  for,  taking  up  the  ordinance, 
it  appears  that  its  title  states  its  object  to  be,  to  grant  to 
the  telephone  company  or  its  assigns  certain  rights.  The 
rest  of  the  ordinance  runs  in  favor  of  the  telephone  company 
alone. 

The  title  of  an  act  is  regarded  as  of  some  consequence  by 
the  Supreme  Court.  In  Sate  v.  PugJi,  43  Ohio  St.  98,  113, 
the  language  of  Burnet,  J.,  in  Bur  gelt  v.  Burgett^  1  Ohio, 
at  p.  48<),  on  that  subject  is  quoted :  ''The  title  is  framed 
in  the  same  manner  as  the  bill,  and  is  sanctioned  by  the 
Fote  of  both  branches  of  the  Legislature ;  we  may,  therefore, 
consider  it  as  explanatory  of  the  object  of  the  law." 

After  stating  the  object  of  the  ordinance,  the  council  pro- 
ceeds to  name  the  conditions  on  which  the  grant  is  made. 
The  beneficiary  being  fixed  by  the  title,  it  no  longer 
becomes  important  to  emphasize  that  feature  ;  hence,  ' '  or 
its  assigns  "  became  in  the  minds  of  council  a  matter  of  no 
consequence  for  the  body  of  the  ordinance.  In  Wilber  v. 
Paine^  1  Ohio,  25,  225,  the  rule  is  laid  down  that  such  a 
construction  of  a  statute  should  be  given  "  as  may  appeal 
best  calculated  to  advance  its  object  by  effectuating  the 
de^iign  of  the  Legislature." 

A£;ain,  it  is  held  that  the  whole  should  be  given  effect, 
and  one  i>art  should  not  be  allowed  to  defeat  the  other. 
Pation  V.  Pickaway  County,  2  Ohio,  395,  397.  And  ''  no 
words  should  be  rejected  if  the  statute  will  admit  of  a 
zatiooal  and  consistent  construction  without  rejecting  it." 
AUtn  V.  Parish^  3  Ohio,  187,  193.     The  real  intention  will 
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always  prevail  over  the  literal  sense  of  t«rms.    M 
College  v.  Ziegler,  17  Ohio  St.  52. 

In  But  gelt  v.  Bur  gelt  ^  supra^  at  page  481,  the  ecu 
*' The  intention  of  the  law-makers  may  be  collected 
the  cause  or  necessity  of  the  act,  and  statutes  are 
times  construed  contrary  to  the  literal  meaning 
words.  *  *  *  The  letter  is  sometimes  restrained 
times  enlarged,  and  sometimes  the  construction  is  cc 
to  the  letter."  See,  also.  Strong  v.  Lehmer^  10  0 
93,  98. 

It  seems  to  me  quite  clear  that  the  intention  of  • 
was  to  give  the  grant  to  the  telephone  company 
assigns.     Nor  are  these  rules  objectionable  in  that  tl 
in  the  several  cases  were  unlike  those  under  consid( 
for  the  Supreme  Court  has  expressly  declared  thi 
the  rule  is  clear  and  comprehensive,  it  is  not  to  be 
to  the  particular  instances  which  may  be  supposed 
led  to  its  adoption.      Goshorn  v.  Purcell^  11  Ohio 
649. 

It  is  claimed  that  '*  or  "  does  not  mean  "and ;"  i 
telephone  company  could  not  be  operating  a  pai 
powers,  and  at  the  same  time  have  assigned  anot' 
to  the  plaintiff  or  anybody  else.  The  interchang 
disjunctive  and  the  conjunctive,  when  the  sense 
it,  is  frequently  made.  Wert  v.  Clutter^  27  Ohio 
350  ;  Attorney-General  v.  Covington^  27  Ohio  St.  1 
If  the  company  assigned  all  its  powers,  its  assigne 
have  taken  everything  it  had  in  either  case.  It  is 
to  see  why  it  should  not  assign  a  part  and  retain  a  < 
part. 

But  the  plaintiff  claims  that  if  he  is  not  an  ass 
the  strict  legal  sense  of  the  word,  he  has  at  least 
partaking  of  all  the  essential  elements  of  a  licens 
revocable  at  pleasure  on  thirty  days'  notice  ;  the  U 
company  parts  with  no  right  or  property,  and  the 
holds  at  the  will  of  the  licensor.  FuTir  v.  Dean 
116;  Bartlett  v.  Frescott,  41  N.  H.  498;  15  111.  I 
15  Wend.  380. 
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The  Century  Dictionary  defines  a  license  to  be  *'  a  right 
given  by  some  competent  authority  to  do  an  act  which, 
without  such  authority,  would  be  illegal ;  an  authority  to 
do  a  particular  act  or  series  of  acts  on  another's  land  with- 
out possessing  any  interest  therein."  In  patent  law  it  is 
considered  *'  a  grant  or  permission  to  patent  an  invention, 
or  to  use  the  thing  patented,  which  leaves  the  interest  of 
Ae  patentee  just  as  extensive  as  it  was  before."  Curtis 
on  Patents,  sec.  211. 

It  differs  from  an  easement,  in  that  the  latter  is  a  servi- 
tude  which  can  not  be  avoided  or  annulled  by  a  conveyance 
of  the  subject  thereto.  WallU  v.  Harrison^  4  Mees.  & 
W.  638 ;  Hills  v.  Miller,  3  Paige,  253,  257.  A  conveyance 
of  the  interest  on  which  a  license  operates  destroys  the 
license.  Harris  v.  Gillespie,  6  N.  H.  9  ;  Cook  v.  Slearns, 
11  Mass.  633  ;  Foot  v.  B.  B.  Co.,  23  Conn.  214. 

A  sale  of  its  property  and  franchises  by  the  telephone 
company  would  not  therefore  be  encumbered  by  this 
license,  and  its  assigns  would  owe  no  obligation  to  the 
licensee.  The' plain tiflfs  estate  is  less  than  that  of  an 
assignee.  The  greater  always  include  the  less.  The  com- 
pany x>ermit8  plaintiff  to  do  that  which  it  could  do  itself. 
The  grant  to  it  or  its  assigns  gave  entire  dominion  to  the 
company  over  its  poles  and  wires.  Plaintiffs  wires  impose 
DO  burden  on  the  streets  not  included  in  the  grant.  It  can 
make  no  diflference  to  the  village  that  the  company  is  will- 
ing to  farm  out  to  another  that  which  it  had  a  perfect  right 
to  do  itself.  Perhaps  it  prefers  the  certain  income  from 
pole  rentals  to  the  labor  and  imcertain  results  of  embark- 
ing in  a  branch  of  the  same  business  carried  on  by  exactly 
the  same  use  of  its  wires  to  which  they  are  now  put.  The 
Tillage  parted  with  its  dominion  when  it  made  the  grant. 
If 0  legal  right  belonging  to  it  is  infringed  by  any  operation 
:?overed  by  the  powers  expressly  granted,  and  the  company 
»nld  legally  do  with  its  own  as  it  pleases,  so  long  as  it 
kept  within  the  power  conferred. 

If  any  injury  occurs  through  the  negligence    of    the 
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licensee,  the  licensor  is  still  liable.  26  Vt.  717 ;  i 
27  ;  6  Wall.  90  ;  17  Wall.  445. 

Bat  whether  the  plaintiff  is  an  assignee  in  a  n 
sense,  or  a  mere  licensee,  I  am  of  opinion,  whil 
elating  the  difficulties  of  the  case,  that  he  has  n< 
fered  with  any  legal  right  which  the  village  has. 

Decree  accordingly  will  be  entered. 


Note.—  See  note  to  St  Louis  v.  W,  U,  Tel.  Co,  (second  decisio 


City   of  Allentown  v.   Western  Union  Tei 

Company,  Appellant. 

Pennsylvania  Supreme  Courts  March  28^  1898, 

(148  Pa.  117.) 
Telegraph  poles  and  wires.— Municipal  control.— Lie 

A  municipality  has  a  right,  and  it  is  its  duty,  to  supervise  and  ( 

erection  and  maintenance  of  telegraph  poles  and  wires  within 
rhis  is  within  its  police  power  ;  and  as  an  incident  to  it,  it  m 

a  license  fee  based  on  the  nimiber  of  poles  and  length  of  wires 
The  amount  of  the  fee  is  discretionary  with  the  municipal  auth< 

only  in  case  of  abuse  of  discretion  will  the  courts  interfere. 
One  dollar  per  annum  per  pole,  and  $2.50  per  mile  of  wire,  is  not 

able  as  a  license  fee. 
Case  of  this  series  cited  in  opinion :  W.  U.  Tel.  Co.  v.  Philadel]^ 

p.  08. 

Action  for  recovery  of  license  fees.  Appeal  bj 
ant  from  judgment  of  Court  of  Common  Pleas, 
county. 

H.  E.  Wright  (of  R.  E.  WrigJiCs  Sons),  for  a; 

John  liuppt  City  Solicitor ,  for  appellee. 
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Per  Curiam  :  We  agree  with'  the  learned  judge  of  the 

court  below  that  the  case  is  ruled  by  Western  Union  Tele^ 

graph  Co.  v.  JPhila.,  22  W.  N.  39,  where  it  was  held  that 

a  municipality  has  a  right,  and  it  is  its  duty,  to  supervise 

and  control  the  erection  and  maintenance  of  telegraph  poles 

and  wires  within  its  limits.     Hence,  where  a  municipality 

imposed  by  ordinance  a  license  fee  of  $1  per  annum  on  each 

pole,  and  $2.60  i)er  annum  on  each  mile  of  wire  within  its 

limits,  the  court  declined  to  rule  that  the  fee  so  charged 

was  so  obviously  unjust  as  to  authorize  a  revision  of  the 

action  of  the  city  councils.    In  the  case  in  hand  it  appears 

that  the  city  of  Allentown  enacted  an  ordinance  requiring 

every  telegraph,  telephone  or  electric  light  company's  poles 

in  the  city  of  Allentown  to  be  inspected  by  the  police 

department,  and  that  the  same  should  be  licensed,  and 

requiring  a  fee  of  $1  each  year  to  be  paid  for  each  pole. 

This  ordinance  was  in  the  exercise  of  the  police  power  of 

the  city,  and  the   only  question  was  whether  it    was  a 

reaaonable  exercise  of  such  power.     The  amount  of  the 

license  fee  in  such  cases  rests  with  the  city  councils  in  the 

first  instance.    It  is  only  where  such  discretion  has  been 

abused  that  we  are  justified  in  interfering.    We  cannot  say 

that  this  discretion  has  been  abused  in  this  instance,  or 

that  the  license  fee  is  unreasonable. 

Judgment  affirmed. 


Note.—  In  City  of  Cheater  t.  Philadelphia,  Reading  db  Pottavitte  Tele- 
graph  Cofnpnay,  decided  by  the  same  court,  at  the  same  time  as  the  above, 
ind  being  a  case  of  the  same  nature,  the  foUowing  is  the  opinion  in  f uU : 

Pfef  Curiam  :  This  case  is  ruled  by  Telegraph  Co.  ▼.  The  City  of  Phila' 
idfkia,  22  W.  N.  C.  89,  and  City  of  AUentoum  t.  Weetem  Union  Tele- 
ffropfc  Co.,  decided  herewith. 

Judgment  affirmed. 

Both  these  cases  are  cited  in  the  foUowing  case. 

See  note  to  /tf .  Laui$  t.  W.  U.  TeL  Co.  (second  decision),  post 
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The  City  of  Philadelphia,  Respondent,  v.  The  P 
Telegraph  Cable  Company  and  the  Merge 
Telegraph  Company,  Appellant. 

N.  Y,  Supreme  Court,  OenercU  Term,  Firet  Department,  Dee,, : 

(C7  Hun,  21.) 
Teleoraph.— Municipal  License  fee.— Interstate  commkbob 

STITimONAL  law. 

A  municipal  ordinance,  imposing  a  license  fee  upon  telegraph  coi 
based  upon  the  number  of  poles  and  miles  of  wire  in  the  streets,  J 
exercise  of  police  power. 

It  is  not  repugnant  to  the  post-roads  act  of  Congress,  to  the  interst 
merce  provisions  of  the  federal  Constitution  or  the  provisioi 
fourteenth  amendment  thereto,  which  prohibits  a  State  from  d 
any  person  of  life,  liberty  or  property  without  due  process  of 
denying  to  any  person  the  equal  protection  of  its  law. 

Cases  of  this  series  cited  in  opinion  :  W,  U.  Tel.  Co,  ▼.  Attorney 
of  Mass,,  vol.  2,  p.  57  ;  Am,  Rapid  Tel,  Co,  v.  Ee»s,  vol.  8,  p.  142 
V.  Port  of  Mobile,  vol.  2,  p.  79 ;  W,  U.  Tel.  Co.  v.  Pendleton 
p.  49 ;  People  v.  Squire,  vol.  2,  p.  176 ;  W.  U.  Tel.  Co,  v.  PhU 
and  Mutual  Un.  Tel.  Co,  v.  Same,  vol.  2,  p.  98 ;  Chester  v.  Phi 
Td,  Co., post;  Allentown  v.  TV.  U.  Tel.  Co.,  ante,  p.  90. 

Appeal  by  defendant  from  judgment  entered  i 
York  county,  upon  report  of  referee,  for  over  f 
damages  and  costs.     Facts  stated  in  opinion. 

H.  S.  Ouernsepy  for  the  appellants. 

William  McMichael^  for  the  respondent 

O'Biuen,  J.:    This  action  was  brought  by  the 
Philadelphia  to  recover  several  annual  license  fe 
charges  imposed  by  city  ordinances  upon  each  tel 
pole  and  mile  of  wire  in  the  streets  of  Philadelphia 
defendants  conceded  that  plaintiff  has  power  and 
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ity  to  make  and  prescribe  ordinances  for  the  inspection  and 
r^;nlation  of  telegraph  lines  within  the  city  limits,  bilt 
deny  that  it  has  either  power  or  authority  to  require  the 
payment  of  any  fee  or  charge  therefor,  or  to  charge  for  a 
license,  or  to  make  any  si)ecial  tax  upon  their  ,proi)erty, 
or  upon  each  i)ole  or  wire  permitted  within  the  city  Umite. 
This  restricts  the  contention  to  the  question  whether  a 
charge  for  such  regulation  and  iiisi)ection  is  valid,  and 
whether  such  a  charge  is  an  interference  with  the  interstate 
commerce  clause  of  the  United  States  Constitution,  or  with 
the  rights  conferred  on  telegraph  companies  by  the  United 
States  Revised  Statutes  (§  6363)  relating  to  telegraph  com- 
panies and  post-office  service. 

The  appellant  contends  that  such  a  tax  or  claim  is  a 
restraint  upon  the  instruments  of  interstate  commerce  and 
(ommunication,  which  is  placed  solely  in  the  hands  of  Con- 
gress by  the  Constitution  (art.  1,  §  8,  subs.  3,  18,  U.  S. 
Const.) ;  that  the  United  States  Revised  Statutes  (§  5263) 
grants  to  any  telegraph  company,  complying  with  certain 
conditions,  ^^the  right  to  construct,  maintain  and  operate 
lines  of  telegraph  through  and  over  any  portion  of  the 
public  domain  of  the  United  States,  over  and  along  any  of 
tiie  military  or  post  roads  of  the  United  States,"  etc.,  and 
that  such  a  tax  would  impair  and  destroy  the  right  thus 
conferred. 

In  the  case  of  Western  Union  Telegraph  Company 
T.  Mass€i€htisetts,  125  U.  S.  630,  where  the  question  was 
IS  to  the  right  of  the  State  to  impose  a  tax  upon  the  prop- 
erty of  a  telegraph  company  within  its  limits,  it  was  held : 
**  That  the  privilege  conferred  upon  telegraph  companies 
by  the  Revised  Statutes  (§  5263)  carries  with  it  no  exemp- 
tion from  the  ordinary  burden  of  taxation  in  a  State  within 
which  they  may  run  or  operate  lines  of  telegraph."  And 
it  was  further  held  therein  that  a  tax  upon  the  property 
oirned  and  used  by  the  corporation  within  that  State  ''is 
not  forbidden  by  the  fact  of  the  acceptance  on  the  part  of 
the  company  of  the  rights  conferred  on  telegraph  com- 
panies by  the  Revised  Statutes  (§  5263),  nor  by  the  com- 
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merce  clause  of  the  Constitntion."      In  the  opin 
the  court  in  that  case  it  was  said :  **  While  the  Stafa 
not  interfere  by  any  specific  statute  to  prevent  a  corp 
from  placing  its  lines  along  these  post-roads,  or  st 
use  of  them  after  they  were  placed  there,  neverthel 
company  receiving  the  benefit  of  the  laws  of  the  St 
the  protection  of  its  property  and  its  rights,  is  liabl 
taxed  upon  its  real  or  personal  property  as  any  oth 
son  would  be.    It  never  could  have  been  intended 
congress  of  the  United  States,  in  conferring  upon  a 
ation  of  one  State  the  authority  to  enter  the  terri 
any  other  State  and   erect   its   poles  and   lines  1 
to  establish  the  proposition  that  such  a  compan 
no  obedience  to  the  laws  of  the  State  in  which 
entered,  and  was  under  no  obligation  to  pay  its  f; 
portion  of  the  taxes  necessary  to  its  support.''      S< 
American  Rapid  Tel.  Co.  t.  Hess,  125  N.  Y.  64 

With  respect  to  the  question  of  interstate  co 
urged  by  appellant  as  affecting  the  right  of  the 
impose  the  charges,  we  think  the  authorities  are  a1 
to  show  that,  whether  the  charges  in  question  com 
the  police  or  the  taxing  power,  they  do  not  offend 
the  interstate  commerce  clause.  JLeloup  t.  . 
Mobile,  127  U.  S.  640 ;  Gibbons  v.  Of/den,  9  Whe 
Railroad  Co,  v.  Fuller,  17  Wall.  660 ;  Bobbins  v. 
County  Taxing  Dist,  120  U.  S.  489  ;  W.  U.  Tel 
Pendleton,  122  id.  347. 

Appellants  further  claim  that  it  offends  agai 
United  States  Constitution,  in  that  it  conflicts  i 
provision  in  the  fourteenth  amendment  that  no  Sta 
deprive  any  person  of  life,  liberty  or  property  wit! 
process  of  law,  nor  deny  to  any  person  within  its 
tion  the  equal  protection  of  the  laws,  is  disposed  c 
case  of  New  York  v.  Squire,  145  U.  S.  175. 

It  will  thus  be  seen  that  we  agree  with  the  co 
reached  by  the  referee  ''that  the  State  has  power  t 
taxes  upon  the  i^roperty  of  such  companies  wi 
State,  under  the  laws  of  the  State,  and  that  a  muni 
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under  its  delegated  x>owers  from  the  State,  can  impose  all 
lawful  bnrdens  upon  the  proi)erty  of  such  companies  situ- 
ited  within  its  corporate  limits.  Therefore,  if  these  license 
diarges  npon  poles  and  wires  within  the  city  limits  should 
be  held  or  found  to  be  legally  imposed  by  the  State,  they 
would  not  be  in  conflict  with  the  provisions  of  this  act  oi 
Congress ;  or  if  the  municipality,  under  its  delegated  power 
ol  ^regulation'  from  the  State,  or  what  is  commonly 
known  as  'police  power/  should  be  found  to  have  the 
light  to  make  such  ordinances,  and  levy  such  imposts  upon 
the  poles  and  wires  within  its  corporate  limits  of  a  com- 
pany operating  an  interstate  line,  such  ordinances  and 
charges  would  not  be  in  conflict  with  the  act,  as  being 
neither  on  the  general  business  of  the  company  nor  an  inter- 
ference with  such  interstate  business.'' 

This  view  is  €K>nsistent  with  the  principle  laid  down  in 
the  case  of  Z^Zoup  v.  Port  of  Mob  >le,  supru^  and  kindred 
cases,  which  hold  that  "th^  property  of  a  telegraph  com- 
pany sitnated  within  a  StR.te  may  be  taxed  by  the  State  as 
all  other  property  is  taxed,  but  its  business  of  an  inter- 
state character  cannot  be  thus  taxed."  It  was  therein 
held  that  no  State  within  which  a  telegraph  company  sees 
fit  to  establish  an  office  can  impose  upon  it  a  license  tax, 
or  require  it  to  take  out  a  license  for  the  transaction  of  its 
business ;  that  the  telegraphic  communications  carried  on 
between  different  States  are  interstate  commerce,  and 
within  the  x)ower  of  regulation  conferred  upon  Congress, 
free  from  the  control  of  State  regulations,  except  such  as 
are  strictly  of  a  police  character. 

A  review,  therefore,  of  the  authorities  will  show  that  the 
true  construction  to  be  given  to  the  Constitution  of  the 
Tnited  States,  and  the  statutes  passed  relating  to  telegraph 
companies,  are  consistent  with  the  right  of  the  States  to  tax 
the  property  of  corporations  within  their  limits,  and  to 
Bubject  them  to  regulations  of  a  police  character,  and  that 
the  Uniti^  States  Constitution  and  statutes  prohibit  the 
States  from  placing  any  charge  or  tax  upon  business  of  an 
interstate  character,  or  interfering  with,  obstructing  or  de- 
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stroying  the  working  or  business  of  such  federal  ag 
The  record  makes  clear  the  fact  that  the  plaintiff  in  n 
by  the  charge  made,  attempted  to  impose  a  tax  upon  bi 
of  an  interstate  character.    The  appellant,  however, : 
if  this  conclusion  should  be  reached,  that  the  char^ 
In  effect,  a  tax  which  was  illegally  levied  upon  the  pi 
of  the  companies,  contrary  to  the  Constitution  and ' 
Pennsylvania  regulating  the  right  and  mode  of  ta 
In  his  argument  he  correctly  presents  the  view  whi 
courts  of  that  State  have  adhered  to  in  construi 
method  which  should  be  adopted  under  the  laws  < 
State  in  levying  taxes,  viz.,  upon  an  ad  valorem  pri 
that  is  to  say,  that  property  is  to  be  taxed  at  a  c 
rate  according  to  its  value.    If  it  had  been  shown  tl 
was  a  tax,  then  there  could  be  no  question  but  tl: 
principle,  not  having  been  adhered  to  in  levying  tl 
would  have  rendered  the  charges  in  suit  invalid. 

We  think,  however,  apart  from  the  disclaimer  of 
spondent,  it  is  clear  that,  in  imposing  the  charge  so 
be  recovered  in  this  action,  the  city  of  Philadelphi 
way  intended  to  place  a  tax  upon  the  business 
defendant  companies,  nor  to  impose  a  tax  upon  the 
erty,  but  its  claim  is  based  upon  its  right,  unde: 
power,  to  levy  such  a  charge. 

The  validity  of  license  fees,  or  similar  charges  by 
cipality  under  the  police  ^power,  has  been  freque 
serted,  and,  so  far  as  Pennsylvania  and  this  State 
cerned,  the  question  must  be  regarded  as  settled  : 
of  their  validity.     As  we  have  already  endeavored 
out,  charges  thus   imposed  under  the  police  poi 
those  imposed  for  revenue,  proceed  on  an  entirely  < 
and  distinct  principle,  and  in  cases  where  suppose 
regulations  come  in  question,  the  test  must  be  whe 
end  in  view  is  one  within  the  regulative  sphere,  and 
the  means  are  reasonably  appropriate.     An  examii 
the  ordinances  levying  this  charge,  we  think,  will 
room  for  misconstruction  as  to  their  true  intent  s 
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pose,  showing  clearly  that  such  charges  were  for  regulation, 
and  not  for  revenue. 

The  ordinance  of  January  6,  1881,  which  was  the  first 
ordinance  on  the  subject,  begins  as  follows : 

An  ordinance  to  regulate  the  erection  and  maintenance 'of  telegraph 
poles  in  the  corporate  limits  of  the  city  of  Philadelphia. 

WkertoM,  Great  inconvenience  and  annoyance  have  been  occasioned  to 
property  owners  by  the  placing  of  telegraph  poles  in  front  of  their  prem- 
ikb;  and 

WheretMM^  The  lives  and  property  of  citizens  traveling  upon  the  public 
itreets  and  highways  have  been  imperiled  by  the  erection  and  maintenance 
of  inadequate  or  unsound  telegraph  poles  thereon,  so  that  it  has  become 
necessary  to  establish  a  system  for  the*  proper  inspection  of  such  poles  and 
for  the  regulation  of  the  erection  and  maintenance  thereof. 

And  the  ordinance  of  March  30,  1883,  begins  as  follows  : 

An  ordinance  to  regulate  the  introduction  and  use  of  underground  con- 
doits,  wires  and  cables  for  electrical  conductors  in  the  streets  of  PhiladeL 

phia.  etc. 

These  ordinances,  and  the  additional  fact  proved  in  the 
case  that  all  charges  were  removed  from  snch  wires  as  were 
placed  underground,  will  show  that  the  object  sought  was 
not  the  raising  of  revenue,  but  the  reimbursement  to  some 
extent  of  the  expense  made  necessary  to  the  municipality 
in  discharging  its  duty  in  furtherance  of  the  public  safety 
and  convenience,  as  well  as  its  co-ordinate  duty  to  the 
defendants  of  protecting  their  property,  by  a  proper  regula- 
tion and  inspection  of  overhead  wires. 

So  far  as  this  State  is  concerned,  the  case  of  JPeople  v. 
Squire,  107  N.  Y.  593,  is  authority  for  the  view  ''that 
regulations  of  the  character  provided  for  in  said  acts  are 
rtrictly  police  regulations,  such  as  are  within  the  legitimate 
authority  of  the  Legislature  to  delegate  the  exercise  thereof 
to  municipal  corporations.  That  the  right  to  exercise  this 
police  power  is  a  governmental  function  which  cannot  be 
alienated,  surrendered  or  abridged  by  the  Legislature  by 
any  grant,  contract  or  delegation  whatsoever." 

So  far  as  the  State  of  Pennsylvania  is  concerned,  the 
highest  appellate  court  of  that  State  has  twice  decided  these 

VOL.   IV— 7. 
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very  ordinances  now  brought  in  question  to  be 
Mutual  Union  Tel.  Co.  v.  PhUcu  and  W.  U.  Tel. 
:Phila.j  22  W.  N.  Cases,  39 ;  Chester  r.  Phila.,  Me 
and  PottsviUe  Tel.  Co.  [1892],  Peon.  S.  C.  Adv. 
611 ;  AUentown  v.  W.  U.  Tel.  Co.  [1892],  id.  610. 

The  description  given  in  these  cases  of  the  condi 
the  streets  confirms  what  the  observation  of  every 
makes  evident,  that  lives  and  property  can  only 
tected  against  the  dangers  threatened  by  overhead 
by  strict  regulation  and  the  most  careful  inspecti 
addition,  we  are  referred  to  the  following  cases  in  P 
vania,  distinctly  holding  that  the  plaintiff  has  p 
exercise  police  regulation  over  telegraph  lines. 
Phila,  V.  W.  U.  Tel.  Co,,  2  W.  N.  Cases,  455,  460; 
warJc  R,  R,  Co.  v.  Phila.,  11  Wright,  321 ;  Branson  t 
id.  322. 

It  seems  to  us,  therefore,  that  with  the  legal  qi 
disposed  of,  all  that  remained  was  to  determine 
the  ordinances  and  the  charges  made  were  a  proper 
of  the  police  power  delegated  to  the  plaintiff  or  p 
by  it.  And  the  referee  is  sustained  by  the  cases  1 
he  refers  in  his  opinion,  in  holding  that  whether  tl 
been  a  proper  exercise  by  the  municipality  of  this  ] 
regulation  is  to  be  determined  by  a  consideratio] 
reasonableness  of  the  terms  of  the  ordinance  an< 
charges  imposed.     This  the  referee  proceeded  to  d< 

As  to  the  expense  entailed  upon  the  city  off  Phila 
it  was  shown  that  in  order  to  have  it  thorough  and  i 
it  was  deemed  essential  to  require  a  morning  repc 
an  ''electrical  report,"  to  be  made  by  every  polic 
duty  at  niglit,  of  whom  there  are  1,526  receiving  a  i 
two  dollars  and  fifty  cents  a  day.  In  additioi 
shown  that  the  appropriation  for  the  police  burea 
was  over  a  million  dollars,  for  the  bureau  of  fire  es« 
six  hundred  thousand  and  for  the  electrical  bureau 
hundred  and  forty  thousand  dollars,  and  that  these 
bureaus  were  engaged  and  took  part  in  enfor 
regulations    and    ordinances    in    question    in  th 
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fartereflt.  It  was  also  given  in  testimony  by  the  chief  of 
the  file  bureau  that  if  the  wires  were  put  under  ground 
fliere  would  be  a  saving  of  one  fire  station,  whose  expense 
uuiQally  is  about  the  amount  of  the  total  charges  on  all  the 
oomi  anies. 

Upon  such  testimony,  having  regard  to  the  extensive 
irea  of  a  city  like  Philadelphia  and  the  range  of  work  and 
expense  involved  in  the  regulation  of  poles  and  wires,  we 
think  the  referee  was  right  in  holding  that,  contrasted 
with  the  large  outlay  made  by  the  municipality,  the 
unoonts  charged  the  defendants  and  sought  to  be  re- 
covered in  this  action  are  reasonable.  We  think  that 
the  Supreme  Court  (of  Appeal)  in  the  case  of  Allen" 
town  V  Western  Union  Telegraph  Company^  supra^ 
in  considering  the  particular  charges  in  these  ordinances, 
correctly  defined  the  rule  of  law  to  be  applied,  viz  :  "  The 
amount  of  the  license  fee  in  such  cases  rests  with  city 
coQDcils  in  the  first  instance,  and  only  upon  an  abuse  of 
their  discretion  is  the  court  justified  in  interfering.  We 
cannot  say  that  discretion  has  been  abused  in  this  case  or 
that  the  license  fee  is  unreasonable. 

It  will  thus  be  seen  that  we  concur  with  the  view  taken 
by  the  referee  as  to  the  reasonableness  of  the  charges 
imposed  on  the  defendants.  Indeed,  we  might  well  have 
allowed  this  judgment  to  stand  upon  the  able  opinion  of  the 
referee,  which  thoroughly  discusses  every  question  that  has 
been  presented  upon  this  appeal.  It  would  serve  no  useful 
purpose  to  go  over  the  same  ground,  refer  to  the  same 
anthorities  and  draw  the  same  conclusions  as  the  referee 
has  done.  Though  the  question  in  principle  is  an  import- 
ant one,  we  do  not  regard  it  as  either  novel  or  difficult. 
An  examination  of  cases  in  the  United  States  Supreme 
Court  and  in  the  highest  appellate  courts  of  this  State  and 
Pennsylvania  supi)orts  the  legal  principle  invoked  by  the 
plaintiff,  and  the  evidence  adduced  in  this  case  sustains 
tile  oonclosion  of  the  referee  favorable  to  plaintiff's  right 
to  recover. 
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In  our  opinion  the  judgment  should  be  aflirme 
costs. 
Van  Brunt,  P.  J.,  and  Barrett,  J.,  concurred. 
Judgment  affirmed,  with  costs. 


Note. —  See  note  to  St,  Louis  v.  W,  U.  Tel,  Co.  (second  decision 
See  Index  to  this  and  previous  volumes,  title  **  Constitutional  L 
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Appellant. 

Pennaylvania  Supreme  Court,  February  go,  189S. 

(154  Pa.  St.  464.) 

Telegraph.— Municipal  license  fee. —  Plsadino. 

An  affidavit  of  defense  in  an  action  for  the  recovery  of  license  fee 
by  municipal  ordinance  upon  a  telegraph  company,  held  insufl 
alleging  merely  that  the  amount  of  the  tax  was  unreasonably 
that  it  was  disproportionate  to  the  ordinary  expenses  of  : 
officers,  and  not  taking  into  consideration  the  additional  exp 
dent  to  the  increased  responsibility  imposed  upon  the  city  by  I 
poles  in  its  streets,  it  being  bound  at  its  peril  to  keep  the  streei 
the  traveling  public. 

Appeal  by  defendant  below  from  order  of  Court 
mon  Pleas,  Delaware  county,  granting  judgment  f 
of  sufficient  affidavit  of  defense. 

It  appeared  from  the  record  that  in  1884  and  1 
city  of  Chester,  by  ordinance,  provided  that  every  b 
company  owning  poles  within  the  city  should  pay  i 
fee  of  $1.00  upon  each  new  pole  which  it  should  er 
$1.00  per  annum  for  each  pole  maintained  by  it,  i 
scribing  penalties  for  failure  to  comply  with  the  or 

Action  to  collect  $1,470,  the  amount  of  accruec 
fees  upon  246  poles  from  1885  to  1891.  Furth 
stated  in  the  opinion. 
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Silyf^  W.  PeUitf  John  R.  Read  and  H.  B.   QUI,  for 
plaintiff. 

Orlanffo  Harvey^  for  appellee. 

Per  Curiam:  It  was  conceded  by  the  appellant  company 
that  the  city  of  Chester  has  the  power  to  impose  a  reason- 
able  charge  for  a  license  to  erect  telegraph  poles  within  the 
limits  of  the  municipality.  The  ordinance  of  the  city 
imposed  a  license  tax  of  one  dollar  per  year  for  each  pole. 
We  have  held  in  a  number  of  recent  cases  that  this  amount 
is  not  so  unreasonable  as  to  justify  us  in  interferini^:  with 
the  discretion  of  such  municipalities.  In  this  case,  how- 
ever, the  court  below  entered  judgment  for  want  of  a  suffi- 
cient affidavit  of  defence.  The  affidavit  in  question  contains 
this  averment : 

**The  said  Western  Union  Telegraph  Company  avers 
that  the  sum  sought  to  be  recovered  in  this  cause  pretends 
to  be  imposed  and  is  sought  to  be  justified  as  a  license  tax 
merely  in  aid,  and  as  part  of,  a  police  regulation  of  the 
city  of  Chester,  and,  as  such,  is  unjust  and  unreasonable  in 
that  the  amount  thereof  is  wholly  disproportioned  to  the 
usual,  ordinary  or  necessary  expense  of  municipal  officers, 
of  issuing  licenses,  and  other  expenses  thereby  imposed 
upon  the  municipality  of  the  city  of  Chester,  but  is,  on  the 
contrary,  largely  in  excess  thereof,  to  wit,  at  least  five 
times  the  exi)ense  thereof,  wherefore  the  sum  is  unreason- 
able, not  authorized  by  law  and  therefore  void.*' 

For  the  puri)oses  of  this  case  we  must  treat  this  averment 
as  true,  as  far  as  it  goes. .  The  difficulty  is  it  does  not  go 
lar  enough.  It  refers  only  to  the  usual,  ordinary  or  neces- 
sary expense  of  municipal  officers,  of  issuing  licenses  and 
other  expenses  thereby  imposed  upon  the  municipality.  It 
makes  no  reference  to  the  liability  imposed  upon  the  city 
by  the  erection  of  telegraph  poles.  It  is  the  duty  of  the 
city  to  see  that  the  poles  are  safe,  and  properly  maintained, 
and  should  a  citizen  be  injured  in  person  or  property  by 
teasoQ  of  a  neglect  of  such  duty,  an  action  might  lie  against 
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t lie  city  for  the  consequences  of  such  neglect.    It  is 
take  therefore  to  measure  the  reasonableness  of  the  < 
by  the  amount  actually  expended  by  the  city  for  a 
nlar  year,   to  the  particular   purposes  specified 
affidavit. 
Judgment  affirmed. 


Note. — See  note  to  second  following  case. 


St.  Loms  v.  Western  Union  Telegraph  Comf 

U.  S,  Supreme  Court,  March  6, 1S9S» 
(148  U.  S.  92.) 

Teleoraph  poles  in  streets.— Municipal  bental-chabob.- 

B0AD8  ACT. 

A  municipal  ordinance  requiring  the  payment  of  a  fixed  sum  for 
graph  or  telephone  pole  maintained  in  the  streets  does  not 
privilege  or  license  tax.    It  is  in  the  nature  of  rental. 

Such  charge  is  not  forbidden  upon  common  law  principles,  n 
fact  that  the  poles  belong  to  a  telegraph  company  which  has 
the  provisions  of  the  post-roads  act  of  Congress.  The  privileg 
by  that  statute  is,  like  any  other  franchise,  to  be  exercised  in  f 
tion  to  public  and  private  rights. 

Whether  the  rental  charged  is  reasonable  is  a  matter  open  for  c 
tion  by  the  courts. 

Cases  of  this  series  cited  in  opinion:  W,  U.  Td.  Co,  v.  Atty.-Chfd 
Tol.  2,  p.  67  ;  New  Orleans  v.  Ot  So,  Teleph.  <St  TeL  Co.,  voL 
Philadelphia  v.  TV.  U.  TeL  Co.,  vol.  8,  p.  52. 

Ekrou  to  Circuit  Court,  E.  D.,  Missouri. 

Statement  of  case  by  the  court : 

On  February  25,  1881,  the  city  of  St.  Louis  pj 
ordinance,  known  as  ordinance  No.  11,604,  authori 
telegraph  or  telephone  company  duly  incorporatec 
jjQg  to  law,  doing  business  or  desiring  to  do  busine 
city  of  St.  LouiS|  to  set  its  poles,  pins,  abutmen 


UNITED  STATES,  1893.  103 

St.  Louis  T.  Telegraph  Co. 

and  other  fixtares  along  and  across  any  of  the  public  roads, 
streets  and  alleys  of  the  city,  subject  to  certain  prescribed 
Immolations.     Sections  six,  eight  and  nine  read  as  follows  : 

Sec  ft.  Every  telegraph  or  telephone  company  doing  busineas  in  this  city 
dull  keep  on  deposit  with  the  treasurer  the  sum  of  fifty  dollars,  subject  to 
orier  of  the  street  conmitjsioner,  to  be  used  by  him  in  restoring  any  side- 
wilk.  gutter,  street  or  alley  pavement  displaced  or  injured  in  the  erection, 
akeration  or  removal  of  any  pole  of  such  company,  when  said  company 
refuses  or  fails  to  make  such  restoration  to  the  Mitisfaction  of  such  com- 
missioner.   Any  company  failing  to  make  such  deposit  within  thirty  days 
after  the  passage  of  this  ordinance,  or  within  five  days  after  commencing 
business,  if  a  new  company,  or  which  shall  fail  to  make  good  the  amount 
when  any  portion  of  it  has  been  expended  as  herein  provided,  within  five 
days  after  notice  so  to  do  has  been  sent  by  the  street  commissioner,  shaU 
be  deemed  guilty  of  a  misdemeanor  and  punished  as  hereinafter  provided. 
Sec.  8.  Any  company  erecting  poles  under  the  provision  of  this  ordinance 
shall,  before  obtaining  a  permit  therefor  from  the  board  of  public  improve- 
ments, file  an  agreement  in  the  office  of  the  city  register  permitting  the 
city  of  St  Louis  to  occupy "and'use  the  top  cross-arm  of  any  pole  erected .  or 
which  is  now  erected,  for  the  use  of  said  city  for  telegraph  purposes  free 
of  charge. 

Sec.  9.  Nothing  contained  in  this  ordinance  shall  be  so  construed  as  to 
in  anj  manner  affect  the  right  of  the  city  in  the  future  to  prescribe  any 
other  mode  of  conducting  such  wires  over  or  under  its  thoroughfares. 

On  March  22,  1884,  another  ordinance,  known  as  ordi- 
nance No.  12,733,  was  pa^ed.  This  ordinance  was  entitled 
'*An  ordinance  to  amend  ordinance  number  11,604,"  etc., 
and  amended  that  ordinance  by  adding  certain  sections,  of 
which  section  1 1  reads  as  follows : 

Sec  11.  From  and  after  the  first  day  of  July,  IBSi,  all  telegraph  and  tele- 
phone companies,  which  are  not  by  ordinance  taxed  on  their  gross  income 
for  city  purfioses,  shall  pay  to  the  city  of  St.  Louis,  for  the  privilege  of 
ming  the  streets,  alleys  and  public  places  thereof,  the  sum  of  five  dollars 
per  annum  for  each  and  every  telegraph  or  telephone  pole  erected  or  used 
bj  them  in  the  streets,  alleys  and  public  places  in  said  city. 

This  section  continued  in  force  and  was  incorporated  into 
and  became  a  part  of  an  ordinance  of  the  city  entitled  "An 
ordinance  in  revision  of  the  ordinances  of  the  city  of  St. 
Loais,  and  to  establish  new  ordinance  provisions  for  the 
government  of  said  city,"  approved  April  12,  1887,  and 
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numbered  14,000,  the  section  being  in  said  revised  ord 
known  as  section  671  of  article  8  of  chapter  15. 

Tlie  Western  Union  Telegraph  Company,  being  one 
companies  designated  in  section  671,  not  taxed  on  it 
income  for  city  purposes,  and  failing  to  pay  the  sure 
dollars  per  annum  for  each  telegraph  pole,  as  requi 
said  section,  on  April  7,  1888,  there  was  filed  in  thee 
tlu»  clerk  of  the  Circuit  Court  of  the  city  of  St.  I 
petition  setting  forth  these  various  ordinances,  a 
that  the  telegraph  company  had  during  the  three  ye 
past  held,  owned  and  used  in  the  streets  and  public 
of  the  city  of  St.  Louis  1509  telegraph  poles,  and  j 
to  recover  the  sum  of  $22,635  therefor.    This  si 
removed  by  the  telegraph  company  to  the  United 
Circuit  Court  for  the  eastern  district  of  Missouri, 
February  1 0,  1 889,  an  amended  answer  was  filed 
company  admitting  its  use  of  the  streets  of  the  citj 
Louis  as  charged,  and  that  it  was  not  taxed  on  11 
income  for  city  purposes,  but  denying  the  validity 
said  ordinance,  and  the  authority  of  the  city  to  pas 
also  set  up  as  defenses  that  it  was  a  corporation  chs 
created  and  organized  under  the  laws  of  the  State  < 
York ;  that  it  owned,  controlled  and  used  lines 
orraph  in  various  parts  of  the  United  States,  whi 
uected  w^ith  its  lines  in  the  city  of  St.  Louis  ;  that 
5th  of  June,  1867,  it  duly  filed  with  the  postmaster 
of  the  United  States  a  written  acceptance  of  the  rest 
an  1  obligations  required  by  law  under  and  in  aco 
with  the  act  of  Congress  of  the  United  States,  a; 
July  24,  1S66,  entitled  ''An  act  to  aid  in  the  cons 
of  telegrn[)h  lines  and  to  secure  to  the  government 
of  the  same  for  postal,  military  and  other  purpose 
that  it  had  ever  since  been  subject  to  and  complied 
terms  of  such  act ;  that  the  streets  and  public  p 
the  city  of  St.  Louis  were  established  post-road 
United  States  under  and  in  pursuance  of  the  law 
United  States,  and  of  the  authorized  rules  and  reg 
of  the  officers  and  departments  of  the  United  State 
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passed  and  adopted  in  pursuance  of  said  laws  ;  that  it  haf 
constructed,  operated  and  maintained  its  lines  of  telegraph 
in  the  city  of  St.  Louis  under  and  by  virtue  of  the  author- 
ity of  said  axjts  of  Congress ;  that  while  the  city  of  St. 
Lonis  claims  compensation  from  the  defendant  in  the  sum 
of  five  dollars  per  annum  on  account  of  each  and  every 
telegraph  pole  in  the  streets,  alleys  and  public  places  in 
the  city,  yet  in  fact  the  said  sum  so  assessed  and  sought  to 
be  recovered  from  it  is  a  privilege  or  license  tax  for  the 
privilege  of  carrying  on  its  business  in  the  city  of   St. 
Louis ;  and  that  its  assessment  and  attempted  enforcement 
and  collection  are  in  violation  of  article  1,  section  8,  para- 
graphs 3  and  7,  of  the  Constitntion  of  the  United  States. 
The  defendant  also  alleged  that  it  had  'complied  with  all 
the  terms  of  ordinance  No.  11,6()4  ;  and,  further,  that  dur- 
ing the  time  set  forth  in  the  petition  all  its  property  within 
the  city  of  St.  Louis  was  assessed  in  pursuance  of  law  for 
the  purpose  of  taxation  by  the  State  and  city,  and  that  it 
had  paid  all  taxes*  levied  thereon  ;  and,  still  further,  that 
the  ordinance  set  forth  imposed  upon  defendant  a  burden 
and  tax  additional  to  the  taxes  regularly  assessed  upon 
the  property  of  defendant,  without  any  corresponding  or 
special  advantage  to  the  defendant ;  and  that,  in  so  far  as 
it  attempted  to  exact  five  dollars  per  annum  for  each  pole, 
it  was  unreasonable,  unjust,  oppressive  and  void.    The 
case  was  tried  by  the  court  vdthout  a  jury,  and  on  June 
17, 1889,  a  judgment  was  entered  in  favor  of  the  defend- 
ant, the  court  holding  that  the  burden  imposed  was  a  tax, 
and  imposed  in  such  form  that  it  could  only  be  regarded  as 
a  privil^e^or  license  tax,  which  the  city  had  no  authority 
to  impose.    39  Fed.  Rep.  59.    To  reverse  such  judgment 
the  city  sued  out  a  writ  of  error  from  this  court. 

W.  C.  Marshall^  for  plaintiflE  in  error. 

John  F.  Dillon  (with  whom  was  RusTi  Taggart  on  the 
brief),  and  Elenions  Smith  (with  whom  were  CJtarlts  W. 
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Wells^  Willard  Brown  and  George  H.  Ftarons  < 
brief),  for  defendant  in  error. 

Justice  Brewer  delivered  the  opinion  of  the  conn 

•  «  «  «  ¥c  ¥c  *  4r  «  « 

And,  first,  with  reference  to  the  ruling  that  this 
was  a  privilege  or  license  tax.    To  determine  this  qu 
we  must  refer  to  the  language  of  the  ordinance  itse! 
by  that  we  find  that  the  charge  is  imposed  for  the  pi 
of  using  the  streets,   alleys  and  public    places,   ; 
graduated  by  the  amount  of  such  use.     Clearly,  th 
privilege  or  license  tax.    The  amount  to  be  paid 
graduated  by  the  amount  of  the  business,  nor  is  ii 
fixed  for  the  privilege  of  doing  business.     It  is  mor< 
nature  of  a  charge  for  the  use  of  property  belonging 
city  —  that  which  may  properly  be  called  rental, 
is  a  demand  of  sovereignty  ;  a  toll  is  a  demand  of  ] 
torship."     Slate  Freight    Tax  Cases^  16  Wall.  21 
If,  instead  of  occupying  the  streets  and  public  plac 
its  telegraph  poles,  the  company  should  do  what 
rightfully  do,  purchase  ground  in  the  various  bloc 
private  individuals,  and  to  such  ground  remove  i1 
the  section  would  no  longer  have  any  applicatic 
That  by  it  the  city  receives  something  which  it  ma 
revenue,  does  not  determine  the  character  of  the  c 
make  it  a  tax.     The  revenues  of  a  municipality  m 
from  rentals  as  legitimately  and  as  properly  as  froi 
Supposing  the  city  of  St.  Louis  should  find  its 
too  small  for  its  purposes,  or  too  far  removed  from 
tre  of  business,  and  should  purchase  or  build  anot 
satisfactory  in  this  respect,  it  would  not  there 
forced  to  let  the  old  one  remain  vacant  or  to  imn 
sell  it,  bur  might  derive  revenue  by  renting  its 
rooms.     Would  an  ordinance  fixing  the    price  \ 
those  rooms  could  be  occupied  be  in  any  sende  one  in 
tax  ?    Nor  is  the  character  of  the  charge  changed  I 
of  the  fact  that  it  is  not  imposed  upon  such  telegr 
panics  as  by  ordinance  are  taxed  on  their  gross  ii 
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city  purposes.     In  the  illustration  jnst  made  in  respect  to 
a  city  haU«  suppose  that  the  city,  in  its  ordinance  fixing  a 
price  for  the  use  of  its  rooms,  should  permit  persons  who 
pay  a  certain  amount  of  taxes  to  occupy  a  portion  of  the 
building  free  of  rent,  that  would  not  make  the  charge  upon 
others  for  their  use  of  rooms  a  tax.     Whatever  the  reasons 
may  have  been  for  exempting  certain  classes  of  companies 
from  this  charge,  such  exemption   doe-s    not  change  the 
character  of  the  charge,  or  make  that  a  tax  which  would 
otherwise  be  a  matter  of  rental.     Whether  the  city  has 
power  to  collect  rental  for  the  use  of  streets  and  public 
places,  or  whether,  if  it  has,  the  charge  as  here  made  is 
excessive,   are  questions  entirely  distinct.     That  this  is 
not  a  tax  ui)on  the  property  of  the  corporation,  or  upon 
its  business,  or  for  the  privilege    of    doing  business,  is 
thos  disclosed  by  the  very  terms  of   the    section.     The 
city  has  attempted  to    make  the  telegraph  company  pay 
for  appropriating  to  its  own  and  sole  use  a  part  of  the 
streets  and  public  places  of  the  city.     It  is  seeking  to  col- 
lect rent.     While  we  think  that  the  Circuit  Court  erred  in 
its  conclusions  as  to  the  character  of  this  charge,  it  does  not 
follow  therefrom  that  the  judgment  should  be  reversed, 
ind  a  judgment  entered  in  favor  of  the  city.    Other  ques- 
tions are  presented  which  compel  examination. 

Has  the  city  a  right  to  charge  this  defendant  for  the  use 
of  its  streets  and  public  places  ?  And  here,  first,  it  may 
be  well  to  consider  the  nature  of  the  use  which  is  made  by 
the  defendant  of  the  streets,  and  the  general  power  of  the 
{mUic  to  exact  compensation  for  the  use  of  streets  and 
rotds.  The  use  which  the  defendant  makes  of  the  streets  is 
in  exclusive  and  permanent  one,  and  not  one  temporary, 
dufting  and  in  common  with  the  general  public.  The  ordi- 
ttuy  traveller,  whether  on  foot  or  in  a  vehicle,  passes  to 
aod  fro  along  the  streets,  and  his  use  and  occupation  there- 
of are  temporary  and  shifting.  The  space  he  occupies  one 
tBoment  he  abandons  the  next  to  be  occupied  by  any  other 
tniveler.  This  use  is  common  to  all  members  of  the  public, 
tod  it  is  a  use  open  equally  to  citizens  of  other  States  witJi 
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those  of  the  State  in  which  the  street  is  situate.  ] 
use  made  by  the  telegraph  company  is,  in  respec 
much  of  the  space  as  it  occupies  with  its  poles,  per 
and  exclusive.  It  as  effectually  and  permanently 
sesses  the  general  public  as  if  it  had  destroyed  that 
of  ground.  Whatever  benefit  the  public  may  re< 
the  way  of  transportation  of  messages,  that  space  h 
as  respects  its  actual  use  for  purposes  of  a  highi/i 
personal  travel,  wholly  lost  to  the  public.  By  si 
multiplication  of  telegraph  and  telephone  compai 
whole  space  of  the  highway  might  be  occupied,  a 
which  was  designed  for  general  use  for  purposes  o 
entirely  appropriated  to  the  separate  use  of  compar 
for  the  transportation  of  messages. 

We  do  not  mean  to  be  understood  as  questioi 
right  of  municipalities  to  permit  such  occupatioi 
streets  by  telegraph  and  telephone  companies,  nor 
involved  here  the  question  whether  such  use  is  a  ne 
tude  or  burden  placed  upon  the  easement,  entit 
adjacent  lot  owners  to  additional  compensation.  . 
we  desire  or  need  to  notice  is  the  fact  that  this  u 
absolute,  permanent  and  exclusive  appropriation 
space  in  the  streets  which  is  occupied  by  the  U 
poles.  To  that  extent  it  is  a  use  different  in  k 
extent  from  that  enjoyed  by  the  general  public 
when  there  is  this  permanent  and  exclusive  apprc 
of  a  part  of  the  highway,  is  there  in  the  nature  c 
p,ny thing  to  inhibit  the  public  from  exacting  renta 
space  thus  occupied  ?  Obviously  not.  Suppose  a 
pality  permits  one  to  occupy  a  space  in  a  pub! 
for  the  erection  of  a  booth  in  which  to  sell  fruit  a: 
articles  ;  who  would  question  the  right  of  the  city  i 
for  the  use  of  the  ground  thus  occupied,  or  call  sue 
a  tax,  or  anything  else  except  rental  ?  So,  in  like 
while  permission  to  a  telegraph  company  to  occ 
streets  is  not  technically  a  lease,  and  does  not 
create  the  relation  of  landlord  and  tenant,  yet  it  h 
ing  of  the  exclusive  use  of  real  estate,  for  which  1 
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bs  a  right  to  exact  compensation,  which  is  in  the  nature 
of  rental.  We  do  not  understand  it  to  be  questioned  by 
oooDsel  for  the  defendant  that,  under  the  Constitution  and 
laws  of  Missouri,  the  city  of  St.  Louis  has  the  full  control 
of  its  streets,  and  in  this  resi)ect  represents  the  public  in 
idatioii  thereto. 

It  is  daimed,  however,  by  defendant,  that  under  the  act 
of  Clongress  of  July  24,  1866,  c.  230,  14  Stat.  221,  and  by 
Tirtae  of  its  written  acceptance  of  the  provisions,  restric- 
tions and  obligations  imposed  by  that  act,  it  has  a  right 
to  occupy  the  streets  of  St.  Louis  with  its  telegraph  poles. 
The  first  section  of  that  act  contains  the  supposed  grant  of 
power.     It  reads: 

Tluii  an  J  telegraph  company  now  organized,  or  which  may  be  hereafter 

organiied  onder  the  laws  of  any  State  in  this  Union,  shall  have  the  right 

to  ooostnict,  maintain  and  operate  lines  of  telegraph  through  and  over 

any  portion  of  the  public  domain  of  the  United  States,  over  and  along  any 

of  the  mOitary  or  poet-roads  of  the  United  States,  which  have  been  or  may 

Ivreafter  be  declared  such  by  act  of  Congress,  and  over,  under  or  across 

tbe  navigable  streams  or  waters  of  the  United  States :  Provided^  that  such 

linei  of  telegraph  shall  be  so  constructed  and  maintained  as  not  to  obstruct 

the  navigation  of  such  streams  and  waters,  or  interfere  with  the  ordinary 

tiiTal  on  such  military  or  poet-roads. 

By  sec.  3964,  Rev.  St.,  U.  S. : 

The  following  are  established  post-roads :  •  »  •  All  letter  carrier 
nnt«s  established  in  any  city  or  town  for  the  collection  and  delivery  of 
nail  matters 

And  the  streets  of  St.  Louis  are  such  '^  letter  carrier 
lontes.'*    So  also  by  the  act  of  March  1,  1884,  23  Stat.  3 : 

AH  paUic  roads  and  highways,  while  kept  up  and  maintained  as  such, 
are  hmby  declared  to  be  post  routes. 

It  is  a  misconception,  however,  to  suppose  that  the  fran- 
chise or  privilege  granted  by  the  act  of  1 866  carries  with  it 
the  unrestricted  right  to  appropriate  the  public  property 
of  a  State.     It  is  like  any  other  franchise,  to  be  exercised 
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in  subordination  to  public  as  to  private  rights.    W 
fiprant  from  one  government  may  supersede  and  a 
franchises  and  rights  held  at  the  will  of  its  grantor, 
not  abridge  any  property  rights  of  a  public  charact 
ated  by  the  authority  of  another  sovereignty.    1 
would  suppose  that  a  franchise  from  the  federal  g 
ment  to  a  corporation,  State  or  national,  to  construci 
state  roads  or  lines  of  travel,  transportation  or  comn 
tion,  would  authorize  it  to  enter  upon  the  private  pr 
of  an  individual,  and  appropriate  it  without  compen 
No  matter  how  broad  and  comprehensive  might 
terms  in  which  the  franchise  was  granted,  it  would  I 
fessedly  subordinate  to  the  right  of  the  individual 
be  deprived  of  his  property  without  just  compen 
And  the  principle  is  the  same  when,  under  the  g 
a  franchise  from  the  national  government,  a  corp 
assumes  to  enter  upon  property  of  a  public  nature 
ing  to  a  State.     It  would  not  be  claimed,  for  instant 
under  a  franchise  from  Congress  to  construct  and 
an  interstate  railroad,  the  grantee  thereof  could  ent 
the  State-house  grounds  of  the  State,  and  const 
depot  there,  without  paying  the  value  of  the  propei 
appropriated.     Although  the  State-house  grounds  1: 
erty  devoted  to  the  public  uses,  it  is  property  dev 
the  public  uses  of  the  State,  and  property  whose  ow 
and  control  are  in  the  State,  and  it  is  not  within  tl 
petency  of  the  national  government  to  dispossess  tl 
of  such  control  and  use,  or  appropriate  the  same  to 
benefit,  or  the  benefit  of  any  of  its  corporations  or  g 
without  suitable  compensation  to  the  State.     Tl 
extends  to  streets  and  highways ;  they  are  the  publ 
erty  of  the  State.     While  for  purposes  of  travel  a 
mon  use,  they  are  open  to  the  citizens  of  every  Stal 
and  no  State  can,  by  its  legislation,  deprive  the  cii 
another  State  of  such  common  use,  yet,  when  an  a 
ation  of  any  part  of  this  public  property  to  an  e 
use  is  sought,  whether  by  a  citizen  or  corporatioi 
same  or  another  State,  or  a  corporation  of  the 
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government,  it  is  within  the  competency  of  the  State,  rep- 
twentin^  the  sovereignty  of  that  local  public,  to  exact  for 
ite  benefit  oomx)ensation  for  this  exclusive  appropriation. 
U  matters  not  for  what  this  exclusive  appropriation  is 
taken,  whether  for  steam  railroads  or  street  railroads,  tele- 
graphs or  telephones,  the  State  may,  if  it  chooses,  exact  from 
the'  party  or  corporation  given  such  exclusive  use  pecun- 
iary compensation  to  the  general  public  for  being  deprived 
of  the  common  use  of  the  portion  thus  appropriated. 

This  is  not  the  first  time  that  an  effort  has  been  made  to 
withdraw  corporate  property  from  State  control,  under  and 
by  virtne  of  this  act  of  Congress.     In  Western  Union  Tel' 
egraph  Company  w.  Massachusetts,  125  U.  S.  630,  the 
telegraph  company  set  up  that  act  as  a  defense  against  State 
taxation,  but  the  defense  was  overruled.    Mr.  Justice  Mil- 
ler, on  page  648,  speaking  for  the  court,  used  this  lan- 
guage :  "  This,  however,  is  merely  a  permissive  statute,  and 
there  is  no  expression  in  it  which  implies  that  this  permis- 
non  to  extend  its  lines  along  roads  not  built  or  owned  by 
the  United  States,  or  over  and  under  navigable  streams,  or 
over  bridges  not  built  or  owned  by  the  Federal  government, 
carries  with  it  any  exemption  from  the  ordinary  burdens  of 
taxation.     While  the  State  could  not  interfere  by  any  spe- 
cific statnte  to  prevent  a  corporation  from  placing  its  lines 
along  these  x)ost-roads,  or  stop  the  use  ,of  them  after  they 
were  placed  there,  nevertheless  the  company  receiving  the 
benefit  of  the  laws  of  the  State  for  the  protection  of  its 
property  and  its  rights  is  liable  to  be  taxed  upon  its  real  or 
personal  property  as  any  other  person  would  be.     It  never 
could  have  been  intended  by  the  Congress  of  the  United  States 
hi  conferring  npon  a  corporation  of  one  State  the  authority  to 
enter  the  territory  of  any  other  State  and  erect  its  poles  and 
Unes  therein,  to  establish  the  pro^josition  that  such  a  com- 
pany owed  no  obedience  to  the  laws  of  the  State  into  which 
it  thus  entered,  and  was  under  no  obligation  to  pay  its  fair 
proportion  of  the  taxes  necessary  to  its  support." 

If  it  is,  as  there  held,  simply  a  permissive  statute,  and 
nothing  in  it  which  implies  that  the  permission  to  extend 
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Its  lines  along  roads  not  built  or  owned  by  the  United 
carries  with  it  any  exemption  from  the  ordinary  bard 
taxation,  it  may  also  be  affirmed  that  it  carries  with 
exemption  from  the  ordinary  burdens  which  may  b 
upon  those  who  would  appropriate  to  their  exclusii 
any  portion  of  the  public  highways. 

Again,  it  is  said  that  by  ordinance  No.  11,604,  th 
contracted  with  defendant  to  permit  the  erection  of 
poles  in  consideration  of  the  right  of  the  city  to  occu] 
use  the  top  cross-arm  of  any  pole  for  its  own  telegrap 
poses,  free  of  charge ;  and  in  support  of  that  prop 
the  case  of  N^ew  Orleans  ▼•  SotUhem  Telephone  d 
graph  Co.,  40  La.  Ann.  41,  is  cited.    But  in  that  < 
appeared  that  the  telephone  company  had  set  its  pel 
constructed  its  lines  under  and  by  virtue  of  the  gran 
by  the  ordinance,  and  hence  the  conditions  named  * 
were  held  part  of  the  contract  between  the  city  and  ' 
ephone  company,  which  the  former  was  not  at  lib 
disregard.     As  stated  in  the  opinion,  page  45 :  "  Ohs 
upon  the  clearest  considerations  of  law  and  justice,  th 
of  authority  to  defendant,  when  accepted  and  actec 
became  an  irrevocable  contract,  and  the  city  is  powe 
set  it  aside  or  to  interpolate  new  and  more  onerous 
erations  therein.     Such  has  been  the  well-recognia 
trine  of  the  authorities  since  the  Dartmouth  Colleg 
4  Wheat.  518."     The  same  principle  controlled  the  < 
Commonwealth  v.  New  Bedford  Bridge^  2  Gray,  338 
sas  Citfj  V.  Gorrigan^  86  Missouri,  67 ;  Chicago  v.  & 
9  Wall.  50. 

But  the  difficulty  of  the  application  of  that  doc 
this  case  is  that  there  is  nothing  to  show  that  a  sin. 
was  erected  under  or  by  virtue  of  ordinance  No. 
The  only  statement  in  the  agreed  facts  is  that  th 
erected  prior  to  July  1,  1884.  If  we  turn  to  the  oi 
mony,  there  is  nothing  tending  to  show  that  ai 
erected  after  the  25th  of  February,  1881,  the  dat 
passage  of  ordinance  No.  11,604.  On  the  contra 
testimony  shows  that  the  company  had  been  eng 
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the  telegraph,  business  in  the  city  of  St.  Louis  for  16  years 
or  more  prior  to  1881.  There  is  nothing,  either,  in  the 
agreed  facts,  as  to  the  nse  of  the  top  cross-arm  of  any  poles 
by  the  city  of  St.  Louis,  and  the  testimony  tends  to  show 
that  they  were  so  used  prior  to  1881. 

Whatever,  therefore,  of  estoppel  mjght  arise  if  anything 
had  been  done  by  the  telegraph  company  under  the  ordi- 
nance to  change  its  i)osition,  as  the  case  now  stands  none 
can  be  invoked,  and  all  that  can  be  said  of  the  ordinance  is 
that,  in  its  application  to  the  facts  as  they  appear,  there  is 
simply  a  temi)orary  matter  of  street  regulation,  and  one 
subject  to  change  at  the  pleasure  of  the  city.    It  is  unneces- 
sary, however,  to  consider  these  matters  at  length,  for  on  a 
new  trial  the  facts  in  respect  thereto  can  be  more  fully 
developed.     It  is  true  that  in  cases  tried  by  the  court, 
where  all  the  facts  are  specifically  found  or  agreed  to,  it  is 
within  the  power  of  this  court,  in  reversing,  to  direct  the 
jadgment  which  shall  be  entered  upon  such  findings.     At 
the  same  time  if  for  any  reasons  justice  seems  to  require  it, 
the  court  may  simply  reverse  and  direct  a  new  trial.   Indeed, 
this  has  been  done,  under  special  circumstances,  in  cases 
where  there  were  no  findings  of  fact  or  agreed  statement, 
or  where  that  which  was  presented  was  obviously  defective. 
Graham  v.  BayTie^  18  How.  60 ;  Flanders  v.  Tweedy  9  Wall. 
425. 

Another  matter  is  discussed  by  counsel  which  calls  for 

attention,  and  that  is  the  proposition  that  the  ordinance 

charging  five  dollars  a  pole  per  annum  is  unreasonable, 

unjust  and  excessive.     Among  other  cases  cited  in  support 

of  that  proposition  is  Philadelphia  w.  IVestern  Union 

Td.  Co.^  40  Fed.  Rep.  616,  in  which  an  ordinance  similar  in 

its  terms  was  held  unreasonable  and  void  by  the  Circuit 

Court  of   the   United  States  for  the  eastern  district  of 

Pennsylvania.     We  think  that  question,  like  the  last,  may 

^  passed  for  further  investigation  on  the  subsequent  trial. 

Pfirm  /acfej  an  ordinance  like  that  is  reasonable.     The 

court  cannot  assume  that  such  a  charge  is  excessive,  and  so 

VOL.    IV— 6. 
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excessive  as  to  make  the  ordinance  unreasonable  and 
for,  as  applied  in  certain  cases,  a  like  charge  for  so 
appropriation  of  the  streets  may  be  reasonable.     If 
a  few  blocks  of  Wall  street,  New  York,  the  telegrap 
pany  should  place  on  the  public  streets  1,600  of  it 
telegraph  poles,  it  would  seem  as  though  no  court 
declare  that  five  dollars  a  pole  was  an  excessive 
rental  for  the  ground  so  exclusively  appropriated  ; 
on  the  other  hand,  a  charge  for  a  like  number  of  po 
small  village,  where  space  is  abundant  and  land  c 
value,  would  be  manifestly  unreasonable,  and  migl 
excessive  as  to  be  void.     Indeed,  it  may  be  observed 
line  of  the  thoughts  heretofore  expressed,  that  this 
is  one  in  the  nature  of  rental ;  that  the  occupation 
interstate  commerce  company  of  the  streets  cannot  be 
by  the  city;  that  all  that  it  can  insist  upon  is, 
respect  reasonable  compensation  for  the  space  in  the 
thus  exclusively  appropriated  ;  and  it  follows  in  the 
of  things  that  it  does  not  lie  exclusively  in  its  p 
determine  what  is  reasonable  rental.     The  inquiry 
open  in  the  courts,  and  it  is  an  inquiry  which  must 
largely  upon  matters  not  apparent  upon  the  faci 
ordinance,  but  existing  only  in  the  actual  state  of  a 
the  city. 

We  think  that  this  is  all  that  need  be  said  in  refe 
the  case  as  it  now  stands.  For  the  reasons  gii 
judgment  is 

Eeversed  and  the  case  is  remanded  for  aneu 

Justice  Brown  delivered  a  dissenting  opinion. 


Note. —  See  note  to  next  case. 

See  algo  Index,  title  ''  Constitutional  Law.** 
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St.  Louis  v.  <  Western  Union  Telegraph  Company. 

United  States  Supreme  Court,  May  IS,  1893. 

(149  U.  S.  465.) 

Tkleoraph  oomfant. — Municipal  control. — Rental. 

The  dtj  of  St.  Louis  has  such  interest  in  and  control  over  the  streets, 
aUejB,  and  public  places  within  its  limits  as  authorizes  it  to  impose  upon 
a  telegraph  company  a  charge  in  the  nature  of  rental  for  the  exolusiye 

of  portions  of  its  streets  for  the  maintenance  of  poles. 

of  this  series  cited  in  opinion  :  Julia  Building  Asaoeiatian  y.  Bell 
TdepK.  Cb.,  vol.  1,  p.  801 :  CUj/  of  St.  Louis  v.  Bell  Teleph.  Co.,  toL  2, 
p.  44. 

On  petition  for  a  rehearing  of  this  case,  reported  last 
aboYe,  the  court  granted  leave  to  file  briefs  upon  the  ques- 
tion stated  in  the  head-note. 

John  P.  Dillon^  Hzcsh  Taggart  and  JBlenious  Smithy 
for  petitioner. 

W.  C.  Marshall,  opposing. 

Brewer,  J. :  In  the  opinion  heretofore  announced,  it 
was  said:  "We  do  not  understand  it  to  be  questioned  by 
counsel  for  the  defendant  that,  under  the  Constitution  and 
laws  of  Missouri,  the  city  of  St.  Louis  has  the  full  control 
of  its  streets  in  this  respect,  and  represents  the  public  in 
relation  thereto."  A  petition  for  a  rehearing  has  been 
filed,  in  which  it  is  claimed  that  the  court  misunderstood 
the  position  of  counsel ;  and,  further,  that  in  fact  the  city 
of  St  Lonis  has  no  such  control.  Leave  having  been  given 
therefor,  briefs  on  the  question  whether  such  control  exists 
have  been  filed  by  both  sides,  that  ol  the  telegraph  com- 
\^j  being  quite  full  and  elaborate. 


116  AMERICAN  ELECTRICAL  CASES. 

St.  Louis  v.  Telegraph  Co. 

We  see  no  reason  to  change  the  views  expresse 
the  power  of  the  city  of  St.  Louis  in  this  matter.     ( 
over  the  streets  resides  somewhere.     As  the  leg 
power  of  a  State  is  vested  in  the  Legislature,  ge 
that  body  has  the  supreme  control,  and  it  deleg 
municipal  corporations  such  measure  thereof  as  i1 
best.     The  city  of  St.  Louis  occupies  a  unique  positi 
does  not,  like  most  cities,  derive  its  powers  by  gra: 
the  Legislature,   but  it  framed    its  own    charter 
express  authority  from  the  people  of  the  State,  g 
the  Constitution.     Sections  20  and  21  of  article  ( 
Constitution  of  1875  of  the  State  of  Missouri  aul 
the  election  of  thirteen  freeholders  to  prepare  a  eh 
be  submitted  to  the  qualified  voters  of  the  city, 
when  ratified  by  them,  was  to  "become  the  organi 
the  city."      Section  22  provides  for  amendment 
made  at  intervals  of  not  less  than  two  years,  and  t 
approval  of  three-fifths  of  the  voters.     Sections  2c 
required  the  charter  and  amendments  to  always  b 
mony  with  and  subject  to  the  Constitution  and 
Missouri,  and  gave  the  General  Assembly  the  sam 
over  this  city,  notwithstanding  the  provisions  of  t 
cle,  as  was  had  over  other  cities.     In  pursuance 
provisions  of  the  Constitution  a  charter  was  prepj 
adopted,  and  is,  therefore,  the  ''organic  law"  of 
of  St.  Louis,  and  the  powers  granted  by  it,  so  far 
are  in  harmony  with  the  Constitution  and  law 
State,  and  have  not  been  set  aside  by  any  act  of 
eral  Assembly,  are  the  powers  vested  in  the  cil 
this  charter  is  an  organic  act,  so  defined  in  the  • 
tion,  and  is  to  be  construed  as  organic  acts  are  a 
The  city  is,  in   a  very    just    sense,   an    ^^impe 
imperioy     Its  powers  are  self-appointed,  and  the 
control  existing  in  the  General  Assembly  does 
away  this  peculiar  feature  of  its  charter. 

An  examination  of  this  charter  (2  Rev.  Stat.  ! 
pp.  1572  and  following)  will  discJose  that  very 
general  powers  are  given  to  the  city,  but  it  would 
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sarily  prolong  this  opinion  to  quote  the  many  sections 
defining  these   powers.     It  must  suffice   to  notice  those 
directly  in  point.     Paragraph  2  of  section  26  of  article  3 
gives  the  mayor  and  assembly  power,  by  ordinance,   "  to 
establish,  open,  vacate,  alter,  widen,  extend,  pave,  or  other- 
wise improve  and  sprinkle  all  streets,  avenues,  sidewalks, 
alleys,  wharves,  and  public  grounds  and  squares,  and  pi*o- 
Tide  for  the  payment  of  the  costs  and  expenses  thereof  in 
the  manner  in  this  charter  prescribed  ;  and  also  to  provide 
for  the  grading,  lighting,  cleaning  and  repairing  the  same, 
and  to  condemn  private  property  for  public  uses,  as  pro- 
vided for  in  this  charter ;  to  construct  and  keep  in  repair  all 
bridges,  streets,  sewers  and  drains,  and  to  regulate  the  use 
thereof,"   etc.      The  5th  paragraph  of  the  same  article 
grants  power  "  to  license,  tax,  and  regulate    *    *    *    tele- 
graph companies  or  corporations,  street  railroad  cars,"  etc. 
Article  6  treats  of  public  improvements,  including  the 
opening  of  streets.      Section  2  provides  for  condemning 
private  property,  and  ''for  establishing,  opening,  widen- 
ing or  altering  any  street,  avenue,  alley.,  wharf,    market 
place  or  public  square,  or  route  for  a  sewer  or  water  pipe." 
By  section  4,  commissioners  are  to  be  appointed  to  assess 
the  damages.    By  section  5,  it  is  made  the  duty  of  these 
commissioners  to  ascertain  the  actual  value  of  the  land  and 
premises  proposed  to  be  taken,  and  the  actual  damages 
done  to  the  property  thereby  ;  ' '  and  for  the  payment  of 
such  values  and  damages  to  assess  against  !the  city  the 
amount  of  benefit  to  the  public  generally,  and  the  balance 
against  the  owner  or  owners  of  all  property  which  shall  be 
especially  benefited  by  the  proposed  improvement  in  the 
opinion  of  the  commissioners,  to  the  amount  that  each  lot 
of  such  owner  shall  be  benefited  by  the  improvement." 
Except,  therefore,  for  the  special  benefit  done  to  the  adja- 
cent property,   the  city  pays  out  of  its  treasury  for  the 
opening  of  streets,  and  this  power  of  the  city  to  open  and 
establish    streets,  and  the  duty  of  paying  the   damages 
therefor  out  of  the  city  treasury,  were  not  created  for  the 
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first  time  by  this  charter,  but  have  been  the  rule  j 
back  as  1839. 

Further  than  that,  with  the  charter  was,  as  auth 
)  y  the  Coustitution,  a  scheme  for  an  enlargement  • 
boundaries  of  the  city  of  St.  Louis,  and  an  adjustm 
the  relations  consequent  thereon  between  the  city  ai 
county.  The  boundaries  were  enlarged,  and  by  sect 
of  the  scheme  it  was  provided  that 

*•  Sec.  10.    All  the  public  buildings,  institutions, 
par'^/w   and  property  of  every  character  and  desci 
heretofore  owned  and  controlled  by  the  connty  of  St. 
wit!nn  the  limits  as  extended,  including  the  court 
the  county  jail,  the  insane  asylum,  and  the  poor 
are  hereby  transferred  and  made  over  to  the  city 
Louis,  and  all  the  right,  title  and  interest  of  the  cot 
St.  Ix)uis  in  said  property,  and  in  all  public  roa/ 
highways  within  the  enlarged  limits,  is  hereby  v€ 
the  city  of  St.  Louis,  and  divested  out  of  the  count 
in  consideration  of  the  city  becoming  the  proprieto 
the  couniy   buildings  and  property   within  its  e 
limits,  the  city  hereby  assumes  the  whole  of  the  i 
county  debt  and  the  entire  park  tax."     (2  Rev.  Si 
1879,  p.  1565.) 

Obviously,  the  intent  and  scope  of  this  charte: 
vest  in  the  city  a  very  large  control  over  public  p 
and  i)roperty  devoted  to  public  uses  within  the  te 
limits. 

It  is  given  power  to  open  and  establish  streets,  to 
them  as  it  sees  fit,  and  to  regulate  their  use,  payiuj 
of  this  out  of  its  own  funds.  The  word  *'  regulate 
of  broad  import.  It  is  the  word  used  in  the  Fede 
stitution  to  define  the  power  of  Congress  over  for 
interstate  commerce,  and  he  who  reads  the  many 
of  this  court  will  perceive  how  broad  and  compreh 
has  been  held  to  be.  If  the  city  gives  a  right  to  tl 
the  streets  or  public  grounds,  as  it  did  by  ordini 
11,604,  it  simply  regulates  the  use  when  it  presc 
terms  and  conditions  upon  which  they  shall  be  use 
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should  see  fit  to  construct  an  expensive  boulevard  in  the 
city,  and  then  limit  the  use  of  vehicles  of  a  certain  kind  or 
exact  a  toll  from  all  who  use  it,  would  that  be  other  than  a 
regulation  of  the  use?    And  so  it  is  only  a  matter  of  regu- 
lation of  use  when  the  city  grants  to  the  telegraph  company 
the  right  to  use  exclusively  a  portion  of  the  street,  on  con- 
dition of  contributing  something  towards  the  expense  it  has 
been  to  in  opening  and  improving  the  street.    Unless,  there, 
fore,  the  telegraph  company  has  some  superior  right  which 
excludes  it  from  subjection  to  this  control  on  the  part  of 
the  city  over  the  streets,  it  would  seem  that  the  power  to 
require  payment  of  some  reasonable  sum  for  the  exclusive 
use  of  a  xx)rtion  of  the  streets  was  within  the  grant  of  power 
to  regulate  the  use.    That  the  company  gets  no  such  right 
from  the  general  government  is  shown  by  the  opinion  here- 
tofore delivered,  nor  has  it  any  such  from  the  State.    The 
law  in  force  in  Missouri  from  1866,  gives  certain  rights  in 
streets  to  "comjxanies  organized  under  the  provisions  of 
this  article."  Of  course,  the  defendant,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  York,  can  claim  no 
benefit  of  this.     It  is  true  that,  prior  to  that  time,  and  by 
the  act  of  November  17,  1855  (2  Rev.  Stat.  Mo.  1865,  p. 
1520),  the  right  was  given  to  every  telegraph  corporation  to 
construct  its  lines  along  the  highways  and  public  roads ; 
but  that  was  superseded  by  the  legislation  of  1866 ;  and 
when  in  force  it  was  only  a  permission,  a  license,  which 
might  be  revoked  at  any  time ;  and,   further,    whatever 
rights,  if  any,  this  defendant  may  have  acquired  to  con- 
tinue the  use  of  the  streets  already  occupied  at  the  time  of 
the  revision  of  1866,  it  cannot  with  any  show  of  reason  be 
contended  that  it  received  an  irrevocable  power  to  traverse 
the  State  and  occupy  any  other  streets  and  highways. 

Neither  have  we  found  in  the  various  decisions  of  the 
courts  of  Missouri,  to  which  our  attention  has  been  called, 
any  denial  of  the  power  of  the  city  in  this  respect.  It  is 
tree  in  Glasgow  v.  St.  Louis^  87  Missouri,  678  ;  Cummings 
▼.  81,  Louis  J  90  Missouri,  269  ;  Olaessnery.  Brewing  Asso- 
cialiojf^  100  Missouri,  508  ;  and  BelcJier  Sugar  Refining  Co. 


120  AMERICAN  ELECTRICAL  CASES.       [ 

St.  Louis  V.  Telegraph  Co. 

V.  St  Louts,  <fec.,  Grain  Elevator  Co.^  101  Missouri,  1( 
power  of  the  city  to  devote  the  street-s  or  public  grouj 
purely  private  uses  was  denied  ;  but  in  the  cases  of 
Building  Association  wBell  Telephone  Co., 88 Mii 
258,  and  St.  Louis  v.  Bell  Telephone  Co.,  96  Mi 
623,  it  was  exj^ressly  held  that  the  use  of  the  8tre< 
telephone  poles  was  not  a  private  use  (and  of  coun 
graph  poles  stand  on  the  same  footing),  and  that  a  ] 
corporation  carrying  on  the  public  service  of  transpo 
of  messages  might  be  permitted  to  use  the  streets 
poles.    Counsel  rely  strongly  upon  the  latter  of  these 
in  which  the  power  of  the  city  to  regulate  the  char: 
telephone  service  was  denied.     But  obviously  that  d 
does  not  cover  this  case.     The  relation  of  a  telepl 
telegraph  company  to  its  patrons,   after  the  use 
streets  has  been  granted,  does  not  aflfect  the  use,  and 
to  regulate  the  use  does  not  carry  with  it  by  irnpl 
power  to  regulate  the  dealings  between  the  corp 
having  such  use  and  its  individual  patrons  ;  but  w 
C()mi);iny  shall  pay  to  the  city  for  the  use  is  dire 
volved  in  a  regulation  of  the  use.    The  determinatioi 
amount  to  be  paid  for  the  use  is  as  much  a  matter  of 
tion  as  determining  the  place  which  may  be  used 
size  or  height  of  the  poles.     The  very  argument  n 
the  court  to  show  that  fixing  telephone  charges  ii 
regulation  of  the  use,  is  persuasive  that  fixing  the  j 
the  use  is  such  a  regulation.     Counsel  also  refer  to  i 
of  Atlantic  &  Pacific  Railroad  v.  St.  Louis ^  66  M 
2  3S,  but  there  is  nothing  in  that  case  which  thrc 
light  upon  this.   In  that  it  appeared  that  there  was  a 
the  Legislature  giving  to  the  railroad  company  a 
right  in  respect  to  the  construction  of  a  track  wil 
city  limits,  and  it  was  held  that  the  company  was 
to  the  benefit  of  that  act,  and  to  claim  the  right  j 
the  General  Assembly,  although  it  had  after  the  pa 
the  act  proceeded  in  the  construction  of  the  track  x 
ordinance  of  the  city  purporting  to  give  it  the  p 
But,  as  we  have  seen,  the  act  of  November  1 7, 185£ 
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in  defendant  no  general  and  irrevocable  power  to  occupy 
the  streets  in  any  city  in  the  State  through  all  time.  We 
find  nothing,  therefore,  in  the  cases  cited  from  the  Missouri 
courts  which  militates  with  the  conclusions  we  have  drawn 
as  to  the  power  of  the  city  in  this  respect. 

One  other  matter  deserves  notice.    It  will  be  seen  by 
referring  to  oar  former  opinion  that  one  of  the  contentions 
of  the  counsel  for  the  telegraph  company  was  that  by  ordi- 
nance No.  11,604  the  city  had  contracted  with  the  company 
to  permit  the  erection  of  these  poles  in  consideration  of 
the  right  of  the  city  to  occupy  and  use  the  top  cross-arm 
free  of  charge.     We  quote  this  statement  of  counsel's 
claim  from  their  brief:  "Ordinance  11,604  granted  defend- 
ant authority  to  set  its  poles  in  the  streets  of  the  city  with- 
out any  limitation  as  to  time  for  valuable  considerations 
stipulated;  and  having  been  accepted  and  acted  on  by 
defendant,  and  all  of  its  conditions  complied  with,  and  the 
city  having  acquired  valuable  rights  and  privileges  there- 
under, said  ordinance  and  its  acceptance  constitute  a  con- 
tnict,  which  the  city  cannot  alter  in  its  essential  terms 
without  the  consent  of  the  defendant ;  nor  can  it  impose 
new  and  bnrdensome  considerations."     And  in  respect  to 
this,  further  on  they  say:  "No  question  is  or  can  be  raised 
as  to  the  validity  of  the  contract  made  by  ordinance  No. 
11,604,  and  its  acceptance."     But  if  the  city  had  power  to 
contract  with  defendant  for  the  use  of  the  streets,  it  was 
because  it  had  control  over  that  use.    If  it  can  sell  the 
nse  for  a  consideration,  it  can  require  payment  of  a  con- 
sideration for  the  use ;  and  when  counsel  say  that  no  ques- 
tion can  be  made  as  to  the  validity  of  such  a  contract,  do 
tiiey  not  concede  that  the  city  has  such  control  over  the 
Qse  of  the  streets  as  enables  it  to  demand  pay  therefor  ? 

The  petition  for  a  rehearing  is 

Den  ied. 


KoTE.— The  foregoing  nineteen  cases  treat  of  the  right  of  electrical  cora- 
ptnies  to  occupj  streets  and  highways  (without  special  reference  to  the 
tigbU  of  abutting  owners  of  land) ;  and  of  the  power  of  municipal  corpor* 
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ations  to  authorize  and  direct  such  occupation,  and  to  exact  lice 
or  rental  in  consideration  of  such  occupation. 

It  will  be  observed  that  the  first  nine  relate  to  the  electric  raiN 
next  three  to  electric  light  appliances,  and  the  remainder  to  thos 
telephone  and  telegraph. 

Two  other  cases  of  this  volume,  Moore  v.  City  of  EufatUa  anc 
Tel,  Co,  V.  City  of  Fremont^  are  grouped  with  those  relative  to  th 
of  States  to  tax  telegraph  companies ;  since,  though  the  subject  ui 
Bideration  in  each  was  the  right  to  exact  a  municipal  license  fee,  t 
question  was  rather  in  the  nature  of  an  occupation  tax,  not  based 
use  of  streets ;  and  the  validity  of  such  tax  as  affected  by  the  ii 
commerce  provisions  of  the  United  States  Constitution  was  the  mi 

Other  notes  upon  the  power  of  municipalities  to  authorize  and 
the  use  of  streets  by  electrical  companies  may  be  found  at  voL  i 
series,  p.  175,  and  at  vol.  8.  p.  94,  and  upon  the  power  to  exac 
fees,  vol.  2,  pp.  116,  127 ;  vol.  8,  pp.  55,  71. 

Upon  the  latter  subject,  cases  in  this  and  earlier  volumes  of  t1 
may  be  foimd  in  the  Index  under  the  title  **  License  Fee ;  *'  upon 
of  control,  in  vols.  1  and  2,  the  cases  were  grouped  under  the  in 
•*  Poles  and  Wires  in  Streets,  Municipal  Ck)ntrol  of ; "    in  voL 
"  Municipal  Control." 


People  of  the  State  of  New  York,  ex  eel.  Net 
Electric  Lines  Company,  v.  Squire. 

United  States  Supreme  Court,  May  f ,  189i, 
(145  U.  S.  175 ;  affirming  2  Am.  Elec.  Cas.  176.) 

New  York  subways  acts.— Constitutional  law. 

The  New  York  Subways  Acts  of  18S5  and  1886  apply  to  the  relat( 
men  with  all  other  companies  operating  or  intending  to  ope 
trical  conductors  in  the  city  of  New  York. 

Said  statutes  do  not  violate  the  Constitution  of  the  United  States 
(1)  depriving  the  relator  of  property  without  due  process  of  h 
impairing  the  obligation  of  any  contract  which  it  had  with 
prior  to  the  passage  of  said  acts. 

The  statutes  are  within  the  general  police  powers  of  the  State. 

The  court  stated  the  case  as  follows : 

This  was  an  application  for  a  writ  of  manda 
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behalf  of  the  New  York  Electric  Lines  Company,  a  New 
York  corporation,  to  compel  the  commissioner  of  public 
works  of  New  York  city  to  give  it  written  permission  to 
make  excavations  and  open  up  the  streets  and  pavements 
of  the  city  for  the  purpose  of  laying  its  wires  and  other 
eonductors  of  electricity  underground,  and  of  making  its 
nndei^oond  electrical  connections  in  accoi  dance,  it  was 
claimed,  with  its  franchises  for  such  purposes,  theretofore 
obtidned  from  the  city. 

The  application  was  presented  to  the  Court  of  Common 
Pleas  for  the  city  and  county  of  New  York  at  a  Special 
Term,  and  was  denied  on  the  ground  that  the  relator  had 
not  obtained  the  approval  of  the  commissioners  of  elec- 
trical subways,  for  that  city  and  county,  of  the  plans  and 
specifications  proposed  by  it  for  the  construction  of  its 
underground  electrical  system.     Upon  appeal  to  the  court 
in  General  Term,  the  order  denying  the  application  was 
affirmed  (14  Daly,  154,  166),  and  the  relator  thereupon 
appealed  to  the  Court  of  Appeals  of  the  State,   which 
:^rmed  the  judgment  below.     107  N.  Y.  593.     The  record 
haying  been  remitted  to  the  Court  of  Common  Pleas,  and 
the  judgment  of  the  Court  of  Appeals  having  been  there 
entered  as  its  judgment,  this  writ  of  error  was  sued  out. 

The  case,  as  pi*esented  by  the  petition  for  mandamus, 
and  its  accompanying  exhibits  is  substantially  this:  The 
relator  was  incorporated  on  the  14th  of  October,  1882, 
nnder  the  general  telegraph  law  of  April  12,  1848  (Laws  of 
1848,  ch.  265),  and  the  various  acts  amendatory  thereof  and 
supplementary  thereto,  "for  the  purpose,"  as  stated  in  its 
certificate  of  incorporation,  "of  owning,  constructing, 
using,  maintaining  and  leasing  lines  of  telegraph  wires  or 
other  electric  conductors  for  telegraphic  and  telephonic 
communication,  and  for  electric  illumination,  to  be  placed 
nnder  the  i>avements  of  the  streets,  avenues  and  public 
highways  of  the  cities  of  New  York  and  Brooklyn,  in  tlie 
State  of  New  York,  and  under  the  sidewalks  of  the  stre^f^ 
and  avenues  of  the  said  cities,  and  upon,  over  or  under  pri- 
vate kinds  in  the  said  cities,  within  blocks  of  buildings 
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erected  or  to  be  erected  therein,  and  for  the  purp 
owning  franchises  for  laying  and  operating  the  saic 
of  electric  conductors,  and  the  purchasing,  ownin 
disposing  of  such  real  estate  within  the  said  citie 
such  personal  property  as  may  from  time  to  ti 
necessary  and  convenient  to  the  building,  using,  ma 
ing  and  leasing  the  said  lines  of  electric  conductors.' 

By  section  5  of  the  original  act  of  1848  telegrapl 
panies  were  authorized  to  construct  their  lines  "aloi 
upon  any  of  the  public  roads  and  highways,  or  acre 
of  the  waters  within  the  limits  of  the  State,"  "p; 
tJie  same  shall  not  be  so  constructed  as  to  incommi 
public  use  of  said  roads  or  highway Sy  or  ii}Juriousl\ 
Tupt  the  navigation  of  said  waters^ 

By  section  2  of  the  Amendatory  Act  of  June  2 
(Laws  1853,  c.  471),  the  privilege  was  extended  to  sue 
panies  of  erecting  or  constructing  their  lines  "upc 
or  under  any  of  the  public  roads,  streets  and  hii^hwa 
throufi:h,  across,  or  under  any  of  the  waters"  of  th( 
subject  to  the  same  restrictions  contained  in  the  act  < 

By  §  1  of  the  act  of  June  10,  1881  (Laws  1881, 
amendatory  of  the  preceding  acts  on  this  subject, 
provided  as  follows : 

1.  Any  company  or  companies  organized  and  incorporated  v 
laws  of  this  State  for  the  purpose  of  owning,  constructing,  using  a 
taining  a  line  or  lines  of  electric  telegraph  within  this  State, 
within  and  partly  beyond  the  limits  of  this  State,  are  hereby  av 
from  time  to  time,  to  construct  and  lay  lines  of  electrical  cc 
underground  in  any  city,  village,  or  town  within  the  limits  of  t) 
tubject  to  all  the  provisions  of  law  in  reference  to  9ueh  eomp 
inconsistent  with  this  act :  Provided,  that  such  company  shall,  b 
ing  any  such  line  in  any  city,  village,  or  town  of  this  State,  fli 
from  the  common  council  of  cities,  the  trustees  of  villages,  or 
missioners  of  highways  of  towns,  permission  to  use  the  streets  w 
city,  village,  or  town  for  the  purposes  herein  set  forth. 

Tlie  foregoing  embraces  the  material  parts  of  the 
law  of  New  York  relating  to  telegraph  companies, 
when  the  relator  was  organized. 
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Within  a  few  months  after  the  relator  was  incorporated, 
to  wit,  April  10,  1883,  the  board  of  aldermen  of  the  city  of 
New  York  adopted  resolutions  giving  to  the  relator  permis- 
non  to  lay  its  wires  underground  through  the  city,  in 
accordance  with  certain  restrictions  and  upon  conditions 
particularly  specified.  The  material  portions  of  these  res- 
olutions were  as  follows : 

Besoivedj  tkukt  permisBion  be  and  hereby  is  g^nted  to  the  New  York 

Bectric  liinee  Ccnnpaiij  to  lay  wiree  or  other  oonductors  of  electricity  in 

and  through  the  streets,  avenues  and  highways  of  New  York  oity,  and  to 

■nke  oonnections  of  such  wires  or  conduotoi*s  underground  by  means  of 

the  necessary  vaults,  test-boxes,  and  distributing  conduits,  and  thence 

above  ground,  with  points  of  electric  illumination  or  of  teleg^raphio  or 

tdephonic  signal,  in  accordance  with  the  provisions  of  an  "  ordinance  to 

legulate  the  laying  of  subterranean  telegraph  wires  and  electric  conduc- 

ton  in  the  streets  of  the  city,"  passed  by  the  common  council   and 

approved  by  the  noayor,  December  14,  1878 ;  provided,  however,  and  it  is 

kereby  ordained  and 

Besoived,  that  whenever  the  said  New  York  Electric  Lines  Ck>mi>any,  in 
Hie  progress  of  laying  its  lines  of  electric  conductors,  shall  be  prevented  or 
obs^ucted  from  placing  its  wires  in  the  spaces  which  may  have  been  gen- 
erally selected  under  the  ordinance,  passed  and  approved  as  aforesaid,  by 
nanlioles  of  sewer,  gaa,  iteam  or  water  mainSt  or  other  underground  or 
psTement  impediments,  now  and  heretofore  existing,  then  and  in  such 
eases,  the  said  company  may,  under  the  privileges  hereby  granted,  vary  the 
^laoe  selected,  by  adopting,  appropriating,  and  using  equivalent  and  near- 
Mt  practicable  spaces  as  may  be  found  necessary  ;  and  provided  Jurther. 
and  it  is  hereby  further 

BtMlved  and  ordained,  thskt  the  connection  vaults  or  test-boxes  afore- 
■UDtioned,  may  be  extended  underground  not  more  than  four  feet  in 
depth  or  two  feet  in  any  lateral  direction  beyond  the  limited  spaces  con- 
templated for  the  lines  of  wues,  in  the  ordinance  passed  and  approved  as 
afonsaid,  and  may  be  fitted  with  covers,  or  other  means  of  access,  at  the 
bnl  of  the  pavements  of  the  several  streets  and  avenues. 

Then  follow  several  paragraphs  of  the  ordinance  relating 
to  the  compensation  to  be  paid  by  the  relator  for  the  fran- 
chise thns  given  to  it. 

The  ordinance  of  December  14,  1878,  referred  to  in  the 
first  paragraph  of  that  of  1883,  as  regulating  the  conditions 
and  limitations  ui>on  which  the  franchise  was  granted,  was 
as  follows : 
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No  telegraph  line  or  electric  conductor  shall  be  laid  under  the 
this  city  at  such  depth  from  the  surface  that  the  necessary  e 
incident  to  laying  or  repairing  the  same  shall  expose  or  endi 
water  or  gas  pipes,  sewers,  or  drains,  or  any  parts  thereof. 

Such  wires  or  conductors  shall  in  no  case  be  placed  at  a  greate 
from  the  curbstone  separating  sidewalks  from  carriage  way  than 
except  in  crossing  streets  running  transverse  to  the  direction  of  f 
when  such  crossing  shall  be  made  in  the  shortest  straight  line  or  i 
necessary  connections  with  buildings  and  stations. 

The  method  employed  in  laying  said  conductors  shall  be  such  t 
at  no  time  be  necessary  to  remove  so  much  of  the  pavement ;  oi 
such  excavation  as  to  materially  impede  traffic  or  passage  upon 
or  9treet8  duritig  operation  of  laying  or  repairing  said  eondueto 
when  in  crossing  streets  transversely,  where  it  shall  be  permitted 
the  paving  stone  for  a  width  not  exceeding  two  feet,  and  in  tl 
straight  line  from  corner  to  corner.  In  no  case  during  the  gem 
of  passage  and  traffic  shall  passage  be  interrupted  thereby  foi 
period  than  one  hour. 

The  work  of  removal  and  replacement  of  the  pavements  in  an 
of  the  streets,  avenues,  highways  and  public  places  in  and  throv 
the  wires  of  any  telegraph  company  shall  be  laid  shall  be  subj 
control  and  supervision  of  the  commissioner  of  public  works, 
tions  in  any  and  all  of  the  unopened  streets,  avenues,  highways 
places  shall  also  be  subject  to  like  control  and  supervision. 

The  place  selected  for  placing  said  wires,  in  every  case  being 
to  direction  and  general  position  by  the  foregoing  provisions, 
exceed  two  feet  in  \vidth  by  two  feet  in  depth. 

Grantees  under  this  ordinance  shall  be  required  within  six  mo 
such  permission  shall  be  granted  to  file  with  the  county  clerk  i 
grams,  and  tabular  statements,  including  the  amount  and  posit 
spaces  i)roposed  to  be  occupied  by  them,  and  their  rights  and 
under  this  ordinance  shall  be  confined  to  the  spaces,  positions  i 
ties  as  indicated  by  said  maps,  diagrams  and  statements. 

On  the  16th  of  April,  1883,  the  relator  accepted  t 
chises  granted  to  it  by  the  resolutions  of  the  loth 
month,  and  on  the  1 8th  of  May  of  the  same  year,  il 
the  office  of  the  clerk  of  the  county  of  New  York, 
diagram  and  tabular  statement,  indicating  the  amc 
position  and  localities  of  the  spaces  it  proposed  tc 
in  and  under  the  street*  and  other  land  in  the 
county  of  New  York.  The  petition  avers  that  th< 
immediately  thereafter  proceeded  to  make  ready  il 
ial  and  plant  for  the  construction  of  its  electrical 
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tots  and  underground  lines  in  the  city,  and   began   to 
Ae^elop  and  elaborate  its  mechanical  constnictions  for  the 
mne,  and  to  make  ready  the  machinery,  appliances  and 
implements  for  its  works,  in  pursuance  of  the  objects  of 
its  incorporation,  and  at  great  expense  ;  that  since  then  it 
had  purchased  and  partly  paid  for  and  become  obligate'l 
to  pay  the  sum  of  $60,000  and  upwards  for  pro[)erty  essen- 
tial to  the  execution  of  its  rights  under  the  aforesaid  laws 
and  ordinances;  and  that  more   than  3,000  shares  of  its 
capital  stock,  of  the  par  .value  of  $100,  had  been  issued 
by  it  and  sold  to  persons  who  had  relied  upon  its  said 
franchise. 

It  seems,  however,  that  notwithstanding  the  acts  done 
by  the  relator,  as  above  averred,  it  took  no  steps  towards 
opening  up  the  streets  and  avenues  of  the  city  for  the  pur. 
pose  of  laying  its  wires  and  other  electrical  connections 
anderground,  until  on  or  about  July  21, 1886,  when  it  made 
an  application  to  the  commissioner  of  public  works  for  a 
permit  to  be  allowed  to  make  the  necessary  excavations, 
4c.,  for  such  purpose,  which  application  was  denied  by  the 
commissioner  on  the  23rd  of  the  following  month.  This 
denial,  as  already  stated,  was  made  because  the  relator  had 
not  obtained  the  approval  of  the  board  of  commissioners  of 
electrical  subways,  created  by  the  act  of  the  New  York 
Legislature,  approved  June  13,  1885  (laws  1885,  c.  499),  of 
the  plans  and  construction  proposed  by  the  relator. 

As  this  act  of  the  Legislature  has  a  very  important  bear 
ing  upon  the  material  questions  in  this  case,  it  will  be 
necessary  to  refer  more  particularly  to  it.  Its  first  section 
authorized  and  directed  the  mayor,  comptroller  and  com- 
missioner of  public  works  of  cities  having  more  than  one 
million  jwpulation  to  appoint  three  disinterested  persons, 
residents  of  the  city  for  which  they  should  be  appointed, 
to  be  a  board  of  commissioners  of  electrical  subways.  By 
it8  second  section  it  was  made  the  duty  of  such  board  to 
canse  all  electrical  wires  and  other  conductors  of  electricity 
to  be  removed  from  the  surface  and  placed  underground 
wherever  practicable,  and  to  require  all  electrical  com- 


128  AMERICAN  ELECTRICAL  CASES.       [v 

People,  ex  rel.  v.  Squire. 


panies  opemting  or  intending  to  operate  electrical  coi 
tors  in  any  street,  avenne  or  highway  of  the  cil 
transact  their  business  by  means  of  underground  coi 
tors  wherever  practicable.  Its  third  section  provide 
follows : 

Sec.  8.  When  any  company,  operating  or  intending  to  operate,  ele 
conductors  in  any  such  city  shall  desire  or  be  required  to  place  its  c 
tors,  or  any  of  them,  underground  in  any  of  the  streets,  avenues  09 
liigliway  of  any  such  city,  and  for  that  purpose  to  remove  the  sam 
the  surface  thereof,  and  shall  have  been  duly  authorized  to  do  so,  i 
be  obligatory  upon  such  company  to  file  with  said  board  of  commie 
a  map  or  maps,  made  to  scale,  showing  the  streets  or  avenues  o 
highways  which  are  desired  to  be  used  for  such  purpose,  and  giv: 
general  location,  dimensions  and  course  of  the  underground  o 
desired  to  be  constructed.    Before  any  such  conduits  shall  be  cons 
it  shall  be  necessary  to  obtain  the  approval  by  said  board  of  said 
construction  so  proposed  by  such  company ;  and  said  board  has  ai 
have  power  to  require  that  the  work  of  removal  and  of  oonstruotiU; 
such  system  of  underground  conductors  shall  be  done  according 
plan  so  approved,  subject  at  all  times  to  such  modifications  as  shu 
time  to  time  by  the  board  be  made,  and  subject  also  to  the  rules  ai 
lations,  not  inconsistent  herewith,  prescribed  or  to  be  Iprescribed 
local  authorities  having  control  of  such  streets,  avenues  or  other  hi 
of  such  city. 

Various  other  duties  were  devolved  upon  this  hoi 
the  subsequent  sections  of  the  act,  but  they  need 
referred  to  in  this  connection.  This  act  of  188 
amended  in  certain  particulars,  also  not  material 
questions  involved  in  this  case,  by  the  act  of  May  2i 
(laws  1886,  c.  6o:^).  The  only  other  section  of  the  t 
necessary  to  be  mentioned  is  section  7  which,  as  am 
is  as  follows : 

The  amount  of  such  salaries  and  expenses  fof  the  board  of  sub^ 
missionersj  shall,  in  such  proportion  as  is  prescribed  in  section  eigl 
act,  be  by  the  comptroller  assessed  ui)on  and  collected  from  th( 
companies  operating  electrical  conductors  in  any  such  city  of  t 
which,  under  the  provisions  of  this  act,  are  or  shall  be  required 
and  operate  any  of  their  conductors  underground,  and  shall  be  ] 
the  treasury  of  the  State,  in  such  iustallmenls  a^  the  comptro 
require. 
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After  the  refusal  of  the  commissioner  of  public  works  to 
issue  the  permit  above  mentioned,  the  relator  applied  to 
the  Common  Pleas  Court  for  a  peremptory  mandamus  to 
compel  him  to  issue  it,  with  the  result  as  stated  in  the 
opening  jmragraphs  of  this  statement. 

E.  If.  Marble,  for  plaintiff  in  error. 

James  C.  Carter  and  Melville  Egleston^  by  leave  of  court, 
filed  an  intervening  brief  on  behalf  of  the  Metropolitan  Tel. 
ephone  and  Telegraph  Company. 

David  J.  Dean  (with  whom  was  James  Hillhouse  on  the 
brief),  for  defendant  in  error. 

Justice  Lamar,  after  stating  the  case,  ^delivered  the 
opinion  of  the  court :  In  the  New  York  courts  it  was  con- 
tended by  the  relator  (1)  that  the  aforesaid  acts  of  the  Legis- 
lature of  that  State,  passed  in  J  885  and  1886,  were  not 
applicable  to  it  because  passed  subsequently  to  the  date  of 
&e  alleged  contract  between  it  and  the  city,  of  April  1 6, 
1883  ;  (2)  that  if  they  were  applicable  to  it,  they  were  vio. 
lative  of  the  Constitution  of  the  State  of  New  York,  for 
several  reasons  stated ;  and  (3)  that,  if  applicable,  they  also 
violated  the  Constitution  of  the  United  States  in  certain 
particulars  specified.  All  of  the  points  made  by  the  relator 
were  decided  adversely  to  it  in  the  State  courts. 

In  this  court,  necessarily,  the  contention  that  the  acts  in 
question  are  violative  of  the  (Constitution  of  the  State  is  not 
raised  as  we  would  have  no  jurisdiction  to  consider  such 
questions.  The  contention  here,  on  the  part  of  the  relator, 
as  gathered  from  the  assignment  of  errors,  may  be  thus 

stated  I 

(1)  The  acts  of  1885  and  1886  are  not  applicable  to  the 
relator  for  the  i-eason  urged  before  the  courts  of  the  State ; 

and 

(2)  If  they  be  held  to  apply  to  the  relator  they  are  violat- 

VOL.   IV— 9. 
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ive  of  the  Constitution  of  the  United  States  in  two  pa 
lars :  (a)  They  deprive  the  relator  of  its  property  wi 
due  process  of  law  ;  and  (6)  they  impair  the  obligati 
the  contract  made  between  the  relator  and  the  city  o 
16th  of  April,  1883,  the  date  of  the  acceptance  by  it  i 
provisions  of  the  city  ordinance  of  the  10th  of  that  n 
All  the  other  points  raised  may  be  arranged  under  c 
the  other  of  the  above  heads. 

It  will  be  convenient  to  consider  the  questions  ini 
in  this  case  in  somewhat  the  above  order.     In  no  sense 
term  do  we  think  it  can  be  safely  averred  that  the  t 
1885  and  1886  are  not  applicable  to  the  relator.     Th 
guage  of  both  of  these  acts  clearly  precludes  such  \ 
struction.     It  is  declared  in  the  third  section  above  q 
that  ''  anp  company  operating  or  intending  to  opercU 
trical  conductors  "  in  the  city  shall  be  obliged  to  fil 
the  Board  of  Subway  Commissioners  a  "map  or  maps 
to  scale,"  showing  the  proposed  plan  of  construction 
underground  electrical  system ;  and  shall  also  be  c 
"to  obtain  the  approval  by  said  board  of  said  plan  i 
struction  so  proposed"  before  any  underground  cc 
shall  be  constructed.     The  board  is  further  given  the 
to  compel  the  construction  of  the  electrical  system  in : 
ance  with  the  plans  approved  by  it,  and  to  modif; 
time  to  time,  those  plans,  if  the  public  interest 
require  it.     This  language  is  plain  and  unambiguo 
is  broad  enough  to  include  any  and  every  electrici 
pany,  irrespective  of  the  date  of  its  incorporation,  op 
or  desiring  to  operate,  either  directly  or  indirect! 
lines  of  wire  for  telegraphic,  telephonic,  or  ilium 
purposes  within  the  cities  to  which  it  is  applicable,  • 
of  New  York  confessedly  being  the  only  one  aflEecte 

Neither  can  it  be  said  that  the  acts  of  1 885  and  18 
a  retroactive  effect,  at  least  so  far  as  the  relator  is  con 
since  whatever  rights  it  obtained  under  the  ordin 
1883,  which  it  accepted  as  the  basis  of  the  contract  i 
to  have  entered  into,  were  expressly  subject  to  xecr 
in  their  use,  by  the  highest  legislative  power  in  tl 
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ways  of  the  State  ;  and  rights,  conferred  ii{K)n  sach 
panies  are  not  absolute  rights  but  the  qualified  ri^ 
construct  their  lines  and  operate  them  so  as  not  to  int 
with  the  public  easements  or  the  private  rights  of 
grantees. 

Turning  now  to  the  ordinances  of  1878  and  1883,  th 
visions  of  which  were  accepted  by  the  relator  on  th< 
of  April,  1883,  which  acceptance,  it  is  claimed,  const 
a  contract  between  it  and  the  city,  we  find  that  perm 
was  given  to  the  relator  to  lay  its  lines  of  wire  underg 
in  and  through  the  city,  in  accordance  with  certain 
fied  plans  of  construction.    These  plans  are  elabo 
described  in  those  ordinances  ;  the  depth  at  which  the 
are  to  be  placed  ;  the  distiince  the  conduits,  test-box€ 
connection  vaults  must  be  placed  from  undergrouu' 
sewer,  steam  or  water  mains  ;  the  distance  they  are re< 
to  be  from  the  curbstone  ;  and  the  method  employed 
construction,  are  all  specified  with  great  particularity 
the  supervision  and  control  of  these  matters  of  exca 
and  construction,  by  the  ordinance  of  1878,  devolve 
the  commissioner  of  public  works.     Conceding,  th( 
present  purposes,   without  deciding  that   such  wj 
case,  that  the  relator  had  a  contract  with  the  city  o 
York  for  the  laying  of  its  wires,  and  the  constructio] 
underground  electrical  system,  the  terms  of  the  conti 
found  in  the  statutes  and  the  ordinances,  gave  the 
only  the  right  to  carry  out  the  purposes  of  its  organ 
in  a  manner  which  will  in  nowise  interfe^3  either  wit 
underground  systems  and  connections,  such  as  gas, 
and  water  systems,  already  established  and  in  op 
or  with  the  riechts  of  the  public  to  use  the  streets,  f 
and  highways  of  the  city  for  the  purposes  of  g'^neral 
The  rights  of  the  public  and  the  rights  of  prior  oc 
are  to  be  respected  and  protected. 

In  what  way,  therefore,  did  the  acts  of  1885  ai 
impair  this  contract  ?  Did  they  take  from  the  rela 
rights  which  it  theretofore  possessed  ?  Did  they  ] 
it  from  laying  its  lines  and  constructing  its  unde: 
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electrical  system  in  accordance  with  the  terms,  and  subject 
to  the  restrictions  and  conditions,  of  its  said  contract  with 
the  city  ?    We  think  all  these  questions  must  be  answered 
against  the  relator.     The  only  thing  that  the  acts  of  1886 
and  1886  did  in  this  matter  was  to  create  a  board  of  sub- 
way commissioners,  whose  duty  it  was  to  carry  out  the  pro- 
visions of  the  ordinances  of  the  city  and  the  prior  acts  of 
the  Legislature  relating  to  electric  lines.     The  statutes  of 
1885  and  1886  did  not  prohibit  the  relator  from  carrying 
OQt  the  purposes  of  its  organization  or  from  laying  its  wires 
underground.    They  simply  said  to  it,  "  Submit  your  plans 
and  specifications  of  your  electrical  system  to  the  board  of 
subway  commissioners,  who  will  determine  whether  they 
are  in  accordance  with  the  terms  of  the  ordinances  giving 
you  the  right  to  enter  and  dig  up  the  streets  of  the  city." 
This  the  statutes  had  a  right  to  do.     It  would  be  an 
anomaly  in  municipal  administration,  if  every  corporation 
that  desired  to  dig  up  the  streets  of  a  city  and  make 
underground  connections  for  sewer,  gas,  water,  steam,  elec- 
tricity or  other  purposes,  should  be  allowed  to  proceed 
upon  its  own  theory  of  what  were  proper  plans  for  it  to 
adopt,  and  proper  excavations  to  make.     The  evils  that 
would  follow  from  such  a  system  of  practice  would  be  of 
great  gravity  to  the  public  and  would  entail  endless  dis- 
putes and  bickerings  with  prior  parties  having  equal  rights. 
The  utmost  that  can  be  said  against  the  acts  of  1886  and 
1886  is  that  they  transferred  the  supervision  and  control  of 
the  matters  of  excavation  of  the  streets  and  the  construc- 
tion of  underground  electric  systems  from  the  commissioner 
of  public  works  to  the  board  of  subway  commissioners. 
That  is  the  sum  total  of  the  change  effected.     Not  a  right 
of  the  electrical  companies  was  violated,  and  no  contract 
was  impaired.     The  expressly  reserved  power  of  the  Stat« 
or  municipality  to  regulate  the  use  of  the  streets  and  high- 
ways in  8U(!h  manner  as  not  to  injuriously  affect  the  public 
interests  was  merely  transferred  from  one  public  function- 
ary to  another.     The  power  was  not  enlarged ;  only  the 
agency  by  which  the  supervising  power  of  the  State  was  to 
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be  exercised  was  changed.  It  requires  no  argamen 
citation  of  authorities  to  demonstrate  that  such  proceed 
did  not  impair  the  obligation  of  the  relator's  contract, 
it  did,  every  act  of  incorporation  would  involve  a  lo5 
authority  by  the  Legislature  to  change  its  public  f  unci 
aries,  or  their  respective  powers  and  duties. 

Independently,  however,  of  the  contractual  relatioi 
the  relator,  the  statutes  of  1886  and  1886  are  so  clearl 
exercise  of  the  general  police  powers  of  the  State  tha 
do  not  deem  it  necessary  to  add  anything  on  that  poi 
what  was  said  by  the  Court  of  Appeals  of  New  York. 
N.  Y.  593,  603,  604. 

The  contention  that  the  statutes  referred  to  depriv< 
relator  of  its  property  without  due  process  of  law  is  eqi 
without  foundation.  This  argument  rests  upon  the  ass 
tion  that  the  Legislature  could  not  require  the  ele 
companies  to  pay  the  salaries  of  the  subway  commissio 
as  provided  in  section  7  of  the  act  of  1885,  as  amend 
1886  ;  and  that  this  requirement  of  the  statute  is  in  viol 
of  the  fourteenth  amendment  to  the  Constitution  o 
United  States.  This  contention  cannot  be  sustained  i 
the  principles  of  Charlotte^  etc.^  Railroad  v.  GibbeSj  1 
S.  386.  In  that  case  it  was  held  that  a  statute  of  £ 
Carolina,  requiring  the  salaries  and  expenses  of  the 
railroad  commission  to  be  borne  by  the  several  coi 
tions  owning  or  operating  railroads  within  the  State 
not  in  conflict  with  the  fourteenth  amendment,  whicl 
vides  that  no  State  shall  *' deprive  any  person  oi 
liberty  or  property,  without  due  process  of  law  ;  nor 
to  any  person  within  its  jurisdiction  the  equal  proti 
of  the  laws." 

There  are  no  other  features  of  the  case  that  call  for 
ial  consideration. 

Judgment  affirmed. 


Note. —  For  earlier  cases  in  this  series  upon  the  statutes  designed 
pel  the  placing  underground  of  electric  wires  in  the  larger  cities  of  tl 
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of  New  York,  see  Ikdkx  to  Tolumes  2  and  8,  title  "  New  York  Subways 


See  also  notes  ui>on  the  same  subject,  vol.  2,  page  210 ;  yoI.  8,  pp.  120, 
ISl,  141, 167. 


The  Trustees  of  the  Presbyterian  Church  op  Trenton 
V.  The  State  Board  of  Commissioners  of  Electrical 
Subways  and  the  Trenton  Passenger  Railway  Com- 
pany (Consolidated). 

New  Jersey  Supreme  Court,  July  17, 189$, 
(55  N.  J.  L.  486.) 

Kiw  Jebset  subways  act.— Overhead  wires.— Power  of  commis- 
sioners. 

Die  New  Jersey  Subways  Act  (Pamph.  L.,  p.  78),  the  object  expressed  in 
the  title  of  which  is  •*  the  placing  of  electrical  conductors  underground," 
does  Dot,  nor  was  it  under  such  title  competent  for  the  Legislature  to, 
empower  the  board  of  subway  commissioners  to  grant  a  franchise  to 
erect  poles  and  wires  in  streets.  The  office  and  effect  of  that  legislation 
relate  to  the  control  and  regulation  of  such  franchises  derived  from  other 
competent  authority. 

The  fifth  section  of  that  statute  forbids  the  maintenance  of  poles  and  over- 
heid  wires,  even  by  companies  duly  authorized  to  maintain  them,  with, 
out  the  consent  of  the  board  of  subway  commissioners.  The  board  could 
properly  express  its  consent  by  resolution ;  which  would,  however,  be 
ineffective,  unless  the  franchise  were  independently  granted  by  other 
uid  competent  authority. 

Cue  of  this  series  cited  in  opinion :  State,  Chreen,  Proa.,  v.  Trenton,  ante, 
P-      . 

Certiorari  to  review  resolution  of  board  of  subway  com- 
missioners.    Facts  stated  in  opinion. 

William  S.  Oumraere^  for  plaintiff. 

Chauncey  H.  BeasUy  and  James  Buchanan^  covira. 

The  opinion  of  the  court  was  delivered  by  Depue,  J. : 
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The  Trenton  Passenger  Railway  Company  (Consolic 
was  formed  by  the  consolidation  of  several  horse 
road  and  street  railway  companies  incorporated  und« 
laws  of  this  State,  to  wit,  the  Trenton  Horse  Railroad 
pany,  the  City  Railway  Company,  the  Hamilton 
Railway  Company,  and  the  South  Clinton  Avenue  & 
Street  Railway  Companies,  by  an  agreement  and 
consolidation  dated  September  21,  1891,  and  filed 
office  of  the  Secretary  of  State  of  New  Jersey,  on  Sc 
ber  30,  1891. 

The  Trenton  Horse  Railroad  Company  was  incorp 
by  an  act  passed  March  9, 1859  (Pamph.  L.  1859,  p.  266] 
an  ordinance  approved  January  1,  1891,  the  common 
cil  of  the  city  of  Trenton,  assuming  to  act  under  an 
the  Legislature  approved  March  6, 1886,  empowering 
railway  companies  to  use  electric  or  chemical  mol 
grip  cables  as  the  propelling  power  for  their  cars, 
consent  of  the  municipal  authorities  (Rev.  Supp.,  j 
adopted  an  ordinance  granting  to  the  company  pern 
to  use  electric  motors  as  the  propelling  power  of  i 
on  all  the  lines  in  the  city,  to  be  supplied  with  elec 
from  overhead  wires  supported  by  poles,  to  be  1 
under  the  supervision  and  direction  of  the  city  su 
and  the  committee  on  railroads  of  the  common  c 
On  certiorari  to  test  the  validity  of  this  ordinanc 
court  decided  that  the  act  of  the  Legislature  undei 
the  ordinance  purported   to   have   been   passed  d 
authorize  the  erection  of  poles  and  the  stretching  o 
in  a  public  street,  and  that  the  ordinance  then  in  q 
was  illegal.     Green  v.  Trenton,  25  Vroom,  92. 

Subsequently  on  the  2nd  day  of  August,  1892,  the  1 
Passenger  Railway  Company  (Consolidated)  app 
the  State  board  of  commissioners  of  electrical  subwa 
grant  of  the  privilege  to  construct  and  maintain  electr 
along,  across,  and  above  certain  of  the  streets  of  tl 
city;  and  on  the  same  day  the  State  board  of  commis 
of  electrical  subways  adopted  the  following  resoluti 
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RemilvecL,  that  the  permission  of  this  board  be,  and  the  same  is  hereby, 
giren  to  the  Trenton  Passenger  Railway  Company,  to  construct  and  main- 
tain electric  wires  through  Elast  State  street,  in  the  city  of  Trenton,  from 
the  comer  of  Broad  and  State  streets  to  Chambers  street ;  said  wires  to  be 
Mspended  not  less  than  twenty  feet  above  the  surface  of  said  street,  and 
to  be  used  only  for  the  purpose  of  operating  the  railway  of  said  company ,^ 
and  to  be  constructed  and  maintained  in  conformity  with  the  petition  and 
map  filed  with  this  board  by  said  company. 

The  prosecutors  are  the  owners  of  a  lot  of  land  fronting 
on  State  street,  a  street  through  which  the  company  is 
operating  a  street  railway.  The  company  acting  under  the 
above  resolution  have  located  and  X)laced  two  poles  within 
the  curbline  of  the  street,  in  front  of  and  upon  the  premises 
of  the  prosecutors.  The  object  of  this  writ  is  to  test  the 
validity  of  the  said  resolution  of  the  board. 

The  board  of  commissioners  of  electrical  subways  was 

created  by  an  act  approved  March  10,  1892,  entitled  '*  An 

act  for  the  placing  of  electrical  conductors  underground  in 

cities  of  this  State,  and  for  the  creation  of  a  State  board  of 

commissioners  of  electrical  subways.*    (Pamph.  L.,  p.  78.) 

The  proposition  discussed  by  counsel  was  whether  the 

act  of  1892  conferred  upon  the  board  of  commissioners 

power  to  make  a  grant  of  the  franchise  of  the  right  to  erect 

poles  and  wires  in  the  street.     The  contention    of   the 

counsel  of  the  prosecutors  was  that  the  act  in  question  did 

not  aathorize  the  board  to  grant  a  franchise,  and  that  the 

office  and  effect  of  that  legislation  relate  to  the  control  and 

regnlation  of  such  franchises  derived  from  other  competent 

authority.     In  this  construction  of  the  act  we  concur. 

The  object  expressed  in  the  title  of  the  act  is  "the  placing 
of  electrical  conductors  underground."  Under  this  title  it 
would  not  be  competent  for  the  Legislature  to  empower 
the  commissioners  to  grant  the  franchise  of  erecting  in  the 
streets  poles  and  wires  for  the  transmission  of  electricity. 
Jfor  does  the  enacting  part  of  the  act  purport  to  clothe  the 
commissioners  with  any  such  power.  By  the  second  section 
it  is  made  the  duty  of  the  board  to  examine  the  manner  in 
which  wires  and  cables  for  the  transmission  of  electricity  are 
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constructed  and  used  in  the  cities  of  this  State ;  and  whei 
in  their  judgment,  the  public  welfare  will  be  advauc 
the  removal  of  any  wires,  or  of  the  poles  used  fo 
support  of  electric  wires,  from  the  surface  of  the  e 
to  order  such  poles  and  wires  to  be  removed  from  th 
face  of  the  streets  and  placed  under  the  streets :  And 
owner  of  such  poles  or  wires  shall  not,  on  notice,  n 
them  within  a  specified  time,  it  is  made  the  duty  i 
commissioners  to  remove  such  poles  or  wires  froi 
streets  without  delay.   This  section  also  declares  it  to 
duty  of  the  commissioners,  whenever  they  determin 
the  public  welfare  will  be  advanced  by  the  removal  o 
poles  and  wires  from  the  surface  of  the  street,  to  cans 
electrical    conductors   or    wires   as   thereafter    shs 
used  in  such  city  to   be  placed   under   ground, 
ever,  in  their  judgment,  it  is  practicable  so  to  do. 
parts  of  the  act  authorize  the  construction  of  electricj 
ways  and  underground  conduits  on  plans  to  be  apj 
by  the  commissioners,  within  which  the  wires  or 
used  for  the  transmission  of  electricity  shall  be  place 

Nowhere  in  the  act  is  there  any  indication  of  a  legi 
intent  to  confer  on  this  board  power  to  make  a  grai 
franchise  which  shall  operate  proprio  vigore  to  legal 
erection  of  poles  on  which  electrical  wires  shall  I 
pended.  The  functions  of  the  board  of  commission 
simply  supervisory,  by  way  of  control  over  the  exer< 
franchises  derived  from  other  legislative  authorities 
in  the  street  of  a  city,  wires  and  cable  for  the  transi 
of  electricity.  Under  our  construction  of  the  res 
under  review,  it  does  not  purport  to  grant  to  the  r 
company  the  franchise  of  erecting  poles  in  the  streel 

The  fifth  section  of  the  act  provides  that  no  teh 
telephone,  electric  light,  or  other  electric  wire  or  cab 
thereafter  be  constructed  along,  across,  or  above  1 
face  of  any  street  or  avenue  in  any  city  in  this  Sta 
the  board  shall  authorize  such  wires  to  be  carried 
across,  or  above  the  surface  of  such  streets  or  a 
This  section  is  simply  prohibitory.     It  does  not  puj 
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grant,  or  to  empower  the  commissioners  to  grant,  the 
baochise  of  erecting  poles  or  wires  above  the  surface  of  the 
stoet.  It  prohibits  sach  erections  withoat  the  consent  of 
the  commissioners,  notwithstanding  the  person  or  corpora* 
tioii  to  whom  sach  consent  is  given  may  have  the  franchise 
to  make  use  of  the  streets  Jor  that  purpose.  In  this  sense 
the  sabject-matter  of  this  section  is  germane  to  the  object 
expressed  in  the  title  of  the  act,  and  is  relevant  to  the  pur- 
pose for  which  this  commission  was  established, — the  inhi- 
bition of  x)oles  and  wires  above  the  surface  of  the  street 
wherever  public  welfare  will  be  advanced  by  placing  the 
Hime  ondergroand. 

The  claim  of  the    railroad   company  which   probably 
induced  the  board  to  pass  this  resolution  is,  that  the  com. 
pany  has  the  franchise  to  propel  its  cars  by  electricity,  in\ 
Tirtue  of  section  11  of  the  charter  of  the  Trenton  Horse 
Railroad  Company,  and,  as  incident  thereto,  has  the  right 
to  erect  poles  and  wires  in  the  streets.     However  ground- 
less this  claim  may  be,  the  commissioners  were  not  called 
upon  to  decide  upon  its  sufficiency,  and  any  decision  the 
eommissioners  might  make  on  that  subject  would  not  avail 
the  company  in  any  proceeding  against  it  for  an  invasion 
of  the  rights  of  the  public  or  private  individuals,  arising 
from  an  unlawful  use  of  the  streets.    The  resolution  under 
review  Fas  an  appropriate  method  of  expressing  the  con- 
sult of  the  board  to  the  erection  of  poles  and  wires  above 
groond,  in  conformity  with  the  fifth  section  of  the  act, 
tnd  will  operate  to  relieve  the  company  from  the  interdict 
contained  in  that  section.    It  can  have  no  other  effect. 
Whether  acts  done  by  the  company  under  color  of  this 
tesolntion  are  an  invasion  of  public  or  private  rights,  will 
depend  ux>on  the  question  whether  such  .acts  were  lawful, 
iodependent  of  the  resolution  of  the  board,  and  that  ques- 
tion is  not  before  ns. 
The  resolution  is  sustained. 


I^on.— The  New  Jersey  Subwajrs  Act,  under  oonsideration  in  the  above 
«>«,  was  repealed  in  ISM  (L.  1894,  oh.  7). 
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In  the  same  year  a  statute  was  enacted  in  Massachusetts,  havii 
object  the  placing  undergpround  of  all  electrical  wires  within  a 
territory  in  the  city  of  Boston,  the  same  to  be  done  gradually  f 
completed  before  January  1, 1900.  The  statute  provides  for  a 
ment  of  wires**  in  the  city  government,  also  for  a  "  commissioner 
to  be  appointed  by  the  mayor,  subject  to  confirmation  by  the 
aldermen  (acts  1894,  ch.  454). 


Pacific  Postal  Telegraph  Cable  Company  v 

Ibvine  et  al. 

U.  8.  Circuit  Courts  Southern  District  of  California,  Januari 

(In  Equity.) 

(49  Fed.  Rep.  118.) 

Poles  and  wires  m  hiqhway.— ABumNO  ownebs 

The  erection  of  poles  and  stringing  of  wires  thereon  for  telegrap 
imposes  a  new  burden,  for  which  the  abutting  owner,  in  wl 
title  to  the  soil  of  the  highway  subject  to  the  easement  for  pu 
must  be  compensated. 

Motion  for  injunction.    Facts  stated  in  opinioa 

Oeorge  Heyford^  for  complainant. 

Wilson  &  Lamme^  for  defendants. 

Ross,  District  Judge :  There  are  two  very  sn 
reasons  wliy  the  motion  for  an  injunction  herein  si 
be  granted. 

9.  The  papers  submitted  upon  the  motion  show 
telegraph  poles  and  wires  in  question  were  erectec 
plaiuant  upon  land,  the  fee  of  which  is  in  the  c 
James  Irvine,  and  over  which  the  right  of  way  foi 


UNITED  STATES,  1892.  141 

Telegraph  Cable  Co.  v.  Irvine  et  al. 

road  had  been  theretofore  granted  to  the  board  of  supervisors 
of  the  county  in  which  the  land  is  situate.  It  appears  that 
the  i>oles  and  wires  were  erected  by  complainant  under  a 
gnmt  from  the  board  of  supervisors  so  to  do,  but  without 
the  consent  and  against  the  protest  of  the  defendants.  The 
right  of  way  granted  to  the  supervisors  was  for  a  public 
road,  that  is  to  say,  a  way  to  be  used  by  the  public  for 
ordinary  travel.  Where  the  fee  of  the  highway  is  vested 
in  the  public,  there  can  be  no  valid  legal  objection  to  the 
grant  by  the  public  of  a  right  to  erect  such  i)oles  and  wires 
without  regard  to  the  adjacent  property  holders;  but 
where,  as  here,  the  fee  of  the  highway  remains  in  the 
adjacent  owner,  and  only  its  use  for  purposes  of  public 
travel  has  been  granted,  I  think  it  clear  that  every  use  of 
the  highway  not  in  the  Hoe  of  such  travel  is  an  additional 
burden,  for  which  the  proprietor  of  the  fee  is  entitled  to 
additional  compensation,  and  which  cannot  be  constitu- 
tionally taken  from  him  without  his  consent,  except  by 
proceedings  regularly  instituted  and  prosecuted  according 
to  law. 
Motion  denied. 

Kom-See  ote  to  Green  v.  CUy  dt  Suburban  By.  Co.,  post. 


143  AMERICAN  ELECTRICAL  CASES. 


Ragg  V.  Telegraph  Co. 


BsNjAKiK  F.  Ruoo  V.  Commercial  Union  Tel 

Company. 

Vermont  Supreme  Court,  March  t9,  1894. 

(66  Vt.  208.) 

TkLBORAPH  UNS.  —  ABUTTINO  owner. —  CONSTRUCmON  OF  SI 

Under  certain  statutes  in  Vermont,  held  that  telegraph  compi 
the  right  to  erect  and  maintain  their  lines  in  and  along  anj 
without  obtaining  consent  to  do  so  from  any  one,  providec 
venience  of  the  public  in  traveling,  and  the  repairing  of  the 
are  not  thereby  interfered  with,  and  the  same  are  not  erect 
along  the  streets  of  a  village,  or  in  front  of  or  near  a  dwell 
that  it  become  necessary  to  cut  or  injure  trees. 

Except  in  such  cases,  selectmen  are  not  authorized  to  award  d 
owners  or  occupants  of  adjacent  land. 

Appeal  by  plaintiff  from  a  decree  dismissing  a 
an  injunction,  at  the  instance  of  the  owner  of  land 
upon  a  highway,  restraining  the  erection  of  a  teleg] 
along  the  highway,  until  after  the  payment  of  a 
which  the  selectmen  of  the  town  had  made  to  the 

Farrington  &  Post^  for  the  orator. 
Wilson  &  ffally  for  the  defendant. 

Start,  J. :  The  orator  seeks  to  recover  the  sub 
hundred  dollars,  awarded  to  him  by  the  selectme: 
town  of  St.  Albans  as  damages  on  account  of  the 
of  a  telegraph  line  in  and  along  a  public  highway 
to  his  lands. 

R.  L. ,  sec.  3633,  provides  that  persons  associated 
to  erect  a  line  of  telegraph  wires  in  this  State  may 
and  maintain  the  posts  and  other  necessary  fixtui 
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for  in  and  along  any  highway ;  but  the  same  shall  be  done 
80  as  not  to  interfere  with  the  pablic  convenience  in  travel- 
iog  on  snch  highway,  or  in  repairing  the  same. 

R.  L.,  sec.  3634,  provides  that,  if  it  is  found  inconvenient 
or  inexpedient  to  erect  such  telegraph  wires,  agreeably  to 
section  3633,  the  selectmen  of  the  town  where  such  difficulty 
arises  shall  determine,  on  application,  where  and  in  what 
manner  such  wires  shall  be  erected,  giving  notice  to  the 
parties  interested,  and  shall  certify  their  decision  and  cause 
the  same  to  be  recorded  in  the  town  clerk's  office. 

R.  L.,  sec.  3635,  provides  that,  if  it  is  found  desirable  to 
erect  such  line  of  telegraph  in  and  along  the  streets  of  a 
village,  or  in  front  of  and  near  residences  of  any  persons, 
tnd  such  persons  object  thereto,  they  may  apply  to  the 
selectmen  of  such  town,  or  officers  of  such  village,  who  shall 
determine  through  what  streets  the  same  shall  pass,  or  in 
what  manner,  if  at  all,  such  objections  may  be  obviated ; 
and  such  decision  shall  be  final,  notice  being  given  as 
required  in  section  3634. 

R.  L.,  sec.  3637,  provides  that,  when  in  the  erection  of  a 
telegraph  line,  the  owner  or  occupant  of  lands  or  tenements 
sustains,  or  is  likely  to  sustain,  damages  thereby,  the  select- 
men of  the  town  shall  appraise  such  damage,  and  the  same 
shall  be  paid  before  the  line  is  erected. 

Without  deciding  what  rights  telegraph  companies  have 
under  these  enactments,  we  thin^  it  clear  that  the  Legisla- 
tore  intended  that  they  should  have  the  right  to  erect  and 
maintain  telegraph  lines  in  and  along  any  highway  without 
obtaining  consent  to  do  so  from  any  one,  provided  the  con- 
Tenienoe  of  the  public  in  traveling  and  the  repairing  of  the 
highway  are  not  thereby  interfered  with,  and  the  same  are 
not  erected  in  and  along  the  streets  of  a  village  or  in  front  of 
orneara  residence.  Western  Union  Tel.  Co.  v.  Bullard  et  al. 
65  Vt  634.  Selectmen  are  not  given  authority  or  j  urisdic tion 
in  respect  to  such  lines,  and  if  they  have  power  to  make  a 
nlid  assessment  of  damages,  such  power  is  limited  and 
restricted  to  such  lines  and  parts  of  lines  as  come  within 
the  ezceotions  provided  for  in  these  enactments,  viz. ,  high- 
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ways  where  it  is  found  inconvenient  or  inexpedient  tc 
such  lines  without  interfering  with  the  public  travel 
repairing  of  the  highway,  and  when  objections  are  m; 
erecting  lines  in  and  along  the  streets  of  ayillage  or  is 
of  or  near  a  residence. 

Section  3633,  as  amended  by  No.  32  of  the  acts  of 
provides  that  telegraph  and  telephone  companies,  r 
structing  and  maintaining  their  lines,   shall  not  < 
injure  any  tree  without  the  written  consent  of  the  a 
ing  land  owner  or  occupant,  unless  the  selectmen 
town,  or  trustees  of  the  village,  or  aldermen  of  th< 
where  such  tree  is  situated,  shall  decide,  after  due 
to  the  owner  or  occupant  of  the  time  and  place  of  h( 
that  such  cutting  or  injury  is  necessary ;  and  the 
pay  such  damages  as  said  selectmen,  trustees  or  ale 
shall  award  for  the  same.     From  this  enactment  it 
seem  that  the  Legislature  did  not  understand  that 
men  were  authorized  to  award  damages  to  owners  c 
pants  of  land,  except  in  those  cases  where  they  an 
jurisdiction   to   locate    the  line.      If   they   had 
authority  to  award  damages   in    all  cases  to   ad 
owners  or  occupants  of  lands,  then  this  enactment 
as  it  relates  to  the  assessment  of  damages,  was  unne< 
The  more   reasonable  construction  to  be  given  t 
enactments  is,  that  section  3637  does  not  authorize 
men  to  assess  damages  to  owners  or  occupants  of  ac 
lands  or  tenements,  except  in  those  cases  where  it  1 
inconvenient  or  impracticable  to  erect  a  line  withou 
venience  in  traveling  upon  and  repairing  a  high^ 
where  it  becomes  desirable  to  erect  a  line  in  and  al 
streets  of  a  village  or  in  front  of  or  near  a  reside] 
objections  are  made. 

Section  3637  must  be  construed  in  connection  w 
ceding  sections  which  relate  to  the  power  and  juri 
of  selectmen  in  the  location  of  telegraph  lines ;  an 
so  construed,  it  is  clear  that  the  Legislature  co 
that  there  might  be  places  upon  highways  where  i 
be  impracticable  to  erect  a  telegraph  line  witho 
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fering  with  the  traveling  public  and  the  repairing  of  the 
highway,  and  that  there  might  be  valid  objections  to  erect- 
ing a  line  along  the  streets  of  a  village  or  in  front  of  or 
near  a  dwellling  house ;  and,  for  such  cases,  it  provided 
that  selectmen  or  village  officers  sh6uld  be  called  upon  to 
lacate  the  line  and  determine  how  objections  could  be 
obviated,  and  that  selectmen  should  assess  damages. 
Whether  these  provisions  are  sufficient  to  authorize  select- 
men to  make  a  valid  assessment  of  damages  in  the  excep- 
tional cases  provided  in  these  enactments  we  do  not 
decide.  The  orator^  s  case  does  not  fall  within  any  of  the 
exceptions.  It  does  not  appear  that,  in  the  erection  of  the 
line  in  question,  it  became  inconvenient  or  inexpedient  to 
erect  it  without  inconvenience  in  traveling  or  in  making 
repairs,  nor  does  it  appear  that  the  line  was  erected  in  or 
along  the  streets  of  a  village,  or  in  front  of  or  near  a 
dwelling,  or  that  it  became  necessary  to  cut  or  injure  trees. 
The  burden  was  on  the  orator  to  show  that  the  selectmen 
had  jurisdiction  to  make  the  award  they  did  make.  This 
he  has  not  done.  Therefore  it  must  be  held  that  the 
selectmen  acted  without  authority,  and  that  the  award 
made  by  them  is  void. 

The  decree  of  the  Court  of  Chancery  is    affirmed^  and 
cause  remanded. 


Hon.— See  note  to  Cfreen  v.  City  db  Suburban  Ry.  Co,,  post, 
TbecAse  of  IF.  U.  TeL  Co.  ▼.  BuUard,  cited  in  the  above  opinion,  arose 
Ukdff  the  same  statute,  but  the  only  question  in  issue  was  as  to  the  suffic- 
itncj  of  a  pleading  in  an  action  to  reoover  a  penalty  fixed  by  the  statute 
lor  wilful  interference  with  or  injury  to  telegraph  appliances.  In  the 
oowM  of  the  opinion,  however,  the  court  used  the  foUowing  language,  to 
vliich  reference  is  made  in  the  citation  : 

''A  telegraph  line  may  be  erected  and  maintained  over  aud  upon  a  high- 
wgj  to  as  not  to  interfere  with  the  public  convenience  in  traveling  thereon 
oriaiepairing  the  same  without  cutting  or  injuring  trees,  and  without 
objectioo  or  f'^^"*  for  damages  being  made.  Such  a  line  is  autliorlEed  by 
tk^  chapter,  and  may  be  erected  and  maintained  by  a  telegraph  company 
iipomiaiiM  thereof,  without  obtaining  p,$i'iuissiou  to  do  so  fioinaii^une.** 

VOL.  IV — 10, 
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H.  Wilson  Blashfield,  Respondent,  v.  The  Bi 
State  Telephone  and  Telegraph  Company,  Appe 

N.  Y,  Supreme  Courts  Oen,  Term,  4th  DepL,  SepLf  1893, 

(71  Hun,  632.) 

Tblbphonb  line  in  street.— Abuttino  owner. 

The  construction  of  a  telephone  line  by  the  erection  of  poles  and 
wires  thereon  within  the  limit  of  a  country  highway,  constit 
additional  burden  upon  the  fee  of  adjacent  lands  extending  to  ite 
not  contemplated  or  included  in  the  original  dedication  or  ap; 
tion  of  the  land  for  highway  purposes. 

Appeal  from  judgment  of  Snpreme  Court,  Co 
county,  upon  report  of  referee. 

The  omitted  portion  of  the  opinion,  stating  the  g 
for  reversal  of  the  judgment,  related  to  the  action 
referee  in  striking  out  certain  evidence  upon  his  own  i 
aft^r  the  case  had  been  submitted  for  his  decia 
such  right  having  been  specially  reserved. 

Frederick  E,  SlroTce^  for  the  appellant. 

Franklin  PiercCy  for  the  respondent. 

Hardin,  P.  J. :  An  opinion  was  delivered  by  the ' 
referee,  in  which  he  states:  ''The  principal  ques 
this  case,  and  the  first  one.  to  be  met  and  dispose 
whetlier  or  not  the  construction  of  a  telephone  line 
erection  of  poles  and  tlje  placing  of  wires  thereupon 
the  limits  of  a  country  highway,  constitutes  an  ad< 
burden  upon  the  fee  of  adjacent  lands  extending 
center,  not  contemplated  or  included  in  the  origim 
cation  or  appropriation  of  the  land  for  highway  pur 
Upon  tlie  question  the  learned  referee  concludes 
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opinion  as  follows :     *'  That  the  construction  of  defendant's 
telephone  lines  did  impose  an  additional  burden  upon  the 
fee  of  the  highway  for  which  the  owner  was  entitled  to 
compensation.''      Since  the  learned  referee's  opinion  was 
written,  the  case  of  Eels  v.  American  Telephone  and  Tele- 
graph Co.  48  N.  Y.  St.  Repr.  303 ;  S.  C,  20  N.  Y.  Supp. 
WO,  has  been  decided  by  the  fifth  department,  and  in  that 
case  it  was  held :  "The  occupancy  of  a  highway  by  the 
poles  of  a  telegraph  or  telephone  company  is  not  one  of  the 
ordinary  and  legitimate  uses  for  which  highways  are  estab- 
lished, and  is  the  imposition  of  an  additional  burden  on, 
and  the  taking  of,  the  property  of  the  owner  of  the  fee, 
which  enables  him  to  maintain  an  action  to  compel  the 
removal  of  the  poles,  and  to  recover  possession  of  the  prem- 
ises occupied  thereby,  with  damages,  where  such  occupancy 
is  without  his  consent  and  without  compensation  having 
been  previously  made  him  therefor." 


KoTB.—  The  Etla  case,  above  referred  to,  has  been  affirmed  by  the  Court  of 
Appeals  (143  y.  T.  133).  The  opinion  wiU  be  printed  in  the  next  volumo 
<rf  this  series. 

See  note  to  Oreen  v.  Cfity  db  Svhurban  Ry,  Co,y  po9t. 
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Kaverford  Electric  Light  Company  v.  Har' 

Montgomery  Co,  (Pa.)  Common  Pleas,  March  7,  JS9^. 

(13  Pa.  Co.  Ct.  R.  369.) 
Electhic  light  fixtures  in  street. —  Abutting  ownbb. — Inju: 

The  use  of  highways  for  maintenance  of  eleotrio  light  applianoei 
within  the  purposes  of  public  travel  contemplated  at  the  original 
tion.  Such  use  cannot  be  made  of  a  highway  to  the  injury  of  a' 
ting  owner,  without  compensation  being  made  to  him. 

Cases  of  this  series  cited  in  opinion :  Lockhart  v.  Craig  Street  I 
Co,,  vol.  3,  p.  314  ;  Broome  v.  N.  Y,  <Sb  N,  J,  Teleph,  Co.,  vol.  8, 
Chesapeake  <fc  Pot.  Teleph,  Co.  v.  Mackenzie,  vol,  3,  p.  196 ;  P 
Drew,  vol.  1,  p.  571. 

Motion  to  dissolve  preliminary  injunction.    Facts 
in  opinion. 

Henry  C.  lioyer^  for  plaintiff. 

Charles  Hunsicker^  for  defendant. 

SwARTZ,  P.  J.:  The  complainant's  bill  sees  lor 
the  Hiiverford  Electric  Light  Company  was  incor 
under  the  act  of  the  29th  of  April,  1874,  and  the 
suppleineuts  thereto,  to  furnish  electricity  to  the  pr 
the  township  of  Lower  Merion,  for  the  purpose  o 
heat  and  motive  power.  It  is  also  shown  that  tl 
phiinant  company  surrendered  its  charter  under  1 
visions  of  tlie  act  of  May  8,  1889,  (P.  L.  136,)  and  ] 
new  letters  patent  under  the  said  act. 

The  company  erected  an  electric  plant  at  Haverf 
lege  Station,  in  said  township  of  Lower  Merion 
were  erected  on  the  sides  of  the  public  highways, 
the  electric  wires  are  supported  which  supply  or  c 
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electricity  to  the  consumers.  There  are  no  cities  or  bor- 
oughs within  the  township  limits,  but  the  poles  were  placed 
within  the  limits  of  the  public  highways  by  permission  of 
the  township  supervisors.  A  line  of  poles  was  erected  on 
Montgomery  avenue,  one  of  the  public  roads  of  said  town- 
ship. Three  of  the  i)oles  of  this  line  were  placed  in  front  of 
defendant's  property  but  within  the  limits  of  the  highway, 
and  a  few  feet  from  defendant's  fence  line.  The  street  or 
road  is  forty  feet  wide.  The  defendant,  William  R.  Hart, 
cut  down  these  poles;  the  company  replaced  them,  and 
then  secured  a  preliminary  injunction  to  restrain  him  from 
further  interference  with  the  poles.  The  injunction  was  to 
continue  for  five  days,  unless  cause  be  shown  for  its  further 
continuance.  The  poles  have  been  in  use  since  July,  1891, 
except  duringthe  i)eriod  of  Mr.  Hart' s  interference.  Shall 
we  allow  the  defendant  to  remove  the  poles  ? 

Counsel  for  complainant  in  his  argument  contends  that 
William  R.  Hart's  title  does  not  extend  to  the  middle 
of  the  highway.  Under  the  aflBdavits  before  us  this  owner- 
ship to  the  middle  of  Montgomery  avenue  is  either  in  Mr. 
Hart  or  his  lessor,  Mrs.  Ashbridge.  The  real  parties  in 
interest  are  therefore  represented  before  us. 

Counsel  for  defendant  claims  that  the  poles  in  contro- 
Tersy  should  have  been  located  on  the  other  side  of  the 
avenue,  because  the  opposite  owner  is  a  customer  of  the 
company  while  the  defendant  is  not.  If  the  company  has 
the  right  to  occupy  the  sides  of  the  road  for  its  poles,  we 
cannot  say  that  their  present  location  shows  such  an  abuse 
of  discretion  as  to  call  for  judicial  interference. 

William  R.  Hart,  the  defendant,  is  the  owner  of  a  country 
residence.  The  buildings  stand  back  some  distance  from 
Montgomery  avenue.  He  alleges  that  these  poles  disfigure 
his  property  and  greatly  depreciate  its  market  value. 
Numerous  other  affidavits  are  filed  which  sustain  this  view. 

The  owner  of  land  traversed  by  a  public  road  has  the 
right  to  use  the  land  on  which  the  road  is  located  for  any 
porpose  that  will  not  impede  or  interfere  with  the  public 
trtveL    The  fee  still  remains  in  the  land  owner,  and  the 
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public  acquire  no  more  than  the  free  and  uninterrupted 
of  the  highway  for  the  purposes  of  passage.     For  such 
he  was  compensated.     If  any  additional  servitude  is 
posed,  for  purposes  distinct  from  the  use  of  the  land 
highway,  additional  compensation  must  be  made.     It  is 
that  the  electric  railways  may  locate  their  i)oles  on 
streets  of  a  city  without  any  compensation  to  the  abul 
owners.    Lockhart  v.  Craig  Street  Railway  Compt 
139  Pa.  419.     Suppose  this  rule  is  applicable  to  a  cor 
road,  how  does  it  meet  complainant's  case  ?  Street  railv 
whether  propelled  by  horses  or  electricity,  use  the  higl 
for  the  purpose  of  passage.    We  may  say  such  use  is  i 
cord  with  the  original  design  of  the  road ;  it  is  but  a  n 
of  public  transportation  and  accommodation.     When 
I)ensation  for  use  of  the  land  was  made  the  owner  was  t 
to  recognize  that  his  property  would  be  subjected  t< 
method  of  passage  that  is  developed  in  the  progress  of 
and  the  use  of  the  road  for  the  cars  carries  with  it  tl 
of  the  proper  apparatus  for  moving  them. 

But  what  connection  has  an  electric  light  company 
the  original  design  or  purpose  of  a  public  Voad  ?    Tl 
nothing  in  the  system  of  lighting  by  electricity  tl 
quires  a  public  highway.     The  poles  might  be  place 
side  of  the  roads  and  answer  every  purpose.     The 
May  8,  1889,  allows  such  companies  to  enter  upo 
public  street,  lane,  alley  or  highway,  because  the  i 
afford  a  convenient  location  or  perhaps  because  such  n 
may  cause  the  least  injury  to  private  property,     Wh 
the  purpose  of  the  Legislature  may  have  been,  it 
clear  to  us  that  the  use  which  an  electric  light  company 
of  a  public  highway  has  no  connection  with  the  pi 
of  a  public  road,  and  was  not  a  use  in  the  contempla 
the  owner  of  the  land  and  the  public  authorities  wh 
land  was  approi)riated. 

The  i)oles  occupy  the  defendant's  ground,  and, 
injury  is  done,  the  constitutional  provision  requir 
compensation   to   be   made.     We  cannot  distingui 
injury  from  that  which  is  occasioned  by  the  laying 
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pipes  in  a  public  road  for  the  purposes  of  carrying  natural 
gas  from  the  well  to  a  city  some  miles  away.     The  latter 
injories  may  differ  from  the  former  in  degree  but  not  in 
kind.     Such  gas  pii)es  may  not  be  laid  without  first  paying 
or   securing  compensation  to  the  abutting   land  owner. 
Sterling's  Ap,^   111   Pa.   40.     Poles  with  their    hanging 
wires  and  cross-arms  often  work  greater  injury  to  a  prop- 
erty than  a  gas  pipe  buried  under  the  road-bed.     Ground 
is  occupied,  trees  along  the  highway  are  interfered  with, 
access  to  the  property  is  impeded,  the  view  is  obstructed, 
and  an  unsightly  structure  is  presented  to  the  eye.     These 
are  matters  of  considerable  moment,  when,  as  in  the  present 
case,  the  abutting  owner  is  the  occupant  of  a  fine  suburban 
mansion. 

Telegraph  and  telephone  companies  may  not  occupy  the 
sides    of    a    highway    without    making    compensation. 
Broome  t.  New    York  and  New  Jersey  Telephone 
Co^  42  N.  J.  Equity,  141 ;  Chesapeake  Telephone  Co. 
▼.  Mackenzie  (Md.),  21   Atl.  690.     In  Massachusetts   it 
was  held  by  a  majority  of  the  court  that  roads  and  streets 
may  be  used  for  telegraph  poles  without  any  liability  to 
compensate    abutting  ownera.     The    decisioa  was  based 
upon  the  conclusion  that  such  ^'use  is  certainly  similar  to, 
if  not  identical  with,  that  public  use  of  transmitting  infor- 
mation for  which  the  highway  was    originally   taken." 
fierce  v.  Drew,  136  Mass.  81.    As  already  shown,  this 
plea  can  have  no  application  to  electric  light  companies. 

We  conclude  that  the  defendants  are  entitled  to  such 
damages  as  they  may  sustain  by  the  location  of  the  poles 
and  wires  of  plaintiff  company.  We  add  what  was  said 
in  Stirling's  Ap,^  supra.  "As  to  streets  and  alleys  in 
cities  and  boroughs,  there  are  reasons  why  a  different  rule  to 
some  extent  should  prevail." 

And  now,  March  7,  1892,  the  injunction  heretofore 
awarded  will  be  dissolved  unless  the  complainants  will 
within  fifteen  days  from  this  date  tender  to  the  defendants 
a  bond  in  $1,000  with  surety  conditioned  for  the  payment 
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of  such  damages  as  may  be  legally  recovered  against 
by  the  said  defendants  by  reason  of  the  erection  o 
poles  aforesaid. 


Note. —  See  note  to  Oreen  v.  Cit^  db  Suburban  Ry,  Co.,  post* 


Henry  S.  Heilman  et  al.  v.  Lebanon  &  A.  Street 

WAY  Co. 

Pennsylvania  SupremeCo  urt,  Jan,  4, 1S9S. 

a45  Pa.  23.) 
Eleotrio  railway. —  Abutting  owners.— Constitutional  i 

Appeal  from  order  vacating  preliminary  injunction  restraining  en 
electric  railway  upon  rural  highway  without  compensation  to  i 
owners,  dismissed ;   the  st^itute  under  which  defendants  open 
providing  for  such  compensation ;   and  the  court  believing 
merits  should  be  considered  upon  final  hearing. 

Appeal  from  order  dissolving  preliminary  inji 
restraining  the  erection  of  an  electric  railway  in  i 
highway  without  compensation  to  abutting  owners. 

The  plaintiff  also  attacked  the  constitutionality  of 
nte  (Act  of  May  14,  1889),  under  which  the  defends 
proceeding,  upon  the  ground  that  it  provided  for  i 
pensation  to  abutting  owners. 

Bassler  Boyer^  for  appellants. 

S.  P.  Light  and  (7.  H.  Killinr,  ei\  for  appellee. 

Per  Curiam:  Without  intimating  any  opinion  a^ 
merits  of  this  case,  we  think  it  should  proceed 
hearing,  in  order  that  the  facts  may  be  more  fnllj 
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oped.    It  appears  to  present  a  question  which,  in  some  of 
its  aapectB  at  least,  may  be  regarded  as  a  new  one. 
Order  aflirmed,  and  appeal  dismissed. 


Note. —  The  decision  of  this  case  by  the  court  below  (10  Pa.  Ck).  Ct.  Rep, 
341),  is  cited  in  Cent,  Pa,  Teleph.,  <Ste,  Co.  v.  Wilkeaharre,  dbc,  Ry,  Co,^ 
pott,  as  authority  for  the  proposition  that  the  electric  street  railway  does 
not  impose  a  new  servitude  for  which  the  abutting  owner  is  entitled  to 
compensation.  Also  in  Delaware,  L,  A  W,  R,  Co,  v.  WUkesbarre^  dre.  Ry, 
(^,,  the  same  decision  is  cited. 

See  note  to  Chreen  y.  City  A  Suburban  Ry,  Co,,  poit. 


Fbsderick  William  Koch  et  al.   v.  North  Avbnub 
Railway  Company  of  Baltimore  City. 

Maryland  Court  of  Appeals,  Jan,  i8, 1892, 

(76  Md.  222.) 

ElKCTRIO    STBKBT    RAn^WAY. —  MlTNICIPAL    CONTROL.— CONSTRUCfnON    OF 
OBDnf ANOB.—  iNJUNOnON.—  ABUTTINa  OWNERS. 

Oidioanoe  permitting  street  railway  company  to  lay  tracks,  and  to  use 

tucks  of  other  companies,  construed. 
Tbe  use  of  streets  for  electric  street  railways  does  not  impose  a  new  servl* 

tade  for  which  abutting  owners  are  entitled  to  compensation. 
Therefore  where  permission  has  been  given  by  municipal  officers,  pursuant 

toitatutory  authority,  abutting  owners  are  not  entitled  to  injunction. 
Ombs  of  this  series  cited  with  approval :  Taggart  v.  Newport  8t,  Ry,  Co.^ 

ToL8,  p.806;  HaUey  v.  Rapid  Transit  St,  Ry.   Co,,  vol.  3.  p.   283; 

WiUiamM  v.  City  Elee.  Ry,  Co.,  toL  8,  p.  231 ;  Loek/iart  v.  Craig  St.  Ry, 

Cb.,  voL  8,  p.  814. 

Appeal  by  plaintiflf  below  from  judgment  of  Circuit 
Court,  Baltimore  City,  refusing  injunction.  Facts  stated 
in  opinion. 

B.  J.  D.  Oro8Sj  and  Bernard  Carter  (with  whom  were 
Btfgh  L.  B(mdy  Jr.j  and  John  K.  Cowen^  on  the  brief),  for 
the  appellants. 
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Francis  K.  Carey ^  and  Fielden  O.  Slingluff  ( 
whom  was  Julian  L  Alexander  on  the  brief)  for  th€ 
pellee. 

Robinson,  J.,  delivered  the  opinion  of  the  Court :  Tl 
a  bill  by  abutting  lot  owners  to  enjoin  the  defendai 
street  railway  company,  from  constructing  its  roax 
North  avenue ;  and  the  questions  are  : 

First.  Is  the  defendant  a  lawfully  incorporated 
pany? 

Secondly.  If  incorporated,  has  it  the  legal  right  t< 
tracks  of  its  own  outside  of  the  tracks  already  laid  on 
avenue  by  other  railway  companies  ? 

Thirdly.  Have  the  city  authorities  the  power  to  an 
ize  the  defendant  to  use  electricity  as  a  motive  pom 
propelling  its  cars  ? 

Fonrthly.  Is  tlie  elevated  structure  proposed  to  be 
down  North  street  an  ** elevated  road'*  within  the  me 
of  the  statute  wliich  provides  that  no  elevated  road,  c 
other  railroad  than  a  surface  road,  shall  be  built 
tUronsh  the  City  of  Baltimore,  except  under  a  s 
cUavter  gianted  by  the  I^egislature ?  Section  186,  A 
of  the  Code. 

Being,  then,  lawfully  incorporated,  the  questi 
whether  the  defendant  has  the  legal  right  to  constn 
own  tracks  outside  of  the  existing  tracks  on  North  a^ 
And  this  depends  ui)on  the  construction  of  ordinanc 
23,  known  as  tlie  *' North- A  venue  Ordinance."  Thi 
nance  is  en  titled  "An  ordinance  to  authorize  th( 
struct  ion  of  city  passenger  railway  tracks  by  the  1 
Avenue  Company  of  Baltimore  City,  on  North  avei 
C  uilford  avenue."  And  section  1  provides  that  "the  ] 
Avenue  Kailway  Company  of  Baltimore  City  be,  an 
hereby,  authorized  to  lay  down  and  construct  doub] 
railway  tracks  for  the  purposes  of  its  business,  and  i 
nectiou  with  double  tracks  now  authorized  to  be  const 
by  it  on  North  avenue  to  McCullough  street,"  etc. 
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That  this  section,  standing  alone,  authorizes  the  defend- 
tnt  to  construct  outside  tracks  of  its  own  cannot,  it  seems 
to  us,  be  questioned.  It  cannot  be  questioned,  because  the 
ri^^ht  to  do  so  is  granted  in  terms  which  exclude  all  con« 
tention.  But  this  right,  it  is  said,  is  not  only  restricted, 
but  actually  taken  away,  by  the  third  section.  Now  what 
is  this  section  ?    It  reads  as  follows : 

Thst  it  ahaU  be  lawful  for  the  said  North  Avenue  Railway  Company  of 
Baltimore  City  to  use  the  tracks  now  laid  on  North  avenue  by  the  Balti- 
more City  Passenger  Railway  Company,  ♦  ♦  ♦  in  the  manner  and  to 
the  extent  to  which  it  is  lawful  for  the  mayor  and  city  council  of  Balti- 
more to  grant  the  right  to  use  said  tracks ;  and  in  any  case  in  which  the 
aaid  railroads  are  entitled  to  the  exclusive  use  of  said  tracks,  and  the  North 
Avenue  Railway  Company  cannot  agree  with  them  for  the  joint  use  of 
their  said  tracks,  then  it  shall  be  lawful  for  the  North  Avenue  Railway 
Company  to  lay  its  rails  inside  and  outside  of  said  tracks  of  other  roads. 

This  section,  it  is  argued,  makes  it  obligatory  upon  the 
defendant  to  use  the  tracks  of  other  railway  companies  on 
North  avenue,  provided  the  city  authorities  have  the 
power  to  grant  such  right ;  and  if  they  have  no  such  power, 
and  the  defendant  is  unable  to  agree  with  these  companies 
for  the  joint  use  of  their  tracks,  then  the  defendant  is 
anthorized  to  lay  its  rails  inside  and  outside  of  the  ti'ncks 
of  such  companies ;  and  that  under  no  circumstances  has  it 
the  right  to  lay  outside  tracks  of  its  own  on  North  avenue ; 
in  other  words,  that  this  right,  if  granted  by  the  first  sec- 
tion, is  revoked  by  implication  by  the  third  section.  Tiiis 
construction  cannot  be  supported,  it  seems  to  us,  unless  we 
import  into  this  section  language  not  to  be  found  in  it,  or 
construe  the  language  used  in  a  sense  altogether  different 
from  its  plain  and  obvious  meaning.  The  words  'Ht  may 
he  lawfvl^^^  as  here  used,  are  to  be  construed  in  their 
natural  and  ordinary  sense  as  being  permissive,  ''They 
are  words,"  as  was  said  by  Lord  Cairus  in  Julius  v. 
Lord  Bishop  of  Oxford^  5  Appeal  Cases,  214,  "merely 
making  that  legal  and  possible  which  there  would  other- 
wise be  no  i)Ower,  right  or  authority  to  do.  They  confer  a 
facalty  or  power,  and  they  do  not  of  themselves  do  more 
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than  confer  a  faculty  or  power."  The  words  "it  ob 
lawful"  being,  according  to  their  natural  meaning 
missive  words  only,  it  lies  upon  those  who  contend  t 
obligation  exists  to  exercise  this  power  to  show, 
circumstances  of  the  case,  something  which  create 
obligation. 

It  can  hardly  be  said  there  is  anything  in  the  obj> 
purposes  for  which  this  section  was  added  to  the  ord 
to  justify  the  construction  of  these  words  in  anj 
other  than  their  natural  and  ordinary  sense.    By  the  fi 
tion  the  defendant  was  only  authorized  to  lay  outside 
of  its  own  on  North  avenue ;  but  being  an  electric  stre 
way,  operated  by  what  is  known  as  the  "  overhead  sy 
there  are  certain  mechanical  advantages  to  be  deri 
the  occupation  of  the  center  of  a  broad  street  like 
avenue.    The  construction  of  its  tracks  on  the  slope 
street  towards  the  curb  line  would  tend  to  thr 
weis^ht  of  the  car  on  the  outside  wheels,  and  thereb 
an  imperfect  contact  for  the  trolley  wheel  on  the 
%oire.     And  the  third  section  was  passed  for  the  pui 
giving  to  the  defendant  the  right  to  use  the  existing 
of  other  companies;  and  if  the  city  authorities  '. 
power  to  authorize  the  joint  use  of  these  tracks, 
agreement  could  be  made  with  the  companies  for  th 
then  the  defendant  was  authorized  to  lay  its  railg 
and  outside  of  such  tracks.    The  object,  and  sole 
of  this  section  was,  it  seems  to  us,  to  grant  these  ad< 
rights  to  the  defendant,  and  not  to  restrict  or  qu; 
any  manner  the  right  which  had  been  granted  by  t 
section  to  lay  tracks  of  its  own  on  North  avenue, 
the  defendant  deem  it  best  to  do  so. 

And  this  brings  us  to  the  question  as  to  the  powe: 
part  of  the  city  authorities  to  permit  the  use  of  elc 
for  propelling  street  cars.  This  question  comes  be 
for  the  first  time,  but  it  has  been  fully  considered 
highest  courts  in  other  States,  and  these  courts,  wi 
single  exception,  have  held  it  to  be  a  legitimate  use 
purpose.     It  was  so  held  by  the  Supreme  Court  o\ 
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Island  in  Taggart  y.  Newport  Street  Railway  Co.,  16 

R  L  668  ;  and  by  the  Court  of  Chancery  of  New  Jersey  in 
Malsey  t.  Hapid  Tra^isU  Street  Railway  Co.,  47  N.  J. 
Eq.  380  ;  and  by  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas  in  WiUinms  t.  City 
Electric  Street  Hallway  Co.,  41  Federal  Rep.  566  ;  and 
still  later  by  the  Supreme  Court  of  Pennsylvania  in 
Lockhart  v.  Craig  Street  Railway  Co.,  139  Penn.  St. 
419.  Without  quoting  at  length  from  these  several  deci- 
sions, it  is  sufiBicient  to  say  they  proceed  on  the  principle 
that  a  street  is  a  way  set  apart  for  public  travel,  and^  that 
the  use  of  electricity  for  propelling  street  cars  is  but  a  new 
and  improved  motive  power,  in  no  manner  inconsistent 
with  the  uses  and  purposes  for  which  streets  were  opened 
and  dedicated  as  ways  for  public  travel.  Now,  the  act  of 
1870,  c.  370,  confers  upon  the  mayor  and  city  council  full 
power  to  authorize  the  use  of  electricity  for  propelling 
street  cars ;  and,  as  this  use  does  not  impose  a  new  servi- 
tude upon  the  streets  so  as  to  entitle  abutting  lot  owners 
to  additional  compensation,  the  api)ellants,  it  is  clear,  are 
not  entitled  to  any  relief  in  this  respect. 


NoTK.—  This  case  is  cited  in  the  following  cases  in  this  volume :  Pater' 
•wifiy.  Co.  T.  Orundp,  post.;  Green  v.  City  A  Sub.  Ry.  Co.,  post;  No, 
BaUimorePdss.  Ry-  Co.  v.  No.  Av.  Ry.  Co.,  ante,  p.  1. 

See  note  to  Cfreen  ▼•  City  6b  Suburban  Ry.  Co.,  post. 
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Pox  ET  AL.  V.  Catharine  and  Bainbridoe  St8.  Ra 

Company. 

Philadelphia  Co.  (Pte.)  Common  Pleas,  No.  -f,  Jvly  9, 1SB9 

(12  Pa.  Co.  a.  R.  180.) 
Electric  railway. — Abuttino  owner. —  iNJUNcnov. 

The  maintenance  in  streets  of  an  electric  street  railway,  with  j 
wires  for  the  overhead  trolley  system,  does  not  constitute  a  ih 
tude  for  which  abutting  owners  are  entitled  to  compensation, 
ingly,  application  for  injunction  restraining  such  maintenano 

Lockhart  v.  Craig  Street  Railtvay,  8  Am.  Elec.  Cas.  814,  followed 

Bill  for  injunction  and  answer.  Facts  stated  in  o 
Logan  M.  Bullitt  and  Richard  C.  Dale,  for  the  pL 
Rvfus  E.  Shapley^  for  the  appellant. 

Arnold,  J.:    This  is  a  bill  by  property  owners 
injunction  to  prevent  the  Catharine  &  Bainbridge 
Railway  Co.  from  constructing  an  overhead  elect 
tern  for  the  propulsion  of  its  cars.     The   corapa 
formed  by  articles  of  association  filed  May  14,  1888 
an  Act  of  Assembly  approved  the  same  day,  provid 
the  formation  of  companies  for  constructing,  main 
and  operating  street  railways  for  the  conveyance 
sengers  by  any  power  other  than  by  locomotive, 
articles  of  association  it  is  stated  that  *'8aid  road 
operated  by  horse,  cable  or  electrical  power."     On 
31,  1892,  the  city  councils  ordained  *'that  permis 
and  the  same  is  hereby  granted  to  the  Catharine 
bridge    Streets    Passenger   Railway  Co.    to   use 
motors  as  the  propelling  power  of  its  cars  on  its  tn 
the  same  are  now  authorized  to  be  laid    *    * 
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motors  to  be  supplied  from  overhead  wires,  supported  by 
iron  poles  not  less  than  twenty  feet  high,  which  the  said 
company  is  authorized  to  erect  and  maintain,  and  to  be 
placed  opposite  each  other  within  the  curb  lines  and  con- 
nected with  street  wires  ;  or,  at  the  option  of  the  company, 
to  be  erected  in  the  middle  of  the  streets,  with  a  double 
bracket  thereon  suspending  the  overhead  construction. 
The  same  shall  be  under  the  supervision  of  the  director  of 
the  department  of  public  safety." 

Thus  it  will  be  seen  that  the  company  has  authority  of 
law  and  the  consent  of  the  city  councils  to  construct  an 
overhead    electric  trolley  system    for   moving   its   cars. 
Every  objection  to  the  right  of  a  company  formed  under 
the  act  of  1889,  to  operate,  as  well  as  construct,  an  over- 
head electric  railway,  was  made  and  overruled  in  the  case 
of  Loekhari  t.  Craig  8t.  By.  Co.,  139  Pa.  419,  decided 
Jan.  6,  1891.     It  was  there  said  by  Judge  Stowe,  and 
approved  by  the  Supreme  Court,  that,  ''recognizing  the 
right  of  the  Legislature  and  city  authorities  to  authorize 
the  building  of  railways  upon  the  streets  of  a  city,  with- 
out compensation  to  property  owners,  because  it  is  a  means 
of  public  transportation  and  accommodation,  the  necessary 
and  proper  apparatus  for  moving  them  must  be  allowed  to 
follow  as  an  incident,  unless  there  is  something  illegal  in 
its  construction  and  its  use."    Following  the  decision  in 
that  case  we  refuse  the  injunction  and  dismiss  the  com- 
plainants' bill. 

IVoiK.— See  note  to  Oreen  v.  City  6b  Suburban  By.  Co.^  po9t. 
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GiLLETT  ET  AL.    V.    CHESTER   AND     MeDIA     BaIL\^ 

Company. 

Delatoare  Co,  (Pa.)  Common  Pleas,  Aug,  1, 1892» 

(2  Pa.  Dist.  Rep.  450.) 

Electric  railway.— ABumNO  owners.— Statutory  oonstruc 

Injunction. 

A  statute  authorizing  a  street  railway  company  to  convey  passeng 

any  power  other  than  by  locomotive,"  construed  to  authorize  th( 

electricity. 
The  maintenance  in  streets  of  an  electric  street  railway,  with  p( 

wires  for  the  overhead  trolley  system,  does  not  constitute  a  ne' 

tude  for  which  abutting  owners  are  entitled  to  compensation. 

ingly,  application  for  injunction  restraining  such  maintenance 
Held,  however,  that  tlic  company  must  use  such  poles  and  so  loca 

as  to  create  the  least  danger  and  obstruction  in  the  street. 
Lockhart  v.  Craig  Street  Railivay,  3  Am.  Elec.  Cas.  814,  followed 

ing  authority. 

Action  by  abnttins:  owners  to  restrain  the  consti 
of  a  street  railway  along  the  Providence  road  in  [ 
Providence  township,  and  to  operate  it  by  the  troll 
tern,  upon  the  grounds  that  it  would  constitute  a 
nuisance,  dangerous  to  life  and  property,  and 
decrease  the  value  of  plaintiff's  property.  It  was  c 
that  the  statute  (act  of  May  14,  1889),  under  which  < 
ant  was  proceeding,  was  unconstitutional.  Praj 
injunction  and  general  relief.  Motion  for  tea 
injunction. 

Isaac  JoJmson,  for  plaintiffs 

Oeo.  B.  Lindsey  and  Wm.  B.  Broomall^  for  def 

Clayto^s^,  p.  J. :  It  is  a  well-settled  principle  of  1 
corporations,  claiming  to  exercise  the  delegated  po 
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the  State,  must  clearly  show  an  express  grant  of  the  power 
claimed,  or,  at  least,  that  it  is  necessarily  implied  and 
absolutely  incidental  to  some  clearly  expressed  grant  of 
power. 

The  powers  claimed  in  this  case  rest  upon  the  act  of  May 
14,  1889,  entitled  "An  act  to  provide  for  the  incorporation 
and  government  of  street  railway  companies."  Giving  to 
the  English  language  a  most  liberal  construction,  the  act 
is  carelessly  and  slovenly  drawn.  The  title  is  defective, 
but  under  the  ruling  of  the  Supreme  Court,  perhaps  not 
fatally  bad.  To  read  this  act  by  its  title  would  convey  no 
notice  that  it  was  to  give  power  to  build  any  kind  of  elec- 
tric railways  over  the  several  highways  of  the  State,  and 
to  obstruct  them  by  reducing  their  width  for  common 
travel,  and  by  planting  poles  in  the  part  of  the  road  not 
actually  occupied  by  the  tracks  of  the  railway.  The  act 
is  silent  upon  the  subject  of  the  kind  of  motive  power  to 
be  used.  It  does  not  clearly  say  that  any  motive  power 
other  than  horses  or  mules  is  to  be  used.  No  express  right 
is  given  to  plant  poles,  or  in  any  manner  to  obstruct  the 
highway,  except  by  its  tracks  and  cars. 

The  act  gives  the  right  to  construct  a  street  railway  and 
convey  passengers '  *by  any  power  other  than  by  locomotive. ' ' 
Electricity  is  certainly  a  locomotive  power,  and,  therefore, 
by  a  strict  definition  of  the  word,  could  not  be  used.  Horses 
and  mules  are  locomotive  powers,  but  the  act,  I  suppose, 
did  not  intend  to  exclude  them.  There  is  some  authority 
for  using  the  word  ** locomotive"  as  meaning  ''a  steam 
engine,  or  an  engine  propelled  by  steam  as  its  motive 
power."  I  suppose  the  court  may  safely  construe  the 
words**  other  than  locomotive  power,"  used  in  the  act,  as 
including  every  present  known  power  of  locomotion  except 
steam. 

Passing  then  these  somewhat  hypercritical  objections,  we 
come  to  the  principal  one  in  the  case.  The  great  question  is 
the  right  to  obstruct  other  parts  of  the  road  than  that  actu- 
ally occupied  by  the  tracks,  by  planting  poles  and  stringing 

VOL.   IV— 11. 
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electric jwires  thereon,  to  the  danger  and  annoyance  of  tr 
ers  by  horse,  carriage,  etc.  If  this  were  an  open  qnestio 
might  hesitate  in  affirming  the  right  claimed.  No  i 
of  eminent  domain  has  been  granted  to  this  comp 
If  the  planting  of  poles  is  a  diversion  of  the  uses  for  ^ 
this  road  was  originally  taken,  then  the  owners  of  the 
subject  to  the  easement  of  a  public  road,  have  the  rigl 
additional  compensation  for  the  taking  of  their  land 
its  use  for  any  other  purpose  than  that  of  a  public 
would  be  a  trespass,  against  which  the  company  def  ei 
should  be  properly  enjoined. 

The    precise  question,   however,   has   been   befor* 
Supreme  Court  of  the  State  and  has  been  decided  in 
of  the  company.    Lockhart  v.  Craig,  139  Pa.  419. 

Directly  the  contrary  has  been  held  by  the  highest 
of  New  Jersey,  but  the  lower  courts  of  this  State  muj 
low  the  ruling  of  our  own  Supreme  Court,  where  th 
a  conflict  between  its  decisions  and  those  of  sister  Sta 

The  weight  of  authority  in  Pennsylvania  being  clea 
favor  of  the  right  claimed  by  the  defendant,  the  injui 
prayed  for  must  be  refused. 

I  am,  however,  of  opinion  that  the  right  must  be  exe: 
so  as  to  place  as  little  obstruction  as  possible  in  the  ] 
road.  The  poles  must  be  of  the  safest  and  best  mai 
and  be  planted  as  near  the  outer  lines  of  the  road  as  poj 
They  must  be  of  sufficient  height  and  so  construct 
to  be  the  least  objectionable  and  dangerous.  If  the 
pany,  in  any  particular,  should  fail  to  observe  th< 
gestions  above  made,  on  bringing  the  matter  to  tl 
tention  of  the  court,  an  injunction  will  issue.  A 
matter  now  stands  the  injunction  is  refused. 


KoTB. — iSee  note  to  Oreen  y.  City  d:  Suburban  Ry,  Co.f  po8t» 
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Ephbadc  Sells  v.  The  Columbus  Street  Railwat 

Company. 

MYamklin  County  (Ohio)  Common  Pleas,  Sept.  19, 1899. 
(28  Weekly  Law  Bulletin,  173.) 

ElJKTRIO  STREET  RAILWAY. —  ABUTTINO  OWNERS. 

Dm  erection  and  maintenance  of  an  electric  street  railway,  with  the  poles 
sad  wires  necessary  for  the  overhead  trolley  system,  in  a  public  high- 
way, does  not  impose  a  new  servitude  for  which  the  abutting  owner  is 
entitled  to  compensation. 
An  abutting  owner  has  no  such  proprietary  interest  in  the  use  of  a  high- 
way for  the  maintenance  of  a  public  market  as  will  entitle  him  to  an 
injunction  restraining  the   construction  and  operation  of  an  electric 
street  railway,  upon  the  ground  that  interference  with  the  market  will 
diminish  the  value  of  his  property. 
Nor  is  he  entitled  to  such  injunction  by  reason  of  the  fact  (if  it  were 
proven)  that  his  right  to  use  the  street  for  the  purpose  of  backing  wagons 
tcross  the  street  to  the  sidewalk  may  be  interfered  with. 
CsMB  of  this  series  cited  in  opinion :  Cincinnati  Inc.  PL  Ry»  Co,  t.  City  db 
8wb.  T^eph.  Co.,  vol.  8,  p.  443  ;  Mt.  Adams  d:  Eden  Pa  rk  Inc.  PI.  Ry. 
Co.  T.  Wmslow,  vol.  S,  p.  202 :  Pdion  v.  East  Cleveland  R.  Co.,  vol.  8, 
p.  215 ;  Halsey  v.  Rapid  Transit  St.  Ry.  Co.,  vol.  8,  p.  283. 

Facts  stated  in  opinion. 

Geo.  L.  Converse  and  O.  J.  Marriott^  attorneys  for 
plaintiff. 

H.  J.  Booth  and  James  Caren^  attorneys  for  defendant. 

PuoH,  J. :  The  Columbus  Street  Railway  Company  has 
obtained  from  the  city  the  franchise  to  lay  out,  construct 
and  oi)erate  a  street  railway  along  the  center  of  Fourth 
street  It  is  now  engaged  in  excavating,  and  laying  its 
tracks  in  the  street.  The  motive  power  to  propel  the  cars 
is  to  be  electricity.    I  have  not  seen  the  ordinance  by  which 


164  AMERICAN  ELECTRICAL  CASES.       [vo 


Sells  V.  Railway  Co. 


the  privilege  was  granted,  bnt  am  informed  that  ^it  is 
limited  to  the  use  of  electricity. 

Neither  the  legality  of  the  railway  company's  creal 
nor  the  legality  of  the  grant  made  by  the  city,  are  assa 
by  the  plaintiff. 

But  he  objects  to  the  construction  of  the  railway  on  o 
grounds.  He  is  an  abutting  lot  owner.  He  owns  the 
in  the  street.  He  has  x)eculiar  rights  in  and  to  the  s 
—  rights  which  are  different  from,  and  independent  of 
right  which  the  public  has  in  the  street  —  the  right  of 
sage  and  repassage.  There  is  the  ''  easement  of  access 
easement  of  light  and  air,  the  right  of  passage  to  and  : 
his  lot,  and  to  load  and  unload  goods  or  merchandise, 
to  deposit  building  material  in  the  street,  and  the  riff 
mine,  and  to  carry  water  in  pipes,  under  the  street,  < 
This  statement  of  his  rights  to  the  street  which  are  n 
sary  to  subserve  the  reasonable  use  and  enjoyment  o 
property  is  not  intended  to  be  exhaustive. 

Constitutionally,  these  rights  can  not  be  appropriat 
taken  by  a  corporation  for  public  use  without  comp 
tion. 

One  of  the  contentions  of  the  plaintiff  is  that  the 
struction  of  the  electric  street  railway  will  add  a  new  i 
tude,  a  new  burden,  to  the  land  originally  appropriate 
the  street,  and,  as  his  compensation  has  not  been  first  i 
tained  and  paid,  or  secured  to  be  paid,  the  construct! 
the  railway  should  be  enjoined. 

If  his  minor  premise  is  sound,  he  is  entitled  to  the  in 
tion,  for  if  he  has  made  out  such  a  case,  he  must  fin< 
protection  in  the  courts  by  injunction. 

The  exact,  sharp  and  pointed  question,  whether  an 
trie  street  railway  in  a  public  highway  is  an  addit 
burden  or  servitude,  has  never  been  passed  upon  b 
Supreme  Court  as  between  the  street  railway  company 
an  abutting  property  owner.  It  was  decided  that  an  o 
nary  horse  railway  is  not  such  a  burden  per  se,  and 
very  recent  case,  it  has  touched  the  main  question  in 
case  in  such  a  way  that  it  is  obvious  that  the  decision  \^ 
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be  that  an  electric  street  railway  is  not,  in  itself,  a  new 
serritnde.  In  that  case  the  pontroversy  was  between  a  tele 
phone  comi>any  and  an  electric  street  railway  company, 
and  the  court  resolved  that  ^'new  and  improved  modes 
of  conveyance  by  street  railways  are  by  law  author- 
wed  to  be  constructed."  The  court  expressly  declared, 
however,  that  it  was  not  **  necessary  to  determine  how  far 
m  incorporated  company  making  a  lawful  and  caref al  use 
of  its  own  proi)erty,  or  of  a  franchise  granted  to  it  by  the 
proper  municipal  authorities,  may  be  held  liable  for  dam- 
ages incidentally  caused  to  another."  Cincinnati  Inclined 
Plane  Ry.  Co.  t.  City  and  Suburban  TelepFione  Co., 
48  Ohio  St.  390.  The  principle  of  the  decision  rendered  in 
the  first  case  mentioned,  Cincinnati  &  Spring  Ch'ovc  St.  Ry. 
Co.  V.  Oummfnsville,  14  Ohio  St.  623,  was  broad  and  com- 
prehensive enough  to  embrace  this  case.  It  was  Jadge 
Raknbt  who  discovered  the  principle. 

In  two  Circuit  Court  cases,  the  question  has  been  directly 
met  and  decided,  the  decisions  being  the  same,  namely, 
that  an  electric  street  railway  is  not  a  new  servitude.  In 
one  the  controversy  was  between  an  abutting  lot  owner  and 
the  company ;  in  the  other  it  was  between  a  non-abutting 
lot  owner  and  the  company.  Mt»  Adams  Jt  Eden  Park 
Indined  Mailway  Co.  w.  Winslow,  3  C.  Ct.  Bep.  426 ; 
Simmons  v.  Toledo j  6  C.  C.  Rep.  124.  See  also  Clements  v. 
The  CHty  of  Cincinnati,  16  Balletin,  355. 

In  the  Common  Pleas  Court  of  Cayahoga  county,  a 
similar  conclusion  was  reached.  JPelton  t.  East  Cleve^ 
land  Ity.  Co.,  22  W.  L.  B.  67.  The  highest  courts  of  sev- 
eral sister  States  have  also  decided  that  such  a  railway  does 
not  create  a  new  servitude  on  the  street  ground.  In  Booth's 
''The  Law  of  Street  Railways,"  sec.  83  and  notes,  there  is 
an  exhaustive  citation  of  the  authorities. 
By  authority,  then,  the  question  is  certainly  settled. 
The  argument  for  the  plaintiflE  was  wholly  based  on  the 
analogy  from  the  ordinary  steam  railroads  constructed  in 
l>ablic  highways.  The  estsiblished  law  is  that  they  create 
a  new  servitude ;  bat  analogies  cannot  control  when  the 
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question  may  be  settled  by  either  direct  principle,  t« 
or  direct  precedent.  One  eminent  writer,  Jadge  Elli 
has  declared  that  the  doctrine  which  allows  private 
porations  to  nse  the  streets  of  a  city  for  their  own  ben 
is  indefensible  ;  but  he  yields  the  question  because  it 
been  settled  by  authority. 

I  can  see  nothing  in  the  fact  to  cause  this  lamenta^ 
Street  railways  are  a  great  benefaction  to  the  majorit 
the  people  living  in  a  city.  Their  cars  are  the  carriag 
the  poor  and  middle  classes  of  citizens ;  it  is  the  only 
veyance  some  of  them  can  afford. 

Matthew  Arnold,  an  acute  observer  of  our  national  vi 
and  vices,  commenting  on  our  civilization,  said:  ' 
public  ways  are  abominably  cut  up  by  rails  and  bio 
with  horse  cars,  but  the  inconvenience  is  for  those  wh 
private  carriages  and  cabs,  the  convenience  is  for  the 
of  the  community  who  but  for  the  horse  cars  would 
to  walk."  Besides,  as  to  the  Columbus  Street  Ra: 
Company,  if  it  should  ever  seriously  interfere  witl 
public  travel  on  the  streets,  there  is  consolation  in  th< 
that  it  may  not  be  here  always.  It  is  not  an  imn 
being,  except  in  the  Pickwickian  sense  ;  because  its  cl 
is  limited  to  a  definite  period.  At  the  expiration  oJ 
period,  it  will  have  to  either  get  its  charter  renew( 
wind  up  its  affairs.  It  is  true  the  ordinary  city  coui 
swift  to  give  away  valuable  and  important  privile] 
corporations  ;  but  it  need  not  be  so  always. 

There  is  a  definite  and  marked  distinction,  in  prii 
and  reason,  between  the  ordinary  steam  railroads  and 
railways,  whether  propelled  by  horse,  cable  or  electric  j 
when  laid  out  and  constructed  in  public  highways, 
reason  why  one  is,  and  the  other  is  not,  a  new  ser 
per  se^  exists  in  the  **  character  and  extent  of  their  i 
the  highway,"  and  in  the  difference  of  the  effect  pro 
on  the  highway,  and  not  in  the  motive  power.  A  ; 
street  is  for  public  travel  and  transportation.  The  g 
on  which  it  is  located  was  dedicated,  or  appropriat 
subserve  the  purposes  of  public  travel  and  transport 
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Street  cars,  whether  moved  by  horses,  cable  or  electricity, 
are  considered  ^^  improved  means  of  travel,  in  furtherance 
of  the  ordinary  use  of  the  highway,"  and  not  a  new  and 
different  use.  The  use  is  not  changed  ;  it  is  only  a  differ- 
eat  mode  for  the  use.  In  Jersey  City  &  Bergen  R.  R.  Co. 
▼.  Jersey  City  <&  Hoboken  Horse  R.  R.  Co.,  20  N.  J.  Eq.  91, 
language  was  used  which  is  applicable  to  all  street  rail- 
ways. **The  cars  will  stop  in  front  of  every  door,  and  carry 
persons  from  one  point  on  the  line  to  any  other  to  which 
tiiey  may  desire  to  go,  and  the  great  use  or  advantage  of 
tiiem  is  to  those  whose  projxerty  is  taken  for  the  street  and 
whose  lands  adjoin  it.  They  are  but  means  of  using  the 
pfablic  streets  to  a  greater  advantage  for  the  very  purpose 
for  which  they  were  laid  out,  free  and  quick  transit  from 
one  point  to  another ;  they  are  the  best  and  cheapest  mode 
yet  devised  ;  and  they  do  not  hinder  the  use  of  the  street 
for  public  travel,  and  hardly,  and  in  a  very  small  degree, 
obstruct  travel  on  the  part  of  the  street  occupied  by  the 
tracks,  except  the  few  inches  used  for  the  iron  rails." 

The  abutter,  at  the  time  the  Innd  was  dedicated  or  appro- 
priated, may  not  have  actually  anticipated  that  it  was  to 
be  used  for  street  cars,  especially  i(  the  street  was  old,  as 
the  one  in  question  is,  but  that  is  no  reason  for  the  claim 
tbat  the  ground  should  be  re-dedicated  or  re-appropriated. 

And  it  is  also  true  that  he  may  not  have  actually  antici- 
pated that  the  street  would  be  paved  with  asphalt  or  blocks 
of  granite.  But  that  would  not  vindicate  a  demand  that  he 
ahould  be  again  compensated  for  the  appropriation  of  the 
land.  There  is  just  as  much  reasonableness,  however,  in 
one  claim  as  in  the  other  that  I  have  hypothesized.  In  law, 
both  of  these  events  are  presumed  to  have  been  in  the  con- 
templation of  the  parties. 

It  has  been  said  that  there  is  no  substantial  difference 
between  the  use  of  the  street  by  omnibuses  and  coaches  and 
by  horse  cars,  and  it  seems  true.  It  is  equally  true  that 
there  is  but  a  slight  substantial  difference  between  the  use 
of  the  streets  by  horse  cars  and  electric  cars.  The  object 
and  end  of  their  use  is  identical,  namely,  to  facilitate  public 
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travel  on  the  street.  The  electric  car  does  not  occup; 
much  space  longitadinally.  It  can  be  started  sooner, 
be  moved  more  rapidly,  and  be  stopped  quicker.  Boc 
Law  of  Street  Railways,  sec.  83.  That  "loud,  chnr) 
and  pulsating  noise "  audits  accompaniment,  a  "peci 
humming  sound,"  have  been  reduced  to  a  minimum,  so 
it  is  not  any  worse  than  a  horse  car.  Its  greater  da 
from  the  use  of  electricity  has  been  probably  exaggera 

It  was  insisted  that  the  wires  and  poles  would  impc 
new  servitude  on  the  street.  But  they  would  not.  \ 
are  no  more  a  new  burden  than  hitching-posts,  shade  ' 
and  lamp  posts  would  be.     3  C.  C.  Rep.  428. 

In  JBetlsey  t.  The  Sapid  Transit  Mailway  C 
pany,  20  Atl.  Rep.  869,  the  prevailing  notion  was 
expressed:  '^They"  (the  wires  and  poles)  "form  pa 
the  means  by  which  a  new  power  to  be  used  in  the  pla 
animal  power,  is  to  be  supplied  for  the  propulsion  of  a 
cars,  and  they  have  been  placed  in  the  street  to  faci] 
its  use  as  a  public  way,  and  thus  add  to  its  utility  and 
venience.     *    *    *    The  whole   matter  may  be  sun 
up  in  a  single  sentence :  The  poles  and  wires  have 
placed  in  the  street  to  aid  the  public  in  exercising 
right  of  free  passage  over  the  street.     This  being  so, 
they  do  not  impose  a  new  burden  on  the  soil,  but  mu8 
the  contrary,  be  regarded,  both  in  law  and  reason,  as 
timate  accessories  to  the  use  of  the  land  for  the  very 
pose  for  which  it  was  acquired." 

But  none  of  these  considerations  can  be  predicat 
steam  railroads  when  laid  out  in  a  public  highway, 
is  not  where  such  roads  are  usually  constructed.  Th< 
not  facilitate  the  kind  of  public  travel  and  transport 
that  go  to  the  public  streets.  The  length  of  their  trains, 
great  noise,  the  time  and  space  it  requires  to  stop  1 
tend  to  drive  off  of  the  street  public  travel  by  other  ve] 
and  by  pedestrians.  The  two  uses  of  the  street  cann 
harmonized.  It  is,  therefore,  an  additional  servitu( 
the  location  of  the  street,  and  before  it  can  be  bui] 
public  street,  or  enough  of  it,  must  be  appropriated  b 
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power  of  eminent  domain,  and  the  constitutional  compen« 
sataon  paid,  or  secured  to  be  paid,  to  the  abutting  lot 
owner  when  he  objects  to  the  use ;  and  he  may  invoke  the 
lid  of  equity  to  stop  the  construction  till  that  is  done. 

I  may  not  have  marshalled  all  of  the  reasons,  or  stated 
them  as  they  should  be,  why  street  railways,  including 
electric  street  railways,  have  been,  with  one  accord,  ad* 
jad.^  by  the  courts  not  to  be  per  se  a  new  servitude  on 
the  street. 

This  disposes  of  one  of  the  complaints  of  the  plaintifiF. 

There  are  some  others. 

If  a  street  railway  of  any  class  is  so  constructed  as  to 
^'materially  impair  the  incidental  rights  of  an  abutter  iu 
the  street,"  some  of  which  have  been  mentioned,  it  is  an 
additional  burden,  and  he  is  entitled  to  compensation. 
For  illustration,  this  rule  applies  when  the  street  has  to  be 
altered  for  the  sole  and  exclusive  accommodation  of  the 
street  railway  company,  whereby  the  abutting  lot  owner^s 
light  of  access  is  intercepted  or  impaired.  It  was  just  such 
cases  as  these  to  which  the  Supreme  Court,  in  the  48th  Ohio 
St.  case  alluded,  when  it  stated  that  it  would  not  deter- 
mine how  far  a  street  railway  corporation  might  be  required 
to  respond  for  '^  damages  incidentally  caused  to  another." 

The  prox>osition  is  also  sustained  by  the  decision  in  the 
14th  Ohio  St.  case. 

The  plaintiff  attempts  to  make  a  case  of  damage  to  his 
incidental  rights  in  Fourth  street.  A  public  market,  he 
ays,  has  been  carried  on  there  for  over  forty  years ;  it  is 
now  being  carried  on.  The  sellers,  gardeners  and  farmers 
occupy  a  i)ortion  of  the  street  on  market  mornings.  A 
large  business  has  been  built  up  there.  The  construction 
of  the  street  railway  will  drive  that  business  away.  That 
would  diminish  the  value  of  his  property  at  least  thirty 
per  cent.  This  complaint  suggests  the  mention  of  an  his- 
torical incident.  It  is  said  that  when  Stephenson,  who  was 
first  in  making  a  successful  adaptation  of  steam  engines  to 
railways,  was  trying  to  obtain  the  consent  of  the  British 
Parliament  to  establish  a  railroad,  he  encountered  a  great 
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deal  of  conservatism  and  prejudice.  The  Tory  sqi 
were  seized  with  a  panic.  They  fought  his  measure, 
pictured  to  Parliament  how  the  game  would  be  fright 
to  death,  the  coaching  inns  superseded,  and  their  bree 
horses  become  extinct  —  all  results  of  the  new  mo^ 
travel.  Then  to  clinch  the  argument,  they  drew  a  pi< 
of  the  catastrophe  that  would  follow  if  a  bull  sh 
attempt  to  butt  a  locomotive  off  the  track. 

The  complaint  of  the  plaintiff  about  the  market 
appearing  to  the  depreciation  of  property  on  Fourth  s 
is  all  prophecy  and  speculation ;  it  is  not  proved  b] 
affidavits  that  it  will  happen.  Besides,  if  it  did,  it  vi 
not  be  a  damage  to  any  incidental  right  in  the  public  fi 
which  he  possesses.  His  interest  in  the  continuance  o 
market  at  that  place  is  not  one  of  his  incidental  righ 
the  street,  which  can  be,  in  law,  impaired  by  the  cons 
tion  of  the  street  railway. 

The  complaint  that  the  portion  of  the  street  outside  c 
street  railway  tracks  would  be  too  narrow  to  permit 
keters  to  use  it,  and  people  to  pass  and  repass  on  it 
met  and  answered  by  the  affidavits  of  the  defendant. 

It  also  charged,  in  a  general  way,  too  general  to  be 
pleading,  that  this  narrowing  of  the  street  will  deprive 
of  the  easement  of  access  to  his  property.  It  was  els 
that  vehicles  could  not  stand  at  right  angles  with  the  i 
between  the  outside  rails  and  the  curbing. 

The  evidence  does  not  sustain  this  claim,  or  that  it  v 
even  interfere  with  the  exercise  of  that  right;  but 
did,  the  law,  as  announced  by  the  Pennsylvania  Suj 
Court,  is  pertinent.  "  It  is  claimed,"  said  the  Court, 
the  plaintiffs,  that  their  right  of  free  passage  to  their 
erty  along  High  street  is  interfered  with  because  ve] 
cannot  stand  between  the  railway  tracks  and  the  cu 
without  interfering  with  the  cars.  But  the  right  o 
property  owner  in  this  respect  is  not  at  all  changed, 
has  the  same  right,  after  the  tracks  are  laid  and  the 
running,  that  he  had  before.  It  is  a  right  which  mu 
exercised  in  reason,  whether  there  are  car  tracks  oi 
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street  or  not.  In  no  circamstances  does  it  confer  the  privi- 
ly of  obstruction  by  unreasonable  exercise.  Bat  the  rea- 
aonable  exercise  of  the  right  gives  no  right  to  the  street 
ear  oomiMUues  to  arrest  it.  If,  at  any  time,  the  owner  has 
occasion  for  the  presence  of  vehicles  in  front  of  his  prop- 
erty on  the  street,  to  take  away  or  deliver  persons  or  goods, 
he  may  exercise  that  right  for  such  reasonable  time  as  is 
necessary  for  his  purposes ;  and  if,  in  such  exercise  of  the 
rights  the  passage  of  street  cars  is  impeded,  the  street 
cars  must  wait.  Such  stoppage  of  cars  is  a  matter  of 
hourly  occurrence  in  all  large  towns  and  cities  where  street 
car  tracks  are  laid  upon  narrow  streets.''  Rafferty  v.  Cen^ 
tral  Traetian  Co.,  23  Atl.  Rep.  885  (Pa.  1892).  The 
respective  rights  of  the  abutter  and  street  railway  company 
can  be  harmoniously  exercised.  They  must  be  so  exer- 
cised. 

I  think  it  is  a  subject  matter  of  pride  and  congratulation 
for  the  local  bench  and  bar,  that  a  member  of  the  latter, 
Mr.  Booth,  has  written  a  book  which  will  redound  to  his 
honor,  the  subject  being  ^^The  Laws  of  Street  Railways." 

He  has  drawn  out  of  the  wilderness  of  reported  cases  an 
outline  of  the  principles  of  the  law  on  that  subject.  The 
book  was  written  with  conscientious  care  and  commendable 
research.  The  arrangement  of  the  topics  is  logical;  the 
style  is  very  clear  and  precise,  and  is  neither  too  concise  nor 
too  diffuse.  A  legal  treatise  being  '^an  orderly  statement 
of  the  principles  in  which  the  law  consists,  whether  drawn 
from  the  reports  of  law  cases,  from  natural  reason,  or  from 
any  other  source,  accompanied  by  such  illustrations  and 
references  to  authorities  as  to  render  them  plain  in  their 
application,  and  accurate  in  outlines,  and  settle  to  the 
inquiring  mind  the  fact  that  they  are  truly  the  law ;"  this 
book  belongs  to  that  category.  It  will  undoubtedly  pro- 
mote the  science  and  practice  of  law. 

For  the  reasons  given  in  this  opinion,  the  temporary 
restraining  order  heretofore  granted  is  vacated,  and  the 
plaintiff's  motion  for  an  injunction  overruled. 

KoR.— See  note  to  €hreen  v.  City  db  SubwiiMn  By,  Co.,  po$L 
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Sedgwiok  Dean  et  al.  v.  The  Ann  Abbob  Stbbst  1 

WAY  Company. 

Michigan  Supreme  Court,  Oct.  i7^  1892. 
(08  Mioh.  880.) 

BiLBCfrBIO  STBXET  RAILWAY. —  ABUTTINO  OWNER. 

The  use  of  a  street  for  purposes  of  an  electric  railway  does  not  im 

new  burden  for  which  abutting  owners  are  entitled  to  oompensat 

Case  of  this  series  cited  in  opinion :  Detroit  City  By,  .v.  MiUe,  toL  8, 

Appeal  by  complainant  from  decree  of  Circuit  C 
Washtenaw  connty,  dismissing  bill  for  injunction. 

Joseph  H,  Vance  {Thomas  A.  Wilson^  of  counsel 
complainants. 

Thompson^  Harriman  &  Thompson^  for  defendan 

McGbath,  C.  J. :    This  is  a  bill  filed  to  enjoin  th€ 
struction  of  an  electric  street  railway  with  overhead 
and  poles  in  Packard   street,  in  the  city  of  Ann  A 
The  street  is  66  feet  wide  and  the  roadway  34  feet  in  w 

There  is  nothing  in  the  record  which  distinguishe 
present  case  from  Detroit  City  JRailway  w.  Mills,  86  ] 
634,  and  that  case,  with  People  v.  Railway  Co.,  i 
622,  must  be  regarded  as  the  settled  law  of  this  State. 

Complainant  Raffensberger  alleges  special  injury  t 
property,  which  is  a  corner  lot,  by  reason  of  the  leng 
ing  of  the  carve  from  Main  street  into  Packard,  bu 
remedy  is  at  law. 

The  decree  of  the  court  below,  dismissing  complain 
bill,  is  therefore  affirmed,  with  costs  for  defendant. 

The  other  Justices  concurred. 


Note.— See  note  to  Oreen  v.  City  <St  Suburban  Ry,  Co.,  poet 
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The  Patsbson  Railway  Company  v.  Joseph  0.  Gbxthdt 

£T  AL. 
New  Jermif  Court  of  Ohaneery,  April  tS,  189S. 

(51  N.  J.  Eq.  818.) 

* 
Elktbio  stkebt  railway.— Abuttino  owner. —  In juNcnov.— Status 

TORY  CONSTRUOnON.— New  JEBSBY  8UBWATB  ACT. 

Ae  maintenanoe  of  a  single  wire  by  an  eleotrio  street  railway  company  at 
t  height  of  twenty  feet  above  a  sidewalk  imposes  no  new  burden  upon 
the  land  of  an  abutting  owner. 

Whether  it  constitutes  a  nuisance,  which  any  citizen  may  abate,  depends 
OB  whether  or  not  it  was  maintained  without  lawful  authority. 

LegislatiTe  authority  to  a  street  railway  company  to  use  "  such  motive 
power  as  they  may  deem  expedient  and  proper**  does  not  confine  the 
company  to  such  methods  as  were  known  when  the  law  was  enacted, 
bat  includes  the  electric  trolley  system,  though  it  was  then  unknown. 

A  temporary  injunction,  at  suit  of  a  street  railway  company,  to  restrain 
an  abutting  land  owner  from  cutting  its  feed  wire,  refused,  it  not 
appearing  that  the  company  had  obtained^consent  of  the  State  board  of 
oommissioners  of  electrical  subways,  to  maintain  overhead  wires,  as 
required  by  statute. 

9ew  Jersey  Subways  Act  considered. 

Oues  of  this  series  cited  in  opinion  :  Lockhart  v.  Chraig  St.  Ry,  Co.t  ▼ol.  8, 
p.  814;  HcUeey  V.  Rapid  Transit  St.  Ry.  Co.,  vol.  8,  p.  283;  Roake  v. 
Awu  Teieph.  db  TeL  Co.,  vol.  2,  p.  218 ;  Hewitt  v.  W.  U.  Tel.  Co.,  vol.  2, 
p.  222 ;  HudBon River  Teleph.  Co.  v.  WatervUet,  <tc.  Co., post ;  Taggart  v. 
Newport  St.  Ry.  Co.,  vol.  3,  p.  806 ;  Mt.  Adams,  Ac,  Ry.  Co,  v.  Winslow, 
tc4.  2,  p.  262  ;  Pelton  v.  East  Cleveland  R.  R.  Co.,  vol.  8,  p.  215  ;  Louis- 
ville Bagging  Mfg.  Co.  V.  Cent.  Pass.  Ry.  Co.,  vol.  3,  p.  236;  Detroit 
CiiyRy.  v.  Mills,  vol.  8,  p.  338  ;  Koch  v.  No.  Av.  Ry.  Co.,  ante  p.  158 ; 
WHliams  v.  City  Else.  I^.  Co.,  voL  8,  p.  231. 

Application  for  prelimiaary  injanction.    Facts  stated 
in  opinion. 

John  W.  Origggj  for  the  complainant. 
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David  J.  Berry  and  George  8.  Hilton^  for  the  de 
ants. 

Oreen,  Y.  C:  The  complainant,  the  Paterson  Ra 
Company,  was  formed  by  the  consolidation,  under  tl 
of  1888,  P.  L.  of  1888,  p.  74,  of  the  Paterson  City  Ra 
Company,  the  Paterson  &  Passaic  Railroad  Company 
the  Haledon  Horse  Railway  Company,  three  corpor 
operating  street  railways  in  the  city  of  Paterson  a 
vicinity  at  the  time  of  such  consolidation,  on  Api 
1888. 

The  Paterson  City  Railway  Company   was    org 
under  the  provisions  of  the  statute,  Rev.  p.  922,  §  ' 
the  grantees  in  the  deed  of  the  master,  under  proce 
of  foreclosure  and  sale  of  the  property  and  franch: 
the  Paterson  &  Little  Falls  Horse  &  Steam  Railroad 
pany,  which  were  included  in  a  mortgage  executed 
said  comx)any  to  secure  the  payment  of  bonds  issued 
This  last  named  company  was  incorporated  by  act 
Legislature  approved  April  9,  1866,  P.  L.  of  1866,  j 
A  supplement  to  the  said  charter  was  passed  by  the 
lature,  and  approved  March  14,  1870,  P.  L.  of  1870, 
The  original  charter  gave  the  company  authority  to  i 
its  cars  by  such  motive  power  as  it  might  deem  ex] 
and  proper.     Prior  to  the  foreclosure  and  sale  of  it 
erty  and  franchises,  it  had  built  and  was  operating 
face  railroad  on  various  streets  in  the  city  of  Paten 
eluding  a  portion  of  River  street. 

The  bill  alleges  that  the  complainant  corporation 
of  opinion  and  having  determined  that  it  wasexpedi 
proper  to  operate  its  railway  system  by  the  applies 
electricity  to  electric  motors  for  the  propulsion  of  i 
instead  of  horse  power,  as  formerly,  adapted  tw< 
routes  to  that  method,  and  was  engaged  in  preparing 
it  in  operation  on  its  railway  on  River  street,  embrat 
section  of  that  street  on  which  defendant  Joseph  C.  < 
owns  several  lots. 

The  allegations  of  the  bill  with  reference  to  the  a' 
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of  the  plan  and  the  method  of  its  practical  application  are 
sabstantially  as  follows :  The  company,  in  the  exercise  of 
the  discretion  confided  to  it,  and  in  discharge  of  its  duties 
to  use  its  public  franchise  for  the  transportation  of  passen- 
gers in  the  most  commodious  and  advantageous  manner, 
has  decided  and  does  deem  that  it  is  necessary  for  the 
jecoring  of  more  rapid  transit  to  substitute  electricity  for 
horses  as  the  propelling  power  of  its  cars,  and  that,  as  a 
utter  of  fact,  there  is  now  but  one  safe  and  practical 
system  known  and  in  operation  for  supplying  the  electrical 
eorrent  to  the  cars,  and  that  is  what  is  known  as  the  trolley 
or  overhead  system.  That  the  system  of  electrical  motors 
ued  by  the  company  is  that  known  as  the  trolley  or  over- 
head systent,  which  consists  of  iron  posts  set  near  the  curb 
line  in  the  sidewalk  of  the  street,  upon  which  insulated 
wires,  called  feed-wires,  are  stretched  at  a  height  of  about 
22  feet  above  the  street ;  two  other  wires,  called  the  trolley- 
wires,  are  stretched  above  the  tracks,  and  are  connected  at 
intervals  by  cross  wires  with  the  feed  wire  ;  a  rod  or  arm 
extends  from  the  car  and  connects  with  the  overhead  trol- 
ley-wire ;  through  said  rod  the  electrical  current  is  trans- 
mitted from  the  overhead  wire  to  the  running  gear  of  the 
cars. 

The  bill  further  alleges  that  the  company,  at  the  time  of 
filing  the  bill,  had  nearly  completed  the  erection  of  the 
poles  and  stringing  the  wires  along  its  line,  from  its  ter- 
minus in  River  street,  through  River  street,  a  distance  of 
about  three-quarters  of  a  mile,  in  which  work  it  had  ex- 
pended a  large  sum  of  money,  and  that  the  line  was  nearly 
completed  and  ready  for  use,  to  be  operated  under  the  trol- 
ley system. 

In  these  prej^arations  the  employes  of  the  company  had 
strong  a  feed- wire  along  and  over  the  sidewalk,  near  the 
cnrb  line,  in  front  of  lots  Nos.  657,  559,  561,  and  563  River 
street,  owned  by  the  defendant  Joseph  C.  Grundy ;  the 
wire  being,  as  alleged,  one  of  the  wires  necessary  for  the 
operation  of  the  trolley  system  by  electricity,  adopted  by 
the  said  comi)any,  and  intended  to  be  used  in  propelling 
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cars  upon  its  tracks  on  River  street.  This  wire  was  i 
above  the  surface  of  the  sidewalk,  and  was  attacl 
both  ends  to  poles  set  in  the  ground  at  the  edge  of  th 
on  the  sidewalk,  one  upon  lands  southwest  of  def en< 
lands,  and  the  other  upon  lands  northeast  of  defen< 
lands. 

On  the  7th  day  of  June,  James  Grundy  and  John  Gr 
brothers  of  the  said  Joseph  C.  Orundy,  and  by  his 
tion,  cut  the  wire  stretched  in  front  of  the  lands  ment 
To  do  this  they  put  a  ladder  up  against  a  limb  of  < 
and  James  held  a  sledge  hammer  against  the  wire, 
John  cut  it  with  a  chisel  or  some  sharp  instrument 
defendants  threatening  to  cut  the  wire  as  often  as  it  i 
be  strung  across  that  space,  the  complainant,  the  r 
company,  filed  the  bill  in  this  cause  for  an  injunot 
prevent  their  so  doing. 

On  the  presentation  of  the  bill,  an  order  to  show  can 
an  injunction  should  not  issue,  in  pursuance  of  the  ] 
restraining  the  defendants  from  interfering  with  sai 
was  issued,  with  a  restraining  order  forbidding  the  < 
ants  from  so  doing  until  the  further  order  of  the  coi 
copy  of  this  order  was  served  upon  the  defendants 
deputy  sheriff  of  the  county  of  Passaic ;  but  one 
defendants,  notwithstanding  the  mandate  of  the 
again  cut  the  wire,  which  had  been  replaced. 

On  the  hearing  of  the  order  to  show  cause,  the  v 
of  the  previous  order  of  the  court  was  brought  to  th 
tion  of  the  court,  by  motion  to  punish  the  party,  oi 
notice  had  been  given,  with  copies  of  affidavits  to 
sented.  This  act  was  committed  by  one  of  the  defc 
who  was  not  the  owner  of  the  property,  and  the  hei 
the  order  to  show  cause  proceeded  against  the  ownc 

No  answer  was  filed  by  the  defendant,  but  affld 
Joseph  C.  Grundy  and  John  Grundy  were  present 
the  injunction  was  resisted,  on  the  ground  that  t 
plainant  had  no  legal  authority  in  the  premises. 

The  affidavits  show  that  the  defendant  Joseph  C. 
objected  to  the  company  laying  two  tracks  in  Hive: 
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and  refused  his  consent  to  their  putting  up  poles  upon,  or 
stringing  wires  across,  his  sidewalk,  unless  compensation 
was  made  to  him  for  the  damages  which  would  result  from 
sach  use  ;  that  he  notified  the  company  to  remove  the  wires 
after  they  had  been  strung,  and  that  he  would  cut  them  if 
not  so  removed ;  and  that  John  and  James  C.  Grundy  did 
cat  the  wire,  after  waiting  for  the  company  to  take  it  down. 
The  claim  is  made  by  the  affidavits  that  it  would  be  impos- 
sible to  raise  a  ladder  up  to  the  buildings  in  case  of  fire,  or 
if  the  owner  wished  to  paint  or  repair  ;  that  the  tracks  do 
not  leave  sufficient  room  between  the  rail  and  sidewalk  for 
horses  and  wagons  to  safely  pass  while  the  electric  railway 
nay  be  in  operation ;  that  the  tenants  are  incommoded,  and 
that  two  of  them  have  moved  on  account  of  alleged  danger 
to  the  lives  of  their  children ;  that  the  route  of  the  original 
Patterson  &  Little  Falls  Horse  &  Steam  Railroad  Company 
did  not  go  on  River  street ;  and  that  the  only  motive  power 
osed  was  by  horses  hitched  to  the  cars,  until  the  last  two  or 
three  months,  when  the  electric  trolley  system  was  first 
nsed. 

The  affidavits  present  no  justification  of  the  acts  of  the 
defendants,  nnless  it  is  true  that  the  complainant  company 
has,  without  lawful  authority,  placed  an  obstruction  on  the 
highway,  which  any  one  may  remove,  or  without  such 
authority,  has  invaded  some  right  of  the  owner  of  the 
premises  in  a  way  to  justify  him  in  forcibly  removing  the 
obstruction  so  placed  upon  the  use  of  his  property. 

The  objection  urged  by  the  defendant's  counsel  was  a  want 
of  legal  authority  in  the  complainant,  first,  to  maintain  a  two- 
track  or  any  railway  on  River  street ;  and,  second,  to  use 
electric  motors,  or  erect  and  maintain  on  the  streets  the 
necessary  appliances  for  the  transmission  of  electricity  to 

thecals. 

********** 

[The    discussion    of  the  first  question  above  stated  is 
omitted,  except  the  conclusion  of  it.] 
It  is  next  claimed  that  this  company  has  only  the  right 

VOL.  IV — 12. 
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to  place  a  single  track  in  any  of  the  streets  in  the  ( 
Paterson,  but  it  is  difficult  to  perceive  how  this  coul< 
the  defendant  the  right  to  cut  a  wire  which  the  con 
may  have  strung  across  the  sidewalk  in  front  c 
property. 

In  my  opinion,  the  right  of  the  complainant  to  ope 
street  surface  railway  in  River  street,  in  front  of  Josi 
Grundy's  property,  is  clear. 

Has  the  complainant  corporation  the  right  to  appl; 
tricity  by  what  is  known  as  the  overhead  trolley  sysl 
the  propulsion  of  its  cars,  and  to  erect  and  mainta 
appliances  necessary  for  the  application  of  such  pow 

The  question  as  to  the  absolute  right  of  Joseph  C.  G 
to  cut  the  wires  strung  over  his  sidewalk  by  the  con 
ant  presents  itself  in  a  twofold  aspect,  viz. ,  his  right 
owner  of  abutting  property,  and  his  right  as  a  citize 

The  complainant  in  this  case  has  not  placed  up 
land  in  front  of  defendant' s  property  any  obstruct 
all ;  his  sidewalk  is  unincumbered ;  the  posts  are 
upon  the  lands  of  the  owners  of  property  on  eith 
of  his  lot,  and  the  only  obstruction  is  the  stringii 
wire  twenty  odd  feet  above  the  curb  line  in  front 
lands  between  the  poles. 

In  considering  the  right  of  defendant  as  an  a 
owner  to  remove  the  wire,  we  assume  for  the  prese 
the  complainant  has  legislative  sanction  for  the  oj 
of  its  railway  by  the  use  of  electrical  force  and  it 
ances  ;  for,  if  it  has  not,  the  defendant's  right  to  cl 
air  of  obstructions  is  as  unquestionable  as  his  right 
the  surface  of  the  street  in  front  of  his  property, 
contemplated  use  of   the  street    by   the   complai 
authorized  by  statute,  the  defendant's  rights  thei 
subservient  thereto,  unless  such  use  imposes  an  ad 
servitude  upon  the    land    taken   by  the   street  : 
defendant's  property,  or  on  his  land  abutting  there 

The  special  rights  of  the  abutting  owner  in  the 
are  quasi  easements  of  access  and  light  and  air  c 
land  of  the  street,  fronting  his  property.     Barnet 
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ion,  2  McCart.  481 ;  Dill  v.  Board  of  Education^  2  Dick. 
Ch.  Bep.  441.  These  he  cannot  be  deprived  of  without 
campeDsation  being  made  to  him.  In  re  New  York 
Medoted  R.  R.  Co.,  70  N.  Y.  327 ;  In  re  Gilbert  Elevated 
A  R.  Co.,  70  N.  Y.  361 ;  Story  v.  New  York  Elevated  R. 
R  Co.,  90  N.  Y.  122 ;  Lahr  v.  Metropolitan  Elevated  R. 
A  Ci>.,  104  N.  Y.  268 ;  Drucker  v.  Manhattan  Elevated 
A  R.  Co.,  1()6  N.  Y.  157 ;  ^.  B.  N.  Co.  v.  N.  Y.  E.  R.  R. 
Co,,  129  N.  Y.  252. 

These  are  interests  distinct  from  those  possessed  by  the 
general  public,  and  are  rights  appurtenant  to  the  lot  and 
the  improvements  thereon.  Decker  v.  Evansville  8.  &  N. 
Ry.  Co.  (Ind.)  33  N.  E.  Rep.  349. 

It  is  equally  well  settled  that  when  a  public  use,  author- 
ized by  law,    takes  no  property  of  the  individual,   but 
merely  affects  him  by  proximity,  the  necessary  interference 
in  his  business  or  in   the  enjoyment   of    his  property, 
occasioned  by  such  use,  furnishes  no  basis  for  damages. 
Radcliff  V.  Mayor,   4  N.  Y.   195 ;   Bellinger  v.  Railroad 
Co.,  23  N.  Y.  42 ;  Moyer  v.  Railroad  Co.,  88  N.  Y.  351 ; 
mine  V.  Railroad  Co.,  101  N. Y.  98 ;  A.  B.  N.  Co.  v.  N.  Y. 
E.  R.  R.  Co.,  supra.    The  defendant's  right  to  compensa- 
tion, if  any,  springs,  therefore,  from  his  rights  of  adjacency, 
not  from  the  fact  of  proximity.     It  must  be  an  interference 
with  some  one  of  the  rights  of  access  or  of  light  or  air, 
which,  so  far  as  the  adjacent  owner  is  concerned,  hampers 
complete  legislative  control  of  the  street  for  public  use  as 
1  highway.     The  stringing  of  a  single  wire  across  and 
in  front  of  the  defendant's  lots,  22  feet  above  the  curb 
line,  cannot  seriously  be  said  to  be  any  substantial  inter- 
ference with  his  qiuisi  easement  of  light  and  air.     Of  course, 
defendant's  rights  of  adjacency  over  the  surface  of  the  street 
are  not  impaired  by  the  acts  of  the  complainant.     But  the 
abutting  owner  has  not  only  the  right  of  ingress  and  egress 
in  the  accustomed  manner,  but  also  to  have  the  way  of 
access  to  the  upper  stories  of  his  house  kept  free  from 
obstructions  which  will  prevent  its  use  in  emergent  cases, 
•ach  as  fire,  or  which  cannot  be  quickly  displaced  in  such 
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an  emergency  without  serious  danger  to  the  x>6rson  at 
ing  their  removal.     The  pleadings  and  affidavits  bef 
on  this  order  to  show  cause  do  not  fairly  present  th< 
tion  of  fact  whether  the  "feed  wire'*  strung  over  d 
ant's  curb  line  might  not  have  been  placed  over  the  i 
of  the  street  without  impairing  its  efficiency,  nor  m 
the  real  danger,  if  any,  in  having  it  where  it  is  no 
pended.     There  can  be  no  question  that  a  privilege  g 
to  a  corporation  of  a  partial  use  of  the  public  hig 
which  threatens,  if  it  does  not  encroach  on,  the  pr 
rights  of  the  adjacent  owner,  should  be  so  exercised 
company  as  to  minimize  the  inconvenience  and  dai 
the  enjoyment  of  such  rights.     If  it  is  not  simply  a  qi 
of  expense,  and  the  stringing  of  such  are  accessory 
electric  railway,   as  a  feed-wire  over  the  middle 
street,  instead  of  over  the  sidewalk,  does  not  deal 
seriously  impair  its  usefulness,  and  if  the  strength 
electric  current  through  it  is  so  great  that  there  is 
in  handling  such  a  wire  in  case  of  necessity  to  < 
remove  it,  the  company  should  be  required  to  strin 
the  way  attended  with  the  least  interference  and  da 
adjacent  property  ;  or,   if  that  is  impracticable,   1 
adopt  mechanical  appliances  of  safety  as  '*cut-oi3 
were  required  by  the  chancellor  in  the  case  of  The 
City  and    Bergen   By.    Co,   v.   Jersey    City^    18J 
reported.* 

The  bill  in  this  case  practically  alleges  that  thi 
ances  used    by  the    comjiany  are  those  which  a 
adapted  to  the  purpose,  and  the  affidavits  of  the 
ant  only  set  up  that  the  wire  in  question  will  i 
with  the  putting  up  of  ladders  in  case  of  fire,  or  hi 
to  paint  his  house.     There  is  also  an  apprehension 
ger  expressed.     But  it  is  only  the  opinion  of  the 
ant.      Whether  he  is  qualified  to  pronounce  a 
opinion  on  the  question  or  not  does  not  appear, 
facts  in  this  case  do  demonstrate  that  this  wire 


*See  8  Am.  Elec.  Cas.  94,  note. 
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expeditiously  and  safely  removed.  We  must,  therefore, 
deal  with  the  question  of  this  wire  without  regard  to  the 
element  of  danger,  and  consider  it  simply  as  a  wire  strung 
over  defendant's  sidewalk. 

In  Lockhnrt  t.  Craig  Street  By.  Co.,  139  Pa.  St.  419, 
the  judge  says:  "The  placing  of  the  wires  over  the  streets 
does  not  appear  to  be  a  taking  of  plaintiffs  property.     The 
streets  are  dedicated  to  the  public  use,  and  he  has  certain 
special  rights  as  an  abutting  owner,  but  I  cannot  see  how 
a  wire  ran  through  the  air  above  the  streets  can  be  said  to 
be  a  taking,  injury,  or  a  destroying  of  his  property."     The 
distinction  between  the  use  of  a  street  by  telephone  and 
tel^raph  companies  and  street  railways  in^l^his,  that  tbe 
latter  is,  and  the  former  is  not,  consistent  with  the  charac- 
ter of  a  highway,  is  clear,  and  is  recognized  in  Halsey  v. 
Rapid  Transit  Co.,  2  Dick.  Ch.  Rep.  380 ;  yet  Chancellor 
Run  YON,  in  Hoake  v.  American  Telephone  and  Tele^ 
graph  Co.,  14  Stew.  Eq.  35,  denied  complainant  a  prelim- 
inary injunction  to  restrain  the  telegraph  company  from 
stringing  wires  over  the  street  in  front  of  his  lands,  on  the 
ground  that  his  right  was  not  clear,  as  well  as  that  the 
injury,  if  any,  was  not  irreparable,  but  expressly  disclaimed 
any  intention  to  pass  on  the  main  question.     He,  however, 
does  say :    "The  Legislature- of  this  State  appears  to  have 
considered  that  the  use  of  the  street,  so  far  as  the  wires  are 
concerned,  was  not  a  violation  of  the  rights  of  the  owner  of 
the  soil  in  the  streets ;  for,  while  it  recognizes  such  rights 
as  to  the  erection  of  poles,  it  does  not  do  so  as  to  the  wires." 
Heitttt  T.  Western  Union  Telegraph  Co.,  4  Mackey, 
424,  and  McCormicJc  v.   District  of  Columhia^  4  Mackey, 
396,  were  both  applications  for  injunctions  to  restrain  the 
putting  up  of  a  telegraph  line  along  a  street  in  Washington. 
These  were  refused,   because  no  irreparable  injury  was 
threatened,  and  that  it  could  not  be  seriously  contended 
that  access  or  light  or  air  were  interfered  with,  and  the 
danger  and  nuisance  from  the  wires  were  very  slight.     Of 
course,  neither  of  these  cases  is  exactly  in  point,  but  they 
are  suflScient  to  show  how  shadowy  is  the  right  on  which 
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the  defendant  relies.  In  my  opinion,  the  act  of  the 
plainant  in  stringing  its  wires  in  front  of  the  defend 
lots,  if  authorized  by  statate,  was  not  such  an  invasi^ 
defendant' s  rights  of  adjacency  as  to  entitle  him  to 
pensation,  and  consequently  he  was  not  justified  in  re 
ing  it  by  reason  of  the  fact  that  he  was  such  abu 
owner. 

His  right  as  a  citizen,  in  common  with  all  others,  de] 
on  the  question  whether  the  occupation  of  a  part  ol 
street  by  the  complainant  was  without  lawful  auth( 
and,  as  such,  a  nuisance  which  any  one  could  abate. 

Complainant  claims  the  right  to  use  the  overhead  tr 
system  in  the  application  of  electricity  to  its  cars 
motive  power  from  the  original  charter  of  1866,  anc 
supplement  of  1870,  as  well  as  by  the  act  of  1886,  anc 
consent  of  the  city  authorities  of  Paterson. 

By  section  16  of  the  original  charter  of  1866,  : 
provided : 

That  the  said  company  shall  have  power  to  construct  or  have  oonstr 
or  to  purchase  with  the  funds  of  said  company,  and  place  and  use  o 
railway,  or  any  part  thereof,  cars,  engines,  wagons,  carriages,  or  v* 
for  their  own  use,  or  for  the  transportation  of  passengers  or  any  spc 
property,  for  hire,  to  be  operated  by  tuch  motive  power  cis  they  ma\ 
expedient  and  proper. 

And  by  section  2  of  the  supplement  of  1870  it  is  pro 

That,  in  the  construction,  equipment,  management,  runninf^,  anc 
tion  of  said  railroad,  the  said  company  shaU  have  and  possess 
powers,  authority,  and  privileges  granted  to  and  conferred  upon  ti 
the  aet  to  which  this  is  a  supplement. 

The  right  of  the  Lecrislature  over  the  public  high 
and  to  grant  the  use  thereof  for  the  public  conveniens 
travel,  so  long  as  it  does  not  impose  additional  serv 
upon  the  property,  and  does  not  materially  obstruct  th 
lie  use  by  ordinary  and  accustomed  methods,  is  undo 
Domestic  Telephone  and  Telegraph  Co.  v.  Newark^ 
344-346.     Its  power  to  authorize  the  erection  of  lamp 
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water  plags,  and  fire  telegraph  poles  on  the  public  high- 
ways has  never  been  questioned;  they  are  for  the  public 
advantage,  and  their  occupation  of  the  surface  of  the 
groond,  and  consequent  inconvenience,  is  infinitesimal. 

In  this  case  the  grant  is  not  the  right  to  use  steam  or 
horses  in  the  operation  of  their  cars,  but  any  motive  power 
they  may  deem  expedient  and  proper ;  it  has  but  one  limit, 
and  that  is  the  discretion  and  judgment  of  the  company, 
to  be  regulated,  of  course,  by  the  controlling  rule  that  the 
means  adopted  shall  not  obstruct  the  public  use  in  its 
accustomed  way.  Nor  do  I  think  this  power  is  limited  to 
the  methods  known  or  in  practical  use  at  the  time  of  the 
giant.  Practically  these  were  confined  to  animal  and 
dteam  power.  If  the  grant  had  been  to  use  a  specific  power, 
in  known  use,  in  a  particular  way — if  they  deemed  it  expe- 
dient and  proper — there  might  be  strength  in  the  argument 
that  it  did  not  authorize  such  method  in  another  way, 
which  required  other  and  additional  use  of  property ;  but 
here  the  grant  of  authority  is  as  ample  as  words  can  make 
it,  and  would  seem  to  embrace,  not  only  known  systems  or 
ways  of  propulsion,  but  all  improvements  which  science 
and  ingenuity  might  devise,  subject  to  the  conditions  before 
specified. 

In  Hudson  River  Telephone  Co.  t.  Watervliet  Turn" 
pike  A  Ry.  Co.,  135  N.  Y.  393,  in  the  New  York  Court  of 
Appeals,  a  similar  question  arose.     The  defendant  company, 
by  act  of  1862,  were  authorized  to  use  "the  power  of  horses, 
animals,  or  any  mechanical  or  other  power,  or  the  com- 
bination of  them,  which  the  said  company  may  choose  to  em- 
ploy, except  the  force  of  steam."     On  its  right  to  use  the 
trolley  system  in  the  application  of  electricity  for  the  traction 
of  its  cars  the  court  says :  ''  The  act  of  1862  cannot  properly 
be  limited  to  such  methods  of  operating  street  surface  rail- 
ways in  cities  as  had  then  been  invented  and  were  then  in 
actual  use.     The  words  of  the  statute  are  to  be  interpreted 
according  to  their  natural  and  obvious  meaning,  and,  as 
the  terms  employed  are  not  ambiguous,  extrinsic  facts  are 
not  available  to  restrict  the  authority  which  it  plainly 
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confers.     The  language,    literally  constnied,  includes 
discovered,    as    well    as    existing,    modes    of    operat 
Electricity,  as  a  natural  and  applied  force,  was  then  ^ 
known,  and  it  is  reasonable  to  infer  that  its  adoption  t 
propelling  power  was  even  then  anticipated.     It  woulc 
an  unjust  reflection  upon  the  wisdom  and  intelligenc 
the  law-making   body  to  assume  that  they  intendec 
confine  the  scope  of  their  legislation  to  the  present,  an 
exclude  all  consideration    for  the  developments  of 
future.     If  any  presumption  is  to  be  indulged  in,  it  is 
general  legislative  enactments  are  mindful  of  the  gic 
and  increasing  needs  of  society,  and  they  should  be 
strued  to  encourage,  rather  than  to  embarrass,  the  invei 
and  progressive  tendency  of  the  people."     See  also  ' 
gaf't  w.  Newjwrt  Street  Ry.  Co.,  16  R.  I.  668 ;  WiUl 
¥•  Street  Ry»  Co.,  41  Fed.  Rep.  556  ;  Macomber  v.  Ifia 
34  Mich.  212.  Detroit  City  By.  Co.  w.  Mills,  86  I 
634. 

The  bill  also  avers  that  by  an  ordinance  passed  b^ 
board  of  aldermen  of  the  city  of  Paterson  on  the  6th 
of  October,   1890,  approved  by  the  mayor  on  the  101 
October,    1890,    the  complainant  was  authorized    to 
electric   motoi-s  as  the  propelling  power  of  their  car 
averment  which  is  verified  by  the  affidavits  annexed  t 
bill,  and  is  neither  controverted  nor  denied  by  the  pj 
presented  by  the  defendant.     The  authority  to  pass 
ordinance  is  claimed  to  be  derived  from  the  act  of  ft! 
6th,   1886,   entitled   ''Concerning  street  railway  cor 
tions,*'  Rev.  Sup.,  p.  369.     The  right  of  a  street  su 
railroad  company  under  this  act,  and  such  consent  t 
electric  power,  and  maintain  the  proper  accessories  th( 
for  the  propulsion  of  its  cars,  is,  so  far  as  this  court  is 
cerned,  settled  by  the  case  of  IFalsey  v.  Rapid  Trt 
Street  Ry.  Co.,  2  Dick.  Ch.  Rep.  380  ;  and  by  that  dec 
the  right  of  tlie  complainant  to  erect  its  appliances  fc 
application  of  this  power  for  the  jnovement  of  its  cars  v 
seem  to  be  clear  under  the  rights  which  have  been  gr; 
to  it  by  the  Legislature  and  the  authority  of  the  ci 
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Paterson.  The  views  of  the  vice-chancellor  in  that  case 
are  sustained  by  the  decision  in  Rhode  Island,  of  Taggart 
?.  Newport  Street  Ry.  Co. ,  supra  ;  in  Ohio,  in  Mt.  Adams 
itE.B,  I.  By.  Co.  w.  Winslow,  3  Ohio  Cir.  Ct.  Rep. 
428,  and  in  Pelton  v.  Eiist  Cleveland  R.  B.  Co.,  22^  W.  L. 
B.  67 ;  in  Kentucky,  LouisviUeB.M.  Co.  w.  Citi/Basseti" 
ger  By.  Co.,  decided  June  30th,  1890;  in  Michigan,  in 
Deiriot  City  By.  Co.  y.  Mills,  85  Mich.  634 ;  in  Pennsyl- 
vania^ in  Lockhart  v.  Craig  Street  By.  Co.,  139  Pa.  St. 
419  ;  in  Maryland,  in  Koch  w.  Bailway  Co.,  75  Md.  222 ; 
and  in  United  States  Circuit  Court,  in  Williams  w.  Street 
By.  Co.,  41  Fed.  Rep.  556. 

See,  also,  consideration  of  the  question  and  cases  in  Keasb. 
Hec.  Wires,  S.  &  H.,  ch.  X. 

The  Legislature,  by  the  fifth  section  of  an  act  creating  a 
state  board  of  commissioners  of  electrical  subways, approved 
March  10,  1892  (P.  L.  of  1892,  p.  78),  enacted  :  " 

That  no  telegraph,  telephone,  electric  light,  or  other  electric  wire  or 
cable  shaU  hereafter  be  constructed  along,  across,  or  above  the  surface  of 
any  street  or  avenue  in  any  city  of  this  State  until  the  board  created  by 
this  act  shaU,  by  the  votes  of  a  majority  of  its  members,  authorize  such 
wires  to  be  carried  along,  across,  or  above  the  surface  of  such  streets  or 
avenues :  Provided,  that  this  section  shall  not  be  constructed  [sic]  to  apply 
to  the  repair  of  wires  now  in  use,  or  to  wires  owned  by  any  [sic]  of  this 
Bute,  or  used  for  fire  or  police  purposes  therein. 

This  statute  was  approved  prior  to  the  attempt  on  the 
part  of  the  complainant  to  string  its  wires  above  the  street 
in  front  of  the  defendant' s  property.  There  is  no  averment 
in  the  bill  that  the  consent  of  the  subway  commission  had 
been  obtained  by  the  complainant,  nor  is  want  of  such 
authority  set  up  in  the  answer.  The  statute,  how- 
ever, is  a  public  statute  operating  over  the  whole  State, 
and  affecting  every  city  therein.  No  private  corporation 
can  possibly  enjoy  the  right  to  use  the  public  highways 
except  by  legislative  sanction  ;  and  if  the  Legislature  has 
imposed  conditions  on  all  claiming  such  legislative  author- 
ity, as  it  affects  the  interests  of  the  public,  it  would  be  the 


186  AMERICAN  ELECTRICAL  CASES.       [voi 

Railway  Co.  v.  Omndy  et  al. 

duty  of  the  court  to  apply  the  test  imposed  by  the  lal 
legislation,  whether  the  parties  pleaded  it  or  not.  The  pc 
that  the  question  is  not  raised  by  the  pleadings  was,  h 
ever,  not  strenuously  urged,  as  counsel  frankly  state 
was  a  matter  easily  reached  by  amendment,  if  necessari 

This  section,  unaffected  by  the  proviso,  unquestiona 
imposed  a  new  condition  on  all  parties  intending  to  sti 
electric  wires  above  the  surface  of  any  street  or  avenn 
any  city  in  the  State.    No  question  was,  or  can  be,  mad 
to  the  power  of  the  Legislature  to  impose  new  limitati 
on  any  previous  concession  of  authority  to  the  complain 
to  partially  use  the  highways  of  the  State.     It  is  claii 
however,  that  the  rights  of  the  complainant  are  not  affe 
by  the  section  in  question,  because  it  is  unconstitutions 
not  being  within  the  scope  and  provision  of  the  title  o1 
act.     The  title  is  ''An  act  providing  for  the  placin 
electrical  conductors  under  ground  in  cities  of  this  S 
and  for  the  creation  of  a  board  of  commissioners  of  el( 
cal  subways."     It  is  urged  that  the  object  of  the  la^ 
gathered  from  the  title,  is  to  provide  for  the  placin 
wires  under  ground,  and  for  the  creation  of  a  board  f 
that  specified  thing ;  that  it  might  have  been  compete 
have  enlarged  the  scope  of  the  title  to  regulate  the  pi 
of  wires  generally,  but  that  it  had  not  done  so,  and  lii 
it  to  subway  wires  and  a  subway  commission.     But  th< 
gle  general  object  of  the  law,  as  gathered  from  its  titl 
provisions,  undoubtedly,  is  to  require  electric  wires  oc< 
ing  the  streets  or  avenues  of  a  city,  sooner  or  later,  1 
placed  underground.     The  commission  is  the  means 
through  which  this  object  is  to  be  accomplished,  and 
no  hardship  be  occasioned  by  an  abrupt  termination  < 
right  or  license  to  string  wires  in  cities,  the  commissi 
authorized  to  permit  it  being  done.     While  not  clear 
this  seems  to  me  to  be  germane  to  the  object  of  the  1 
stated  in  the  title,  and  fairly  within  the  rule  laid  do^ 
the  authorities  which  are  cited  bv  the  chancellor  in  ; 
ton  V.  Central  R,  li.  Co.,  5  Dick.  Ch.  Rep.  62. 

It  is  also  claimed  that  the  section  itself  does  not 
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terms  render  it  necessary  for  the  complainants  to  obtain  the 
consent  of  the  commissioners.    There  are  two  obvious  errors 
in  the  proviso  of  section  6,  as  it  appears  in  the  pamphlet 
laws,  which,  it  is  said,  also  exist  in  the  original  on  file  in 
the  Secretary  of  State's  office.    The  word  "constructed" 
hi&s  evidently  been  substituted  or  used  for  the  word  "con< 
straed,"  and  there  is  a  palpable  omission  after  the  word 
"any."     No  great  difficulty  arises  from  the  first,  but  the 
other  undoubtedly  raises  some  very  plausible  suggestions. 
It  is  first  argued  that  in  construing  this  section  it  is  not 
allowable  to  inquire  whether  the  Legislature  intended  to 
put  some  word  after  the  word  "any,"  nor  to  interpolate 
inch  word,  even  if  it  is  evident  what  it  should  be.    To  the 
latter  proposition  I  yield  an  unhesitating  assent.     You  can 
not  go  outside  the  law  to  ascertain  the  intent  of  the  Legis- 
lature, nor  can  you  supply  words  to  make  it  conform  to 
what  you  understand  the  meaning  of  the  Legislature  to  be. 
But  I  think  it  is  competent,  when  a  construction  is  sought 
to  be  placed  upon  the  words  of  the  act,  to  ascertain  whether 
it  is  not  apparent  from  the  context  that  there  has  been 
8ome  word  omitted,  which  fact  itself  will  negative  the  con- 
stniction  sought  to  be  given— not  by  supplying  a  word  to 
give  some  other  construction,  but  deducing  from  the  fact  oC 
onussion  that  the  proposed  construction  is  not  correct.    This 
does  no  violence  to  the  rule  that  the  legislative  intent  must 
be  gathered  from  the  act  itself.    Counsel  argues  that ' '  any ' ' 
is  here  used  as  a  pronoun,  and,  when  used  in  this  sense, 
has  a  most   comprehensive  signification ;  that,  construed 
with  that  to  which  it  applies — which,  it  is  argued,  is  that 
which  immediately  precedes,  namely,  "wires  owned," — it 
most  be  held  to  mean  any  one  capable  of  ownership,  indi- 
vidoal  or  corporate  ;  and  numerous  examples  of  such  com- 
prehensive use  of  the  word  by  itself  are  cited.     It  is,  how- 
ever, to  be  noted  that  such  extended  sense  of  the  word  is  in 
such  cases  derived  from  the  context,  and  that  the  sentence 
or  paragraph  is  complete  as  it  stands.     On  reading  this  pro- 
viso, however,  the  first  impression  is  that  some  word  has 
been  omitted — its  incompleteness  is  at  once  manifest— but, 
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if  the  construction  contended  for  is  correct,  the  only 
which  would  comprehend  it  would  be  "one,"  makii 
read  "any  one."    Such  construction,  however,  would  n 
nugatory  the  wh  )le  section,  and  cannot  be  adopted, 
apparent,  I  think,  that  the  omitted  word  is  "city,"  but  1 3 
with  counsel  that  we  cannot  by  judicial  construction  int 
late  it.   The  difficulty,  however,  arises  with  only  one  div 
of  the  proviso ;  two  others  are  complete  and  operative 
proviso  enacts  that  the  section  shall  not  apply  to  the  r 
of  wires  now  in  use.     There  is  no  obscurity  so  far. 
not  necessary  to  obtain  the  consent  of  the  subway 
mission  to  string  wires  in  a  city,  if  it  is  done  in  repa 
wires  now  in  use ;  nor  is  it  for  wires  used  for  fire  or  j 
purposes    therein ;    "  therein,"   from    the    context^ 
relate  to  "  State,"  there  is  also  the  sentence  under  cc 
eration   "or  to  wires  owned  by  any  of  this  State.'* 
seems  to  me  impossible  to  give  any  satisfactory  meanj 
these  words  taken  in  connection  with  the  context.     I 
the  whole  section  on  that  account  to  be  disregardei 
think  not.     The  provision  of  the  section  requiring  th( 
sent  of  the  commission  is  perfectly  clear.     There 
doubt,  from  the  proviso,  that  it  is  not  to  apply  to  the  i 
of  wires  now  in  use,  or  to  wires  used  for  fire  or  X)olic( 
poses.     Thus  far  the  meaning  of  the  Legislature  is  dis 
It  appears  they  meant  to  except  some  other  wires,  bn 
want  of  apt  words,  they  have  failed  to  indicate  wha 
cannot  be  presumed    that  it  was  a  class  which    i 
embrace  the  complainant;   but,  as  we  cannot  fror 
words  give  it  a  satisfactory  application,  it  is  to  be 
garded.    The  rest  of  the  section  is  not  affected  by 
course. 

But  if  it  is  even  doubtful  whether  the  act  is  or  is  no 
stitutional,  or  whether  it  applies  to  the  complainant 
fatal  to  this  application,  for  this  court  will  not  grant  j 
liminary  injunction  on  a  questionable  point  of  the  cod 
tionality  of  a  statute,  or  its  applicability  to  a  j 
Inhabitants  of  Oreenville  v.  Seymour^  7  C.  E.  Gr. 
Bonaparte  y.    Camden  and   Amboy   JR.   £.   Co.j 
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806;  Hadkensctck  Improvement  Co,  v.  New  Jersey  Mid- 
land Jtp,  Co.^  7  C.  E.  Gr.  94 ;  Morris  and  Essex  R.  R. 
Co.  ▼.  Prudden,  5  C.  E.  Gr.  630 ;  Black  v.  Camden  and 
AmboyR.  R.  Co.,  7  C.  E.  Gr.  130,  131. 
The  order  to  show  cause  must  be  discharged. 


Sf/TE. —  See  note  to  Oreen  v.  City  A  Suburban  Ry,  Co,,  pa$t, ;  also,  note 
to  TnuUm  Ftttby.  Church  v.  State  Board,  poU* 


Dooly  Block  v.  Salt  Lake  City  Rapid  Transit  Com- 

PANY. 

Utah  Supreme  Court,  June  5,  1S9S. 

(8  Am.  R.  R.  &  Corp.  Rep.  827.) 

Electric  street  railway. —  Abuttino  owner. 

Whether  the  fee  of  the  land  of  the  highway  be  in  the  municipality  in  trust 
for  the  purposes  of  public  travel,  or  in  the  abutting  owner  subject  to  the 
paUic  use,  the  abutter  has  the  easements  of  access,  light  and  air,  of 
which  he  cannot  be  deprived  without  compensation. 

Tlie  use  of  highways  for  the  purposes  of  electric  street  railways  is  a  proper 
street  use,  which  may  be  permitted  by  municipalities  under  legislative 
aathoritj.  Such  permission  must  be,  however,  within  the  exercise  of 
reasonable  discretion,  and  the  entire  width  of  a  street  cannot  be  given 
op  to  railway  purposes  in  disregard  of  the  abutter's  easements,  which 
are  property  rights.  Certain  statutes  held  not  to  be  construed  to  the 
ecmtrary.  ^ 

h  the  given  case,  it  appearing  that  there  were  already  in  the  street  in 
question  two  tracks,  with  the  necessary  poles  and  appliances  for  the 
operation  of  sufficient  electric  cars  for  the  public  convenience  ;  also  that 
there  were  electric  light,  telegraph  and  telephone  poles  on  both  sides  of 
the  street,  held,  that  an  injunction  was  properly  granted  restraining  the 
laying  of  a  third  track  with  the  necessary  poles,  which  would  specially 
injure  the  plaintiffs  right  of  access  and  depreciate  the  value  of  his 
property  ;  although  such  construction  had  been  authorized  by  the  city 
oonnciL 

Gbse  of  this  aeries  cited  in  opinion:  Ogden  City  By,  Co.  v.  Ogden  City^ 
foL  8,  p.  821. 
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Parley  L.  Williams^  for  appellant. 

Bennett^  Marshall  and  Bradley^  for  respondents. 

Bartch,  J. — The  respondents  are  the  owners  of  cei 
lots  situate  in  Salt  Lake  City,  and  abutting  on  Se 
South  street,   between  Main  and    Second  West  str 
Two  of  these  lots  are  on  the  norths  the  other  on  the  sc 
side  of  Second  South  street,  are  one  block  west  of  ] 
street,  are  business  property,  and  at  the  time  of  the  tri 
the  cause  business    blocks  were  being  erected  thei 
The  complaint,  in  substance,  charges  that  the  plaii 
were  respectively  the  owners  of  that  portion  of  the  a 
which  lies  between  the  centre  line  thereof  and  the 
line  of  the  said  lots,  subject  only  to  the  ordinary  use  o 
public  for  the  purposes  of  travel ;  that  the  plaintiff 
entitled  to  the  free  and  unobstructed  use  of  the  street 
means  of  access  to  the  said  premises  ;  that  by  authori 
Salt  Lake  City  the  Salt  Lake  City  Railroad  Company 
structed  on  that  street  a  double  track  railroad,  with  li 
poles,  and  other  appurtenances  necessary  to  operat 
same  with  electric  power;  that  the  same  was  beii 
operated,  and  afforded  all  necessary  means  and  conven 
to  persons  who  might  have  occasion  to  travel  on  street 
roads ;  that  telegraph  and  telephone  lines,  and  wire 
poles  for  electric  light,  had  been  constructed  on  the  si 
and  that  by  reason  of  the  several    uses  with  whi 
had  thus  been  burdened   the  ordinary  use    therec 
public  travel  and  ingress  and  egress  to  the  several  pre 
had  become  impeded  and  embarrassed  ;  that  on  the 
day  of  May,  1890,  and  after  the  said  street  had  been 
dened  as  aforesaid.  Salt  Lake  City,  by  its  council,  gr 
the  defendant  herein  authority  to  construct  and  open 
electric  power,  a  street  railroad  on  said  street  from 
East  to  Seventh  West  street ;  that  because  of  the  ob 
tions  already  existing  thereon,  and  because  another  rai 
was  not  necessary  for  public  convenience,  the  resol 
granting  the  franchise  to  the  defendant  was  unreaso 


UTAH,  1893.  191 


Block  ▼.  Rapid  Transit  Co. 


and  void ;  that  in  pursuance  of  the  authority  thus  granted, 
the  defendant  commenced  the  construction  of  a  railroad, 
and  threatened  to  complete  the  same  unless  restrained,  and 
that  another  railroad  constructed  thereon  with  its  equip- 
ment and  operation,  in  addition  to  the  already  burdened 
condition  of  the  street,  would  greatly  depreciate  the  value 
of  the  plaintiff's  property,  and  injure  its  convenient  use 
and  enjoyment.  The  defendant  in  its  cross  complaint  in 
substance  alleges  that  it  owns  and  operates  various  lines  of 
street  railroads  in  the  city  and  remote  parts  thereof,  and  in 
densely  populated  localities  in  the  eastern  portion  of  the 
dty ;  that  for  public  convenience  it  should  have  a  line 
through  the  business  portion  of  the  city,  to  <;onnect  with 
raflway  depots  and  other  parts  of  the  city  lying  west  of 
Main  street ;  that  defendant  had  no  franchise  connecting 
its  eastern  lines  with  the  western  portion  of  the  city 
through  the  business  part  thereof,  except  the  one  on  Second 
South  street ;  and  that  in  the  granting  of  franchises  the 
city  has  denied  the  right  to  parallel  existing  lines  except  in 
this  instance.  The  trial  court,  in  substance,  found  the  above 
all^ations  of  the  plaintiffs  and  defendants  to  be  true,  and, 
among  other  things,  found  as  facts  that  the  plaintiffs  are 
the  owners  of  equitable  easements  in  fee  of  rights  of  access, 
ingress,  and  egress  to  their  respective  lots  in  front  thereof 
in  the  street,  and  entitled  to  the  free  and  unobstructed  use 
of  that  i>ortion  of  said  street  as  a  means  of  access,  such 
easements  extending  along  the  street  from  the  first  north 
and  south  street  east  of  said  lots  to  the  first  north  and 
south  street  west  of  such  lots,  the  same  being  subject  to  the 
ordinary  use  of  the  street  by  the  public ;  that  the  fee  of 
the  street  is  in  Salt  Lake  City,  in  trust  for  street  uses 
IHPoper  ;  that  prior  to  the  granting  of  said  franchise  by  the 
dty  there  were  constructed  and  in  operation  on  that  street 
a  doable  track  street  railroad,  telegraph  and  telephone 
lines,  wires  and  iK)les  for  electric  lighting  and  the  street 
had  already  become  greatly  obstructed  and  access  to  plaint- 
iffs property  impeded  and  embarrassed ;  that  because  of  the 
obstmctions  already  existing  upon  the  street;  the  resolution 
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attempting  to  grant  the  franchise  to  the  defendant 
unre:i6onable  and  void  ;  that  the  two  tracks  in  operatic 
said  street  were  sufficient  to  satisfy  the  demands  of  pr 
convenience,  and  there  was  no  necessity  for  a  third  tn 
that  its  construction  would  greatly  depreciate  the  valr 
plaintilTs  property,  interfere  with  its  convenient  use  an 
joyment,  and  they  would  thereby  suffer  irreparable  dam 
that  Salt  Lake  City,  in  granting  the  franchise  to  defenc 
did  not  act  within  its  lawful  authority,  nor  exercise  rej 
able  discretion  for  the  best  interests  or  convenience  o: 
public ;  that  the  two  tracks  were  constructed  and  are  1 
operated  in  front  of  said  lots  by  the  Salt  Lake  City 
road  Company,  and  are  sufficient  to  permit  the  passaj 
all  street  cars  necessary  for  public  convenience,  anc 
tween  the  third  track,  proposed  to  be  constructed,  an 
sidewalk  there  would  not  remain  sufficient  space  fo 
ordinary  traffic  of    the    street,    free   from    unreaso 
obstructions  ;  that  the  defendant  has  electric  strec 
lines  in  operation  in  the  eastern  and  western  portio 
said  city,  but  has  no  other  connecting  line  or  franchii 
cept  the  one  on  said  Second  South  street  passing  throu| 
business  portion  of  the  city,  or  reaching  the  depots  c 
several  steam  railroads,  such  connecting  line  being  of 
importance  to  the  defendant,  and  necessary  for  the  ] 
travel ;  that  the  defendant  company  and  the  Salt  Lak 
Railroad  Company  can  operate  both  their  railways  tof 
by  means  of  the  two  tracks  of  the  last  mentioned  con 
now  on  that  street,  which  tracks  aflford  sufficient 
privileges  for  all  the  cars  opei'ated,  or  necessary  to  be 
ated,  by  both  companies  for  public  travel  and  conven 
and  that  the  construction  and  maintenance  of  a  third 
would  be  an  unnecessary  obstruction  and  interference 
the  ordinary  use  of  the  street,  and  the  means  of  ace 
plaintiff's  premises  would  be  unreasonably  and  raaU 
abridged  and  injured.     Upon  this  state  of  facts,  th 
court  granted  an  injunction  perpetually  restrainin 
defendant  from  constructing  and  operating  a  third 
on  said  Second  South  street.     The  defendant  mov€ 
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court  for  a  new  trial  upon  the  following  grounds :  First. 
*' Insufficiency  of  the  evidence  to  justify  the  findings  of  the 
eonrt  and  decree  in  said  case,  and  that  the  same  were 
against  law."  Second.  '*  Errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  defendant."  From  the  order 
OTermling  this  motion  the  defendant  appealed  to  this 
court 

This  leads  to  the  inquiry  as  to  whether  or  not  the  con- 
itniction  and  operation  of  the  third  track  upon  that  street 
by  the  defendant  involves  the  taking  of  property  of  the 
plaintiff,  and  as  to  whether  the  city  council  of  Salt  Lake 
City  exceeded  its  limits  of  discretion  and  authority  in 
granting  the  franchise  to  defendant.     The  plaintiffs  con- 
tend that  they  are  the  owners  in  fee  of  the  lots  above  men- 
tioned abutting  on  Second  South  street,  and,  as  such  abut- 
ting owners,  they  are  entitled  to  so  much  of  the  bed  of  the 
street  as  lies  immediately  in  front  of  the  lots  and  to  the 
centre  of  the  street,  on  which  the  proposed  third  track  is  to 
be  built,  subject  only  to  the  ordinary  use  of  the  same  for 
the  purposes  of  public  travel,  and  that  they  are  entitled  to 
the  use  of  the  said  street,  free  from  unreasonable  obstruc- 
tion, as  a  means  of  access,  light  and  air  to  their  premises. 
The  defendant  maintains  that  the  fee  of  said  street  is  vested 
in  the  corporation  of  Salt  Lake  City,  and  that  plaintiffs 
have  no  property  therein,  but  are  only  entitled  to  the  use 
thereof  in  common  with  the  people  of    the  city.     The 
plaintiffs  admit  that  the  fee  is  in  the  city,  in  trast,  how- 
ever, for  street  uses  proper,  and  subject  to  the  equitable 
easements  in  fee  of  abutters.    The  lots  and  street  in  ques- 
tion are  a  i)art  of  a  larger  tract  entered  under  section 
2387  (Rev.   St.  U.  S.),  which  provided  that  the  corporate 
authorities  might  enter  any  portion  of  the  public  lands 
settled  upon  and  occupied  as  a  town    site    '4n   trust 
for  the  several  use  and  benefit  of  the  occupants  there- 
of, according  to  their   respective  interests."     Plaintiff's 
lots    were    represented   on    the   original    plat    of    Salt 
Lake  City  as  fronting  Second  South  street,   which  was 
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platted  in  said  plat,  and  when  they  were  purchased  n: 
the  forms  prescribed  by  the  town-site  act  the  grai 
secured  the  right  and  privilege  to  have  the  street  foi 
kept  open.    When  land  is  settled  upon  and  occupied 
town  site,  and  lots  are  sold,  the  right  of  way  ove] 
streets  in  front  of  such  lots  is  an  appurtenance  of  necei 
and  it  requires  no  special  grant  in  the  deed.     AsJib 
Hall,  119  U.  S.   626  (7  Sup.  Ct.   Rep.  308);  Scdisbw 
Andrews,  128  Mass.  836.    The  rights  of  access,  light, 
air  constitute  the  principal  values  of  such  property,  ai 
must  be  presumed  that  when  lots  are  sold  the  grantees 
chase  them  with  a  view  to  the  advantages  which  attai 
them  because  of  these  easements.    The  right  of  the  gn 
to  their  use  is  precisely  the  same  as  his  right  to  the  ] 
erty  itself.     Such  privileges  are  easements  in  fee — i 
poreal  hereditaments  —  and  form  a  part  of  the  estate  i 
lots.    They  attach  at  the  time  the  land  is  platted  anc 
lots  are  sold,   and  will  remain  a  perpetual  incumbi 
upon  the  land  burdened  with  them.     It  follows  that, 
land  is  platted  by  the  owner  of  the  soil,  and  lots 
bounded  by  a  street  designated  and  marked  on  the 
the  grantee  acquires  a  right  to  the  street  in  front  o 
premises  as  a  means  of  access.     1  Hare  Const.  Law, 
Lewis,  Em.  Dom.,  §  114;  Siori/  v.   Railway   Co.j  90  1 
122;    Wytnan  v.   Mayor,  etc.,  11    Wend.  487;  Chil 
Chappell,  9  N.  Y.  246 ;  Schulte  v.  Transportation  O 
Cal.  592 ;  City  of  Denver  v.  Bayer,  7  Colo.  113  (2 
Rep.  6).     Nor  does  it  matter,  in  this  case,  that  the  fee 
the  city  in  trust  for  the  use  of  the  public,  instead  of  ii 
abutting  owners  for  street  uses.     Equally  in  both  case 
abutting  owners  are  entitled  to  the  use  of  the  streel 
means  of  access  to  their  lots,  and  for  light  and  air.     I 
fee  is  in  the  city,  the  rights  of  the  abutter  are  in  the  n 
of  equitable  easements  in  fee  ;  if  in  the  abutter,  they  s 
their  nature  lep^al.     In  either  case  the  abutters  hav« 
right  to  have  the  street  kept  open  and  not  obstructed 
to  interfere  with  their  easements,  and  materially  dim 
the  value  of  their  property.     AVhen  the  lots  of  plaintiff 
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Mdd  under  the  town  site  act,  above  mentioned,  it  was,  in 
effect,  agreed  with  the  grantees  that  they  were  entitled  to 
tile  nse  of  the  street  as  a  means  of  ingress,  egress,  light  and 
sir.    These  rights  were  inducements  to  purchasers,  became 
ap&rtof  the  purchase,  are  appurtenances  to  the  land,  which 
cannot  be    so    embarrassed  or  abridged  as  to  materially 
interfere  with  its  proper  use  and  enjoyment,  and  they  are, 
in  effect,  pro];>erty  of  whicii  the  owners  cannot  be  deprived 
without  due  compensation.     By  implication,  at  least,  the 
grantees  also  assumed  additional  burdens,  for  they  must 
contribute  of  their  own  funds  for  the  expense  of  sewer,  gas, 
and  vrater  connections,  and  as  well  toward  the  cost  of  side- 
walks, i>aTing,  and  sprinkling  in  front  of  their  lots.    These 
are  expenditures  which  devolve  upon  them  as  abutting 
owners,  and,  in  addition  to  the  relation  of  their  lots  to  the 
street,  give  them  especial  interest  in  the  street  in  front  of 
their  premises,  distinct  from  that  of  the  public  at  large. 
Assuming  such  burdens,  they  may  of  right  make  any  and 
all  proi)er  uses  of  the  street,  subject  to  proper  and  reason- 
able municipal  control  and  police  regulations.     Lewis  Em. 
Dom.,  §  115;  2  Dill.  Mun.  Corp.  (4th  ed.),  §§  656a,  556  b; 
iff^Quaid  V.  Railway  Co,,  18  Or.  237  (22  Pac.  Rep.  899) ; 
Haynes  v.  Thomas,  7  Ind.  38 ;  Story  v.  Railway  Co.,  supra. 
The  right  of  municipalities  to  grant  franchises  to  private 
corporations  for  the  construction  and  operation  of  street 
railways,  wlien  empowered  by  the  Legislature  so  to  do,  is 
not  now,  it  seems,  an  open  question,  although  streets  were 
originally  not  designed  for  that  purpose,  but  were  mostly 
confined  to  the  right  of  public  travel  in  the  ordinary  modes. 
Enlightened  public  policy,  advanced    civilization,  and  a 
desire  to  subserve  public  interest,  have  induced  courts  to 
become  more  lax  in  the  enforcement  of  strict  technical  rules 
and  principles  in  this  regard,  and  it  appears  now  to  be  well 
settled  by  judicial  authority  that  a  reasonable  portion  of  a 
street  may  be  devoted  for  the  purposes  of  a  street  railway, 
and  that  such  is  a  proper  use  of  the  street. 

Counsel  for  appellant  contend  that,  subject  to  special 
constitutional    restrictions,  the  Legislature  has   plenary 
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power  over  all  public  ways  and  streets.     If  this  p 
be  tenable,  then,  in  the  absence  of  special  constit 
restrictions,  the  Legislature  may  authorize  municij 
to  devote  the  entire  width  of  a  street  to  railroac 
regardless  of  the  property  rights  of  abutting  owners 
out  compensation  for  injury  to  their  property.     This 
does  not  appear  to  be  sustained  by  the  authorities 
Legislature  may  delegate  power  over  streets  to  mun 
ties,  but  in  doing  so  it  must  recognize  the  property 
of  private  individuals.    Judge    Dillon,  In  his  W( 
Municipal  Corporations  (volume  2,   §  656a),  speak 
the  nature  of  streets  and  legislative  control,  says :  ^' 
streets,  squares,  and  commons,  unless  there  be  some  i 
restrictions  when  the  same  are  dedicated  or  acquir 
for  the  public  use,  and  the  use  is  none  the  less  1 
public  at  large,  as  distinguished  from  the  munici 
because  they  are  situate  within  the  limits  of  the  lattc 
because  the  Legislature  may  have  given  the  super 
control,  and  regulation  of  them  to  the  local  autb 
The  Legislature  of  the  State  represents  the  public  at 
and  has,  in  the  absence  of  special  constitutional  ree 
and  subject  (according  to  the  weight  of  more  recent  j 
opinion)  to  the  property  rights  and  easements  of  al 
owners,  full  and  paramount  authority  over  all  publi 
and  public  places."     It  will  be  observed  that  the  1 
author  distinctly  recognizes  "  the  property  rights  an 
ments  of  abutting  owners,"  and,  subject  to  these,  the 
lature  *'  has  full  and  paramount  authority  over  all 
ways  and  public  places."     Up  to  within  a  compai 
recent  date,  the  current  of  judicial  opinion  drew  a 
tion  between  cases  where  the  fee  was  in  the  abutting 
subject  to  street  use  proper,  and  those  where,  the  fee 
the  municipality  in  trust  for  the  use  of  the  public, 
latter  class  of  cases  it  was  uniformly  held  that  th 
of  the  Legislature  to  authorize  the  construction  o 
road  on  the  street  of  a  city  was  paramount,  and 
could  delegate  such  i)ower  to  the  local  authorities, 
exercise  of  this  power  the  abutting  owner  could  i 
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plain,  and  had  no  right  to  compensation  for  injury  to  his 
easement  caused  by  the  appropriation  of  the  street  to  such 
purposes.     In  the  former  class  of  cases  he  was  entitled  to 
compensation  for  the  injury  sustained  by  such  appropria- 
tion.   The  case  of  Railroad  Co.  v.  Hartley^  67  111.  439, 
supports  this  view.     Mr.  Justice  Scott,  in  deciding  the 
case,  said :  ^'  A  distinction  has  been  taken  where  the  muni- 
cipality  granting  the  right  to  lay  the  track  owns  the  fee  in 
the  streets,  and  where  the  fee  remains  in  the  abutting 
owner,  and  it  seems  to  ns  that  it  rests  on  sound  principle, 
and  is  8npi)orted  by  the  highest  authority."     That  case 
was  decided  in  January,  1873,  and  such,  it  musthe  conceded, 
was  the  weight  of  authority  at  that  time.    Then  the  cases 
tamed  iii>on  the  question  whether  the  fee  was  in  the  public 
or  in  the  abutter,  in  many  of  them  without  close  inquiry  as 
to  the  exact  limitation  of  the  fee ;  and  it  was  almost  univer- 
sally held  that,  if  the  fee  was  in  the  abutter,  the  Legislature 
ooold  not  authorize  a  private  corporation  to  construct  a 
railroad  ai)on  a  public  street  without  compensation  to  the 
abutter,    and    likewise    it  was    almost   universally    held 
that,  if  the  fee  was  in  the  public,  the  Legislature  could 
tuthorize  the  street  to  be  used  for  such  purpose  without 
compensation  to  him.     Since  then  the  whole  subject  has 
undergone  deliberate  reconsideration,  and  the  weight  of 
recent  judicial  decision  seems  to  abrogate  the  distinction, 
ind  treat  the  easements  of  abutting  owners  as  property 
rights,  forming  part  of  the  estate  in  the  property,  except  in 
cases  where  the  public  owns  the  absolute  fee  of  the  street, 
and  the  fee  is  hot  limited  to  street  uses  proper.     In  such 
cases  the  tendency  is  still  to  hold  that  the  Legislature,  in  the 
al^sence  of  si>eciid  constitutional  restraint,  may  authorize  a 
railroad  company  to  use  the  street  of  a  city  for  its  roadbed, 
without  compensation  to  the  abutter.    It  might  be  observed, 
however,  that  even  in  this  class  of  cases  there  seems  to  be 
no  just  or  satisfactory  reason  why  such  use  of  a  street, 
which  is  8i>ecially  beneficial  to  the  grantee  of  the  franchise, 
and  causes  a  si>ecial  injury  to  the  abutter,  should  be  within 
theabsolate  control  of  the  Legislature,  without  regard  to  the 
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property  rights  of  the  abuttting  owner.     Speaking  o 
nature  of  pablic  streets,  and  of  the  rights  of  the  ah 
and  of  the  public,  Judge  Dillon  (in  section  666a,  '. 
Corp.),  observes:   *'The  full  conception  of  the  true  n 
of  a  public  street  in  a  city,  as  respects  the  rights  o 
public  on  the  one  hand,  and  the  rights  of  the  adjo 
owner  on  the  other,  has  been  slowly  evolved  from  ei 
ence.    It  has  been  only  at  a  recent  period  in  our  legal 
tory  that  these  two  distinct  rights  have,  separately, 
in  their  relations  to  each  other,  come  to  be  understooc 
defined  with  precision.    The  injustice  to  the  abutting  c 
arising  from  the  exercise  of  unrestrained  legislative  j 
over  streets  in  cities  was  such  that  the  abutter  necesf 
sought  legal  redress,  and  the  discussion  hence  ensuin 
to  a  more  careful  ascertainment  of  the  nature  of  st 
and  of  the  rights  of  the  adjoining  owner  in  respect  th 
It  was  seen  that  he  had,  in  common  with  the  rest  c 
public,  a  right  of  passage.    But  it  was  also  f urthei 
that  he  had  rights  not  shared  by  the  public  at  large,  s 
and  peculiar  to  himself,  and  which  arose  out  of  th< 
relations  of  his  lot  to  the  street  in  front  of  it ;  an< 
these  rights,  whether  the  bare  fee  of  the  street  was  i 
lot  owner  or  in  the  city,  were  rights  of  property,  a] 
such,  ought  to  be,  and  were,  sacred  from  legislative 
sion  as  his  right  to  the  lot  itself."     In  support  of  thi 
of  the  question  he  cites,  among  numerous  other 
Story  V.  Railway  Co.^  supra^  which  is  the  leading 
case  in  New  York  on  this  subject.     In  this  case 
Danfortii,  after  an  elaborate  and  exhaustive  review 
authorities,  concludes:  "In  whatever  way,  therefo 
view  the  plaintiff's  case,  the  result  is  the  same,  a  ri 
property  in  the  street  with  which,  until  properly 
priated  and  compensation  made,   the    defendant 
intermeddle."     2  Dill.  Mun.  Corp.,  §  704;  Lahr  v. 
way  Co,,  104  N.  Y.  268  (10  N.  E.  Rep.  628) ;  Railway 
Brown  (Fla.),  1  South.  Rej).  612;  Mdhady  Y.'Railroi 
91  N.  Y.  148;  Riilroad  Co.  v.  ReinUackle,  16  Neb.  \ 
N.  W.  Rep.  69) ;  Railway  Co.  v.  Cumminsville^  14  0 
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823;  New  Tark  El.  Up,  Co.  v.  M/th  Nat.  Bank,  136  U.  S. 
«3  (10  Sup.  Ct.  Rep.  743) ;  Railroad  v.  Schurmeir,  7  Wall. 
272;  Theobald  v.  Bailway  Co.,  66  Miss.  (6  South.  Rep. 

In  this  case  the  learned  court  found  that  the  fee  of 
Second  South  street  is  in  Salt  Lake  City,  in  trust  for  street 
naes  proper ;  and  of  this  appellant  does  not  complain. 
Tberefore,  under  the  law  as  applied  to  this  class  of  cases, 
pUintifb  have  property  rights  in  the  street  in  front  of  their 
lots,  and  the  street  is  not  subject  to  the  absolute  control  of 
the  L^islature,  nor  can  the  Legislature  confer  such  con- 
trol upon  the  city  council.  While  the  Legislature  can 
tuthorize  municipal  authorities  to  permit  private  corpora- 
tions to  construct  and  operate  street  railway  lines  upon  the 
streets,  the  authority  thus  conferred  must  be  exercised 
withiu  the  limits  of  reasonable  discretion,  and  not  so  as  to 
materially  injure  the  property  of  abutters.  And  this  leads 
to  a  consideration  of  the  power  exercised  in  this  case.  Did 
the  city  council,  in  granting  the  franchise,  act  within  the 
scope  of  its  authority,  and  with  a  reasonable  exercise  of 
discretion?  Section  340,  1  Comp.  Laws,  Utah,  1888,  au- 
thorize Salt  Lake  City  as  follows:  "To  exclusively  con- 
trol, regulate,  repair,  amend,  and  clear  the  streets,"  etc., 
'*and  open,  widen,  straighten,  or  vacate  streets,"  etc., 
"and  prevent  the  incumbering  of  the  streets  in  any  manner, 
and  protect  the  same  from  any  encroachment  and  injury." 
If  "to  exclusively  control  the  streets"  were  taken  alone 
and  construed  literally,  it  might  confer  plenary  power, 
and  then,  if  this  were  not  subject  to  judicial  control,  the 
abutting  owners  could  have  no  redress,  though  the  injury 
to  their  property,  caused  by  acts  of  the  city  council,  might 
be  very  great,  but  it  is  also  provided  to  "prevent  incum- 
bering of  the  streets  in  any  manner,  and  to  protect  the 
same  from  any  encroachment  and  injury  ;"  and  this  is  just 
what  respondents  ask  for  in  this  case.  It  is  apparent  from 
this  section  that  the  Legislature  intended  to  confer  no 
power  that  would  injuriously  aflfect  the  property  rights  of 
abutting  owners.     Subdivision  5,  §  389,   id.,  referring  to 
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the  powers  of  Salt  Lake  City,  provides :     "  To  direct  a 
control  the  location  of  railroad  tracks  and  depot  gronr 
within  the  city,  and  regulate  or  prohibit  the  use  of  locon 
tive  engines  thereon,  and  may  require  the  cars  to  be  ui 
within  the  inhabited  portions  thereof  to  be  drawn  or  p 
pelled  by  other  power  than  that  of  steam/'     This  is 
statute  law  of  this  territory,  relied  on  by  counsel  for  apj 
lant,  as  applicable  to  this  case.    Construed  in  the  light 
reason  and  justice,  these  enactments  do  not  authorize 
city  council  to  grant  a  railroad  franchise  if  the  consti 
tion  of  the  road  will  injure  and  materially  depreciate 
value  of   the  property  of  abutters.    AVhen  the  railr 
company  has  obtained,  under  the  law  of  eminent  don 
or  otherwise,  in  cases  where  the  streets  are  already  1 
dened  to  the  extent  that  natural  justice  will  allow  a  ri 
of  way,  then  the  council  has  the  power  **  to  direct  and  i 
trol "  the  location  of  the  tracks. 

According  to  the  evidence,  as  appears  from  the  recor 
this  case,  Second  South  street  is  one  of  the  principal  I 
ness  streets  running  east  and  west,  and  at  the  date  of 
granting  of  the  franchise  to  the  defendant  and  of  the 
of  the  cause  there  were  in  operation  upon  that  street 
railroad  tracks,   which  were  located  in  the  centre  of 
street,  with  a  line  of  poles  between  them.    There  were 
many  electric  light,  telegraph,  and  telephone  poles  pi 
in  line  on  each  side  of  the  street  about  four  feet  from 
sidewalk,  and  on  these  poles  were  stretched  numerous 
trie  wires.     The  two  tracks  in  oi>eration  were  constra 
with  T  rails,  which  project  several  inches  above  the  sui 
of  the  street,  and  render  the  crossing  of  the  tracks  w 
vehicle  difficult  and  dangerous,  the  street  not  being  pa 
The  appellant  proposed  to  construct  its  tracks  in  a  sii 
way  on  the  north  side  of  the  present  tracks,  and  to 
additional  poles,  which  would  still  further  obstruct  the 
nary  travel,  and  render  the  respondents'  property  less  ac 
ible  for  business  purposes.     The  tracks  already  upon 
street  afford  ample  facilities  to  run  all  the  cars  necec 
for  public  convenience  ;  and  the  construction  of  the  1 


UTAH,  1893.  30X 


Block  T.  Bapid  Transit  Ck>. 


tnck  would  be  a  serious  impediment  to  the  ordinary  mod# 
of  travel,  as  it  would  not  leave  sufficient  space  between  the 
outride  rails  and  the  gutter  for  vehicles  to  pass  each  other 
with  safety.  Where  the  track  privileges  of  one  company 
Ml  a  city  street  are  sufficient  for  the  business  of  two  or 
more  companies,  they  should  all  be  required  to  use  them 
in  common.  The  construction  of  an  additional  track, 
under  the  circumstances  of  this  case,  would  be  an  unneces- 
Huy  obstruction  to  and  interfere  with  the  ordinary  use 
of  the  street,  and  a  special  injury  to  the  property  rights  of 
the  abutters,  and  on  proper  application  a  court  of  chancery 
may  grant  injunctive  relief.  In  such  a  case  an  abutting 
owner  need  not  stand  by  and  see  his  property  injured  with* 
oat  his  having  any  means  of  redress.  Dill.  Mun.  Corp.,  § 
661 ;  Uline  v.  Railroad  Co.,  101  N.  Y.  98  (4  N.  E.  Rep. 
S36)  Offden  CUy  Ry.  Co.  w.  Ogden  City,  7  Utah,  207  (26 
Pac  Rep.  288)  Pond  v.  Railway  Co.,  112  N.  Y.  186  (19 
N.  B.  Rep.  487)  Slory  v.  Railway  Co.,  supra. 

Counsel  for  appellant  insist  that  the  several  findings  of 
&ct,  to  the  effect  that  the  construction  of  the  third  track 
would  be  an  unreasonable  obstruction  of  the  street,  and 
tbat  the  granting  of  the  franchise  for  that  purpose  by  the 
dty  council  was  unlawf  al,  and  an  unreasonable  exercise  of 
discretion,  are  not  justified  by  the  evidence.  There  appears 
to  be  some  conflict  in  the  evidence  on  this  point,  but,  the 
learned  judge  having  heard  the  evidence,  and  having  had 
ttie  opportunity  to  observe  the  manner  and  bearing  of  the 
witnesses  while  testifying,  this  court  will  not  distrub  the 
conclusions  reached,  especially  since  the  record  shows  them 
to  be  fair  and  logical  deductions  from  the  testimony. 
Wiiere  a  case  is  tried  in  a  court  sitting  as  a  court  of  chan« 
oery,  the  findings  of  fact  are  conclusive  in  the  appellate 
court,  unless  they  are  so  manifestly  erronous  as  to  demon- 
strate some  oversight  or  mistake.  Wells  v.  Wells  (Utah), 
24  Pac.  Rep.  764 ;  Ullman  v.  McCormic,  12  Col.  653  (21 
Pac.  Rep.  716) ;  Doe  v.  Vallyo,  29  Cal.  386 ;  Coryell  v. 
Cain,  16  Cal.  667  ;  Coolidge  v.  Smith,  129  Mass.  654.  The 
record  reveals  no  material  error  committed  during  the  cen« 
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dnot  of  the  trial,  and  we  are  of  the  opinion  that  the  ac' 
the  city  council  of  Salt  Lake  City  granting  the  franchise 
the  appellant  was  unlawful  as  being  an  unreasonable  en 
cise  of  discretion,  and  is  therefore  of  no  avail  to  it. 

The  judgment  is  affirmed. 

Miner,  J.,  concurs. 

Note.—  See  note  to  Ore^n  t.  (Hty  db  Suburban  Bg.  Co.,  pasL 


Louisville  Bagging  Manufacturing  Company  v. 
Central  Passenger  Railway  Company. 

Kentucky  Court  of  AppeaU,  Oet,  f 4, 189S, 
(95  Ky.  60 ;  affiiming  8  Am.  Elec.  Cas.  286.) 

Electric  street  railway.— Abuttino  owner.— iNJUNonoN. 

An  abutting  owner  having  sought  to  enjoin  the  oonstruction  and  m^ 
nance  of  an  electric  street  railway  upon  the  grounds  (1)  that  it  ^ 
interfere  with  his  accustomed  use  of  the  street  for  backing  Tehiol 
to  his  warehouse ;  and  (2)  would  be  dangerous  to  those  residing  osr 
business  on  the  street. 

Held,  that  the  first  ground  would  not  warrant  an  injunction,  sine 
\ja%  to  be  interfered  with  was  improper  and  forbidden  by  ordinance 

A*so  held,  it  appearing  that  the  single  trolley  overhead  system  to  be 
by  the  defendant  was  the  best  yet  devised  ;  that  the  electric  wire  p 
not  near  abutting  buildings,  but  in  the  center  of  the  street ;  thi 
voltage  required  to  run  electric  cars  is  not  high  enough  to  be  dangi 
but  that  danger  arises  only  from  contact  with  broken  telegraph  01 
phone  wires  falling  upon  the  trolley  wire  ;  that  the  danger  and  i 
venience  are  trifling  compared  to  the  public  benefit ;  and  thi 
plaintiil  had  not  shown  unreasonable  or  illegal  interference  wi; 
rights,  —  that  the  application  for  a  temporary  injunction  was  pn 
dismissed. 

Ai»peal  from  order  of  Louisville  Law  and  Equity  O 
setting  aside  preliminary  injunction. 

The  facts  are  fully  set  forth  in  the  opinion  below,  3 
Elec.  Cases,  236,  which  is  here  affirmed. 
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Thos.  P.   HargiSj  for  appellant. 
Humphrey  <ft  Davie^  for  appellee. 

Jadge  Lkwis  delirered  the  opinion  of  the  court :  The 
Locdsville  Bagging  Manufacturing  Company,  a  corporation, 
brought  this  action  for  an  injunction,  which  was  temporarily 
granted,  restraining  the  Central  Passenger  Railway  Com- 
pany, a  corporation,  and  its  officers,  from  constructing  or 
operating  an  electric  railway  on  Walnut  street,  between 
Nineteenth  and  Twentieth  streets,  in  the  city  of  Louisville, 
where  plaintiff  has  a  large  building  used  for  manufacturing 
bagging.  H.  R.  Thompson,  judge  of  the  Louisville  City 
Court,  was  also  enjoined  from  proceeding,  until  termination 
of  the  action,  to  try  J.  J.  Tapp,  president  of  plaintiff  and 
others,  upon  warrants  against  them  for  cutting  down  and 
removing  i)osts  erected  by  the  railroad  company  for  use  in 
operating  its  cars. 

The  right  to  construct  and  operate  by  electricity  the  rail- 
way upon  Walnut  street,  it  appears,  had  been,  before  the 
action  was  commenced,  granted  to  the  company  by  resolu- 
tion or  ordinance  of  the  general  council  of  the  city  of 
Louisville,  duly  passed,  in  pursuance  of  authority  conferred 
by  acts  of  the  (General  Assembly.  And  as  exercise  of  such 
delegated  authority  by  municipal  legislation  has  been  often 
■mctioned  and  recognized  by  this  court,  the  right  so  given 
to  the  Central  Passenger  Railway  Company  must  be 
regarded  as  valid  and  effectual  as  if  conferred  directly  by 
the  General  Assembly.  Moreover,  as  legislative  power  to 
authorize  construction  of  a  railway  upon  a  public  street, 
and  oi>eration  of  it  by  even  steam,  has  been  distinctly  and 
often  held  by  this  court  to  exist,  we  see  no  reason  to  deny 
power  to  likewise  authorize  construction  of  such  railway  to 
be  operated  by  electricity.  For  it  is  well  *  settled  that  the 
use  of  a  public  street  fortravel  and  transportation  by  means 
of  railway  cars  falls  within  the  purposes  for  which  streets 
are  established  and  dedicated.  And  it  is  only  when  other 
ways  of  travel  and  transportation  are  prevented  or  unreason- 
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ably  obstructed  that  courts  can  interfere  to  either  enjoii 
limit  operation  of  railroads  upon  a  public  street. 

It  therefore  seems  to  us  the  simple  inquiry  in  this  cas 
whether  the  manner  in  which  the  railway  under  consid 
tion  has  been  or  is  designed  to  be  constructed  and  open 
is  such  as  to  clearly  impose  a  new  and  additional  bui 
upon  the  land  of  plaintiff  abutting  Walnut  street,  and 
a  consequence,  entitling  him  to  previous  compensation 
the  right  of  way. 

The  first  ground  of  complaint  by  plaintiff  is  that 
railway  track  constructed  in  front  of  its  manufacto 
establishment  will  prevent  loading  and  unloading  veh 
used  in  transporting  its  goods  and  raw  material  in 
manner  heretofore  done,  which  is  by  backing  the  wage 
dray  up  to  and  at  right  angles  with  the  sidewalk, 
answer  to  that  complaint  is,  first,  that  such  way  of  loa 
and  unloading  necessarily  seriously  obstructs,  not  mi 
operation  of  every  double  track  railway,  but  proi)er  m 
a  street  for  all  other  vehicles ;  second,  there  appears 
an  ordinance  of  the  general  council  prohibiting  loading 
unloading  of  vehicles  in  that  mode. 

The  next  ground  is  that  operating  an  electric  rail 
car  upon  a  public  street  is  dangerous  to  those  who  resi 
do  business  thereon.  Practical  application  of  electi 
as  a  power  to  drive  machinery  or  to  move  carriages,  ae 
for  illuminating  purposes,  is  of  recent  date,  and  it  is  si 
the  system  best  adapted  for  the  purpose,  if  yet  discov* 
is  by  no  means  a  perfect  one.  The  evidence  of  expert 
men  having  actual  experience  shows  that  three  diff 
systems  for  moving  railway  cars  by  electricity  have 
tried  in  this  country,  viz. ,  the  underground  conduit  syi 
storage  battery  system,  and  that  of  the  overhead  wire, 
it  fully  appears  that  the  two  first  are  as  yet  so  defc 
or  imperfect  that,  of  several  hundred  electric  railwa 
operation,  there  are  not  a  dozen  to  which  either  systen 
been  applied,  all  others  being  run  by  the  overhead  wi 
trolley  system,  the  same  used  by  the  Central  Pass< 
Railway  Company. 
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To  apply  electrical  power  in  that  way  requires  erection 
at  the  edge  of  the  sidewalk,  on  each  side  of  a  street,  of  tall 
poles,  about  120  feet  apart,  and  from  the  top  of  opposite 
poles  is  stretched  across  the  street  a  sustaining  wire,  which 
holds  up  the  electric  wire  that  is  thus  suspended  over  the 
middle  of  the  railway  track,  and  from  which,  by  means  of 
the  trolley  pole,  the  electric  current  is  connected  with  the 
motor  placed  nnder  the  car. 

It  will  be  thus  seen  that  the  electric  wire  is  not  like  tele*' 
graph,  telephone,  and  electric-light  wires,  near  to  build- 
ings ;  bat  suspended  over  the  railway  track.  It  further 
appears  that  the  electric  pressure,  iheasured  by  volts,  re- 
quired to  drive  a  street  railway  car  is  not  so  great  as  to 
destroy  or  seriously  injure  a  person  or  animal  coming  in 
direct  contact  with  it ;  injury,  when  it  is  produced,  result- 
ing only  where  a  broken  or  detached  telephone  or  telegraph 
wire  fails  on  it. 

The  evidence  in  this  case,  which  need  not  be  considered 
in  detail,,shows  that,  although  new  and  not  fully  perfected, 
the  trolley  system  of  operating  street  railway  cars,  when 
properly  adjusted  and  supervised,  is  not  much,  if  any, 
more  dangerous  than  hon^ -power  and  much  less  so  than 
steam  power,  applied  in  the  same  way.  Moreover,  while 
street  railway  cars  thus  operated  go  at  greater  speed,  are 
more  comfortable,  and  must  in  time  become  a  cheaper  mode 
of  travel,  they  can  be  more  easily  controlled  than  horse 
cars,  and  do  not  really  more  obstruct  the  streets  or  inter- 
fere unreasonably  with  business  transacted  thereon. 

It  therefore  seems  to  us  that  in  view  of  the  benefit  and 
eonvenience  to  the  public  of  electric  cars  thus  operated, 
ind  comparatively  little  inconvenience  or  danger  they  are 
to  individuals,  it  would  be  going  beyond  the  province  of  a 
eourt  and  contrary  to  decided  weight  of  judicial  authority, 
to  enjoin  or  limit  their  use;  especially  when  a  party  seeking 
8uch  remedy  so  signally,  as  has  the  plaintiff  in  this  case, 
&ils  to  show  he  has  been  unreasonably  obstructed  or 
hinder^  in  his  business,  or  that  his  rights  have  been 
illegally  interfered  with. 
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The  judgment  dissolving  the  temporary  injanotion 
dismissing  the  action  is  affirmed. 


Note. — See  note  to  next  oase. 


James  E.  Gbeen  v.  The  City  &  Subttbbak  Rail 
Company  and  the  Baltimore  and  Yobktowm  Ti 
pike  koad. 

Maryland  Court  of  Appeals^  Jan,  12^  1894. 

(28  Atl.  Rep.  626.) 

Elbctrio  rah^wat  on  turnpike. —  Abuttino  ownsb. 

A  turnpike  company  had,  by  successive  statutes,  obtained  the  ri| 
lay  a  railroad  track  on  its  road  ;  to  grant  to  another  company  its 
leges  and  franchises ;  to  use  on  its  railway  "any  motive  power  ore 
of  traction  whatever,"  and  to  lay  an  additional  track  where  on! 
existed. 

Held,  that  its  grantee  had  the  right  to  use  and  occupy  part  of  the  to: 
road  for  an  electric  railroad,  without  compensation  to  an  owner  o 
bounded  by  the  tumkpike,  but  having  no  reversionary  interest 
land  occupied  by  it.  Such  owner  is  not  entitled  to  an  injai 
restraining  the  railroad  company  from  changing  the  grade  of  the 
although  it  impedes  his  ingress  and  egress  ;  it  appearing  that  th 
posed  new  grade  conforms  to  the  requirements  of  the  charts* 
turnpike  company  ;  although  a  different  grade  had  been  in  use  foi 
than  sixty  years,  in  conformity  to  which  adjacent  land  had  been 
upon  and  improved. 

The  construction  and  maintenance  of  an  electric  railroad  does  not  i 
an  additional  servitude  so  as  to  entitle  an  abutting  owner  to  oom 
tion  therefor,  although  when  the  original  compensation  was  mac 
the  construction  of  the  turnpike  authorized,  neither  an  electrio  n 
other  railway  was  contemplated. 

Case  of  this  series  cited  in  opinion  :  Koch  v.  North  Ave,  Ry,  Cfo.^pot 

Appeal  by  plaintiff  from  decree  of  Circnit  Court,  1 
timore  County,  denying  application  for  injunction 
damages.     Facts  stated  in  opinion. 
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Wm.  Pinkney  Whyte,  WiUiam  H.  Keech^  and  Z.  H. 
lioacj  for  appellant. 

John  K.  Cowen  and  E.  J.  D.  Oross^  for  appellees. 

Boyd,  J. :    The  bill  was  filed  in  this  case  by  the  appel- 
lant  against  the  appellees,  and  prays  for  an  injunction  to 
restrain  the  defendants,  and  each  of  them,  from  making  or 
caosing  to  be  made  any  embankment  or  fill  on  the  Balti- 
more  &  Yorktown  Turnpike  Road  in  front  of  appellant's 
property ;    also  for  i)ecuniary  damages  and  for  general 
relief.     It  all^^es,   in  substance,   that   appellant   is   the 
owner  of  a  lot  which  fronts  and  abuts  60  feet  on  the  turn- 
pike road,  and  is  improved  by  a  dwelling  house  occupied 
*  by  appellant ;  that  the  only  access  to  said  house  and  lot 
18  from  the  said  turnpike  road ;  that,  although  the  grade 
of  the  road  had  been  established  for  60  or  more  years,  the 
ippellees  had  been  for  some  months  past  engaged  in  con- 
itracting  a  new  roadway  on  the  easterly  side  of  the  turn- 
pike road,  which  was  to  be  used  as  a  railway  ui)on  which 
cars  are  to  be  propelled  by  electricity  ;  that,  in  thus  con- 
structing the  said  roadway  or  railway,  cuts  of  10  feet  and 
upwards  had  been  made  in  some  places,  and  in  other  places 
embankments  or  fills  of  10  feet  and  upwards  had  been 
made ;  that  one  of  the  said  fills  had  been  made  on  the 
easterly  side  of  said  turnpike  road,  in  front  of  appellant's 
lot,  of  about  6  feet  above  the  bed  of  the  turnpike ;  that  the 
ippellees  were  about  to  extend  said  fill  to  the  westerly  side 
of  the  turnpike  along  and  up  to  appellant's  premises,  by 
means  of  which  he  will  be  deprived  of  or  seriously  hindered 
in  his  right  of  access  to  his  property  from  the  turnpike,  and 
the  value  of  his  property  greatly  diminished  and  almost 
entirely  destroyed,  etc.    It  further  alleges  that  improve- 
ments were  made  by  persons  owning  proi)erty  abutting  on 
the  turnpike  road  on  the  belief  that  the  grades,  which  had 
been  established  for  60  years  or  longer,  could  not  be  right- 
fully changed  to  the  injury  of  such  persons,  thus  depriving 
them  of  access  to  and  egress  from  their  property.    It  is  also 
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alleged  that  a  judgment  at  law  against  the  railroad  i 
pany  would  be  of  no  avail  by  reason  of  a  mortgage  ags 
its  property,  and  that  no  action  has  been  taken  by 
appellees  to  make  compensation  to  appellant  for  the  in 
done  and  about  to  be  done,  if  permitted,  to  his  prop 
The  charge  is  then  made  that  it  will  be  in  violation  of 
tion  40  of  the  third  article  of  the  Constitution  of  Mary 
to  permit  the  appellees  to  proceed  without  first  ma 
Just  compensation,   as  it  will  be  such  a  taking  of 
private    property  of   appellant  as   is    forbidden  by 
Constitution,  except  upon  payment  of  just  compens 
first  being  made.    The  defendant  companies  filed  sep 
answers,  each  of  which  denies  that  the  railway  com 
was  grading  the  road,  but  admits  that  the  turnpike 
pany  was,  and  claims  that  it  was  authorized  to  do  so  1 
charter  and  the  amendments  thereto.    They  claim  thi 
turnpike  company  has  the  right  to  change  the  grades  i 
road  as  may  be  necessary,  and  that  the  estate  of  the  p 
iff  in  his  property  abutting  upon  said  road  is  always  si 
to  the  right  of  the  said  turnpike  company  to  alter  its  ( 
as  public  convenience  should  require  from  time  to 
Various  acts  of  the  General  Assembly  are  cited  i 
answers,  and  the  decision  of  this  court  in  Peddicord^s 
84  Md.  463,  is  relied  on  as  establishing  the  right  c 
turnpike  company,  under  its  charter,  to  make  the  cl 
complained  of.      They  admit  that  the  railway  coi 
proposes  to  use  electricity  as  a  motive  power  on  its 
They  deny  that  appellant  has  an  interest  or  property 
premises  which  should  be  acquired  by  process  of  ei 
domain.     The  evidence  differs  somewhat  as  to  the  he 
the  proposed  fill  in  front  of  appellant's  lot;  that  of 
iff  showing  that  it  will  be  from  about  six  feet  at  the  1 
point  to  a  little  over  four  feet  at  the  lowest  abo 
former  level  of  the  road,  while  that  of  defendants 
that  it  will  be  over  four  feet  at  the  highest  point  ai 
than  three  feet  at  the  lowest  point.     There  is  the  usr 
trariety  of  opinion  of  witnesses  as  to  the  effect  of  tl 
templated  changes  on  the  value  of  the  property.    Th 
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below  dissolyed  the  temporary  injunction  previously  grant, 
ed,  being  of  opinion  that  PeddicorcC  s  Case  was  conclusive 
of  this  one. 

The  damage  8i)ecially  complained  of  by  appellant  is  the 
allied  interference  with  the  ingress  and  egress  to  and  from 
his  property  by  the  proposed  change  of  the  grade  of  the 
turnpike  road,  which  had  been  established  for  sixty  or  more 
years.    This,  he  claims,   constitutes  a  taking  of  private 
property,  within  the  meaning  of  article  3,  §  40,  of  the  Con- 
stitution, which  forbids  private  property  from  being  taken 
for  public  nses  without  compensation  being  first  made  or 
tendered.     So   far  as  there  will  be  any  interference  with 
appellant^  s   access  to  the  road,  it  will  be  caused  by  the 
change  of  the  grade,  and  not  by  the  electric  railway,  and, 
although  it  may  be  true  that  there  would  have  been  no 
change  in  the  grade  of  the  turnpike  if  an  electric  road  was 
not  contemplated,  the  first  point  that  suggests  itself  for 
oar  consideration  is  whether  the  change  in  the  grade  can 
lawfully  be  made  for  any  purpose  under  the  circumstances 
of  this  case.     If  we  answer  this  question  in  the  affirmative, 
we  must  then  determine  whether  the  fact  that  the  defend- 
ants, or  either  of  them,  propose,  as  they  admit,  to  build  or 
construct  an  electric  railway  on  this  changed  grade  will 
justify  a  court  of  equity  in  giving  the  relief  sought  in  this 
case.    The  act  of  1804,  c.  51,  which  incorporated  the  defend- 
ant turnpike  company,  also  incori)orated  the  Baltimore  & 
Frederick  Turnpike  Road  and  the  Baltimore  &  Reisters- 
town  Turnpike  Road  ;  imposing  the  same  duties  and  vest- 
ing the  same  powers  in  each.     The  court,  in  PeddicorcC  s 
Case,  which  involve  the  rights  and  powers  of  the  Balti- 
more &  Frederick  Turnpike  Road,  referred  at  length  to  the 
various  acts  of  Assembly  which  affected  those  three  com- 
panies, and  hence  it  will  not  be  necessary  to  quote  as  fully 
from  them  as  we  might  otherwise  do ;  but  we  will  briefly 
refer  to  snch  jwrtions  of  them  as  may  be  applicable.    The 
act  of  1787,  c.  23,  was  the  earliest  legislation  in  this  State 
in  r^ard  to  turnpikes.    That  act  provided  that  the  roads 
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should  be  cleared  62  feet  in  width,  grabbed  and  stone 
feet,  and  also  provided  for  ditches,  when  necessary, 
feet  in  breadth.     The  act  of  1801,  c.  77,  provided  tha^ 
road  should  be  cleared  for  the  width  of  66  feet,  and  th: 
feet  thereof  should  be  turnpike  roads.     Under  those 
the  roads  were  in  charge  of  public  oflBcers,  and,  as  they 
failed  to  meet  the  demand  for  good  roads,  the  act  of  ] 
c.  51,  was  passed,  and  the  companies  thus  organized 
authorizedjto  make  their  turnpikes  on  the  roads  already  € 
ing,  which  they  did.     The  seventeenth  section  of  tha 
required  the  companies  to  keep  the  roads  open  to  the 
width  as  they  were  originally  laid  out  and  confirmed  b 
commissioners  of  review  and  acts  of  Assembly  previ 
passed,  and  to  make  artificial  roads  at  least  20  feet  in  i 
of  some  hard  substance,  so  as  to  secure  a  firm,  and  as 
as  the  materials  would  reasonably  admit,  an  even  sui 
and  **so  nearly  level  in  its  progress  as  that  it  shall 
place  rise  or  fall  more  than  will  form  an  angle  ol 
degrees  with  an  horizontal  line,"  etc.     The  acts  of  178 
1804  provided  for  compensation  to  the  property  owne 
such  damages  as  they  sustained  by  reason  of  the 
passing  through  their  lands.     The  lands  occupied  b 
company  were  presumably  paid  for,  as  provided  for  I 
said  acts  ;   and  by  the  acts  of  1804,  the  compani 
required  to  pay  Baltimore  county  for  the  money  exp 
by  it.     The  deed  of  the  plaintiff  does  not  attempt  t 
vey  to  him  any  interest  in  the  land  occupied  by  the 
but,  on  the  contrary,  limits  his  lines  to  the  westerly 
dary  of  the  road.     It  is  not  pretended  that  the  tui 
company  had  ever  complied  with  the  requirement 
charter  to  build  the  road  '*  so  nearly  level  in  its  pr 
as  that  it  shall  in  no  place  rise  or  fall  more  than  wil 
an  angle  of  four  degrees  with  an  horizontal  line,'*  eU 
it  is  claimed  for  the  appellant  that  the  turnpike 
pany  cannot  now  change  the  grade,  especially  aft 
acceptance  of  the  acts  of  1809,  c.  2,  1811,  and  c.  202, 
virtually    admitted    that    the    company    had    coi 
with  its  charter.     The  intent  and  effect  of  those  acts 
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ever,  as  was  said  in  PeddiGorcC  s  case,  were  to  relieve  the 
companies  from  the  liability  of  having  their  property  revert 
to  the  counties,  and  they  did  not  operate  as  an  agreement 
between  the  Liegislatnre,  the  land  owners,  and  the  company 
that  the  then  existing  status  of  the  road,  in  respect  to 
grading,  was  to  be  its  determinate  condition,  and  that  from 
thenceforth  abatting  property  holders  could  not  be  inter- 
fered with  by  any  new  or  changed  grade.  No  act  of  the 
general  assembly  has  been  i)assed  which  took  away  the 
right  of  the  company  to  conform  to  the  grade  contemplated 
by  its  charter,  even  if  those  above  cited  have  relieved  it 
from  the  requirement  of  doing  so.  It  can  hardly  be  con- 
tended that,  because  the  Legislature  relieves  a  company 
from  a  penalty  or  forfeiture  of  certain  rights,  incurred  by 
reason  of  its  failure  to  comply  with  the  requirements  of  its 
charter,  it  can  never  thereafter  comply  with  them.  Nor  is 
it  sound  reasoning  to  say  that,  inasmuch  as  this  company 
had  been  violating  its  charter  for  60  or  80  years,  it  should 
be  forever  thereaftt^r  required  to  violate  it.  We  cannot 
adopt  api)el Ian t's  position  that,  because  the  grade  in  front 
of  his  property  had  been  established  (as  it  existed  before  the 
work  referred  to  in  these  proceedings  was  commenced)  for 
60  or  more  years,  therefore  it  cannot  now  be  changed,  and 
that  the  turnpike  company  is  estopped  from  asserting  its 
rights  to  change  it,  notwithstanding  the  requirements  in  its 
charter.  In  Goszler  v.  Corporation,  6  Wheat.  593,  an 
ordinance  had  been  passed  by  which  it  was  ordained  "  that 
the  said  level  and  graduation  when  signed  by  the  said  com- 
missioners or  a  majority  of  them  and  returned  to  the  clerk 
of  this  corporation  shall  be  forever  thereafter  considered  as 
the  true  graduation  of  the  streets  so  graduated  and  be 
binding  ui)on  this  corporation  and  all  other  persons  what- 
ever and  be  forever  thereafter  regarded  in  making  improve- 
ments ujwn  said  street."  The  plaintiff  made  his  improve- 
ments according  to  the  graduation  made  and  returned  to 
the  clerk.  Subsequently,  the  corporation  proceeded  to 
change  the  grade,  and  to  cut  down  the  street  by  the  plaint- 
iffs boose.    The  plaintiff  was  refused  relief  by  the  court 
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below,  and  the  Supreme  Court  of  the  United  States,  thr 
Chief  Justice  Marshall,  affirmed  the  decision  on 
ground  that  the  power  to  grade  the  streets  of  the  citi 
a  continuing  power,  and  that  the  corporation  could 
the  grade  from  time  to  time.  The  court  said,  "  It  a 
be  disguised  that  a  promise  is  held  forth  to  all  who  si 
build  on  the  graduated  streets  that  the  graduation  si 
be  unalterable  ; "  but  it  held  that  the  cori)oration  < 
not  abridge  its  power  of  changing  the  grades  of  its  sfe 
which  the  Legislature  had  given  it  the  power  to  do. 

In  this  case  the  appellant,  by  an  examination  c 
charter  of  the  turnpike    company  and  the  amendi 
thereto,  could  have  ascertained,  not  only  that  ther« 
nothing  in  them  to  prevent  a  change  of  the  grade 
that  the  charter  required  a  different  grade  from  the  c 
use  when  he    purchased    his    property.      Circumsti 
might,   as,  in  fact,  they  did,  arise  which  would  m 
desirable  for  the  company  and  the  public  tg  have  thel 
as  nearly  level  as  possible,  and  no  valid  reason  has 
assigned  why  it  should  not  be  permitted  to  impro^ 
grade  of  its  road.     But  we  think  the  case  of  Peddld 
Railway  Co.^  34  Md.  463,  already  cited,  is  conclus 
this  question.     That  case  determined  the  rights  < 
Baltimore  &  Frederick  Turnpike  Road,  which,  as 
above,  was  chartered  by  the  same  act  as  the  Baltin 
Yorktown  Turnpike  Road.     In  that  case  the  roadbc 
cut  down  at  the  point  complained  of,  while  in  this 
filled ;  but  of  course  there  could  be  no  difference,  sc 
the  rights  of  the  abutting  land  owners  are  concerned 
court  said,  on  page  474,  that  "  the  commissioners  nm 
act  of  1787,  and  the  other  authorities  provided  by  the 
1801,  had  the  right,  we  think,  and  it  was  their  duty, 
down  the  bed  of  the  road  from  time  to  time  to  any 
that  was  useful  and  beneficial  to  the  road,  and  pr< 
the  convenience  of  the  public  in  using  it,  and  this  rif 
duty  were  transferred  to  the  president,  managers  ar 
pany  of  the  Baltimore  &  Frederick  Turnpike  Road 
act  of  1804."     Again,  it  is  said,  on  page  477:  *'  Our 
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don  is  that  the  turnpike  company  acquired  by  its  charter 
the  right  to  grade,  pave  and  use,  in  any  manner  that  would 
promote  the  benefit  and  convenience  of  the  public,  for  the 
purpose  of  a  public  highway,  the  whole  66  feet  of  roadway, 
or  any  part  thereof,  not  less  than  twenty  feet  wide,  and  to 
grade  the  same  to  any  angle  less  than  four  degrees,  and 
that  it  retained  that  right  up  to  the  contract  entered  into 
betweea  it  and  the  appellee,  and  that  the  holding  of  the 
appellant  was  snbject  to  that  right  by  the  company." 
Being  of  the  opinion  that  the  turnpike  company  has  the 
right  to  change  the  grade  of  its  road  in  front  of  appellant's 
property,  it  follows  from  what  we  have  said  that  he  is  not 
entitled  to  comi)ensation  for  any  injuries  to  his  property 
caused  by  such  change  in  the  grade.  As  was  said  by  Justice 
Grier,  in  Smithy.  Washington  Corp,,  20 How.  135:  ''The 
plaintiff  may  have  suffered  inconvenience  and  been  put  to 
expense  in  conseqnence  of  such  action  ;  yet,  as  the  act  of 
defendants  is  not  unlawful  or  wrongful,  they  are  not 
bound  to  make  any  recompense.  It  is  what  the  law  styles 
^damnum  absqv€  injuria.^  Private  interests  must  yield  to 
public  accommodation,''  etc. 

It  is  contended,  however,  that  the  appellees  cannot  build 
an  electric  railway  on  the  road  without  compensating  the 
property  owners  for  this  ''additional  servitude,"  as  it  is 
alleged  to  be.  The  proof  in  the  case  is  that  the  turnpike 
company  was  doing  the  grading,  which  is  the  act  specifi- 
cally complained  of  in  the  bill,  and  which  we  have  deter- 
mined it  had  the  right  to  do.  The  tracks  of  the  railway 
company  occupy  about  one-third  of  the  right  of  way  of  the 
r«»ad.  They  are  to  be  laid  on  the  easterly  side  of  the  turn- 
pike road.  There  will  be  considerably  more  space  outside 
of  the  railway  tracks  than  the  charter  requires  to  be  mac- 
aiamized.  The  grade  will  be  more  desirable  for  the  travel- 
ing public,  and  the  property  owners  on  the  road  will  have 
the  benefit  of  rapid  transit.  By  the  act  of  1860,  c.  259,  the 
turnpike  company  was  authorized  to  lay  a  railway  track  on 
the  road  between  Towson  and  Baltimore,  and  by  the  act  of 
1872»  c  337,  it  was  authorized  to  grant  unto  another  com- 
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pany  the  railway  privileges,  franchises,  etc.,  which  it  h< 
By  the  act  of  1 890,  c.  225,  it  was  authorized  to  use  for 
propulsion  of   cars  on  its  railway  tracks   *'any  mo 
power  or  system  of  traction  whatever,"  and  to  lay  dowi 
additional  railway  track  upon  the  bed  of  the  turn] 
road  where  only  a  single  track  existed,  '*  provided  tha' 
motive  power  or  system  of  traction  other  than  horses  c 
be  made  use  of  by  the  said  corporation  within  the  limi 
the  city  of  Baltimore  without  the  consent  of  the  m 
and  council  of  Baltimore."     On  June  1,  1892,  the  turn 
company  granted  its  railway  privileges  to  the  Baltii 
Union  Passenger  Railway  Company,  and  the  City  & 
urban   Railw       Company  became  the  successor  to  1 
rights.     We  find,  then,  that  the  defendant  railway 
pany  has  obtained  the  rights  and  privileges  of  the  i 
pike  company,  which  had  received  express  authority 
the  Legislature  to  build  railway  tracks  on  its  road,  ai 
use  *'  any  motive  power  or  system  of  traction  "  for  the 
pulsion  of  cars.     That  authority  certainly  included  th 
of  electricity,  especially  as  it  was  granted  in  1890, 
time  when  that  motive  power  for  cars  was  very  gene 
used.     It  would  seem  to  be  perfectly  clear,  then,  tha^ 
legislative  grant  so  far  legalized  the  use  and  occupati 
part  of  this  road  for  an  electric  railway  as  to  prot^c 
company  from  punishment  for  the  maintenance  of 
might  otherwise  be  a  public  nuisance. 

It  only  remains  to  determine  whether  the  rights  c 
appellant  will  be  so  specially  affected  as  to  entitle  h 
the  restraining  power  of  a  court  of  equity  to  prevei 
electric  railway  from  being  built  or  used,  under  the  ci 
stances  of  this  case.  As  we  have  already  seen,  the  i 
lant  has  no  interest  in  the  land  occupied  by  the  tui 
company,  and  hence  is  not  entitled  to  compensation 
owner  of  the  reversionary  interest  therein.  If 
entitled  to  the  interference  of  a  court  of  equity  s 
it  must  be  by  reason  of  some  special  injury  he, 
owner  of  abutting  property,  has  sustained  or  wil 
tain,  which  will  amount  to  a  taking  of  his  property,  ^ 
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the  meaning  of  the  constitutional  provision  above  referred  to. 
He  is  not  entitled  to  protection  against  mere  consequential 
damages,  which  he  suffers  in  common  with  others  ;  and  we 
have  already  said  he  is  not  entitled  to  compensation  for 
the  interference  with  the  ingress  and  egress  to  and  from  his 
lot  on  account  of  the  changes  of  the  grade,  as  we  have 
determined  that  the  turnpike  company  had  the  right  to 
make  such  changes.     It  is  doubtless  true  that  neither  the 
Ls^latore  of  1787,  nor  the  property  owners  from  whom 
the  lands  on  which  the  road  is  built  were  obtained,  contem- 
plated the  building  of  a  railway  on  this  road— especially 
oae  on  which  cars  were  to  be  moved  by  the  use  of  electricity  ; 
bat  it  is  equally  true  that  the  law  would  not  require  this 
to  be  continued  as  a  "dirt  road,"  simply  because  it  was 
originally  constructed  in  that  way.     This  road  will  illus- 
trate the  progress  that  has  been  made  within  the  past  cen- 
tury.    At  first,   it  was  a  poorly  constructed  dirt  road. 
Then  it  became  a  turnpike.     Then  part  of  its  right  of  way 
was  occupied  by  a  horse-car  railway,  which,  in  its  turn, 
must  now  give  way  to  an  improved  method  of   travel 
on  public  highways.     To  quote  from  PeddicarcT  s  case^  on 
page  431 :  **It  may  be  said  to  have  been  within  the  legal 
contemplation  of  all  that  it  was  to  be  used  for  all  purposes 
by  which  the  object  of  its  creation  as  a  public  highway 
could  be  promoted."     In  that  case  it  was  expressly  decided 
that  the  building  of  a  horse-car  railway  on  the  Baltimore 
&  Frederick  turnpike  was  not  a  new  servitude.     This  court 
has  also  determined,  in  Hodges  v.  Railway  Co.^  68  Md. 
6:)3,  that  the  use  of  the  streets  of  a  city  or  town  for  the 
purposes  of  a  horse  railway  is  not  an  additional  servitude, 
for  which  adjoining  lot  owners  are  entitled  to  compensation ; 
and  in  Hiss  v.  Railway  Co.^  52  Md.  242,  the  same  doctrine 
was  applied  to  a  road  or  street  just  outside  of  the  corpo- 
rate limits  of  the  city  of  Baltimore.     In  fact,  this  may  be 
accepted  as  the  established  law  of  this  country,  with  very 
few  exceptions.     Many  of  the  cases  on  the  subject*  are  coN 
lected  in  the  note  to  section  82,  in  Booth  on  Law  of  Street 
Railways.     Some  of  these  authorities  have  distinguished 
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between  horsecar  railways  in  the  streets  of  cities 
towns,  and  those  on  the  country  roads;  bat  if  we 
inclined  to  adopt  the  distinction  at  all,  we  would  not  n 
the  circumstances  of  this  case,  especially  as  the  quest! 
settled  in  a  case  so  similar  to  this  as  that  of  Peddi 
supra.    As  the  use  of  electricity  as  a  motive  power  is 
paratively  new,  there  have  not  been  as  many  decisions 
cerning  electric  railways  as  horsecar  railways;  be 
are  not  without  authorities  on  the  question  whether 
constitute  new  servitudes  which  entitle  abutting  o^ 
to    compensation.     Those    from   other    States    migt 
cited,  but  the  recent  case  of  Koch  v.  Railway  Co.,  71 
222,  23  Atl.  463,  decided  that  a  street  is  a  way  set 
for  public  travel,   and  the  use  of  electricity  for  p: 
ling  street  cars  is  but  a  new  and  improved  motive  p 
ia  no  manner  inconsistent  with  the  uses  and  purpos 
which  streets  were  opened  and  dedicated  as  ways  for  ] 
travel ;  that  the  mayor  and  City  Council  of  Baltimor 
the  power  to  authorize  this  use  of  electricity,  and  tha 
use  does  not  impose  a  new  servitude  upon  the  streets 
to  entitle  abutting  lot  owners  to  additional  compens 
Of  course,  the  railway  company  may  make  itself  lia 
the  appellant  by  a  negligent  construction  or  maintena 
the  road.     Those  using  electricity  as  a  motive  pov 
public  highways,  such  as  the  turnpike  referred  to  i 
case,  must  remember  that  they  have  not  the  exclusiv< 
to  the  highway,  and  must  respect  the  rights  of 
equally  entitled  to  use  it.     If  they  do  not,  of  cour 
law  will  require  them  to  do  so.     It  will  be  incumb( 
the  turnpike  company  to  keep  the  road  in  proper  con 
for  vehicles  other  than  street  cars,  and  of  the  wid 
quired  by  its  charter.     The  railway  company  must  e 
struct  its  tracks  and  run  its  cars  as  not  to  unnecessai 
improperly  interfere  with  the  rights  of  others  in  t 
of  this  public  highway.     If  either  company  fails  ' 
charge  its  duties  to  the  public,  the  proper  tribunal  wi 
relief  to  those  injured  ;  but  we  cannot  anticipate  d( 
or  acts  of  negligence  on  the  part  of  the  defendan 
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panies,  or  either  of  them,  and  must  disi)ose  of  this  case  as 
it  is  now  presented  to  us.  We  think  it  clear  that,  under 
tiie  evidence  and  the  authorities  — especially  Peddicord^  9 
case,  which  we  have  no  desire  to  disturb  or  modify  —  the 
appellant  is  not  entitled  to  the  relief  asked  for  in  this  case, 
uid  the  decree  of  the  court  below  mast  be  affirmed.  Decree 
affirmed,  with  costs  to  the  appellees. 


NoTB. — In  Buffalo,  Ac,  By,  Co,  t.  Dubois  Traction  Pass.  By,  Co,f 
Fenn^lTania  Supreme  Court,  May  2,  1892,  24  Atl.  R.  179,  the  question  at 
isBoe  was  the  right  of  an  electric  street  railway  to  cross  a  steam  railroad  at 
glide ;  and  a  point  incidentally  under  consideration  was  the  construction 
of  a  statute  empowering  the  court  to  compel  crossings  above  or  below 
grade;  the  complainant  contending  that  it  had  no  application  to  the 
itreet  railway.  Upon  this  point  the  Court  of  Common  Pleas,  to  which 
application  to  continue  a  temporary  injunction  was  made,  after  discussing 
generaUy  the  difference  between  steam  and  street  railways,  and  apparently 
agreeing  with  the  declaration  made  in  Taggart  v.  Newport  St,  Ry.  Co,,  8 
Am.  Elec.  Gas.  306,  viz. :  "  We  think  it  is  settled  by  the  greater  weight  of 
deciskm  that  railways  constructed  in  a  street  or  highway  and  operated  by 
aleam,  in  the  usual  manner,  impose  a  new  servitude,  and  entitle  the  owner 
of  the  fee  to  an  additional  compensation,  but  that  a  street  railway  operated 
by  horse  power,  as  such  street  railways  'are  ordinarily  operated,  does  not 
impose  any  new  servitude,*'  continues  as  follows : 

"This,  then,  brings  us  to  the  consideration  whether  the  use  of  electricity, 
instead  of  horse  power  or  cable  power,  changes  the  legal  results.  The 
Supreme  Court  of  Rhode  Island,  in  discussing  this,  in  the  case  of  Taggart 
T.  Railway  Co  ,  tupra,  says :  *  It  is  not  the  motor,  but  the  kind  of  occupa- 
tion,  whether  practically  exclusive  or  not,  which  is  the  criterion.  The 
■treet  railway  here  complained  of  is  operated  neither  by  horse  nor  steam 
power,  but  by  electricity.  It  does  not  appear,  however,  that  it  occupies 
the  street  or  highway  any  more  exclusively  than  if  it  were  operated  by 
Korse  power.  Reference  has  been  made  to  cases  which  hold  that  telegraph 
and  telephone  poles  and  wires  erected  on  streets  or  highways  constitute  an 
additional  servitude,  entitling  the  owners  of  the  fee  to  additional  compen- 
aation  ;  and  from  these  cases  it  is  argued  that  the  railway  here  complained 
of  is  an  additional  servitude,  by  reason  of  the  poles  and  wires  which  com- 
municate its  motive  power.  There  are  cases  which  hold  as  stated,  and 
there  are  cases  which  hold  otherwise ;  but,  assuming  that  telegraph  and 
telephone  poles  and  wires  do  create  a  new  servitude,  we  do  not  think  it 
follows  that  the  poles  and  wires  erected  and  used  for  the  service  of  said 
itreet  railway  likewise  create  a  new  servitude.  Telegraph  and  telephone 
poles  and  wires  are  not  used  to  facilitate  the  use  of  the  street  where  they 
are  erected  for  travel  and  transportation,  or,  if  so,  very  indirectly  so. 
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whereas  the  poles  and  wires  here  in  question  are  directly  ancillary  to 
uses  of  the  streets  as  such,  in  that  they  communicate  the  power  by  wl 
the  street  cars  are  propelled.*  The  decision  of  the  Supreme  Ck>urt  of  P< 
sylvania  in  Lockhart  v.  Railroad  Co,.  189  Pa.  St.  419  ;  21  Atl.  Rep.  2H 
practically  the  same  in  its  legal  results.  Electricity  is  too  valuab 
power  not  to  be  utilized ;  and,  whenever  it  can  be  harnessed  andlcompc 
to  minister  to  the  comfort  of  the  poorest  of  our  people,  no  unnecea 
legal  obstacle  ought  to  be  thrown  in  tlie  way.  The  true  test  in  the  a] 
oation  of  the  power  in  the  hauling  of  street  railway  cars  is,  does  it  intei 
with  the  use  of  the  street  by  the  public  ?  If  it  does  not,  or  if  the  inte 
ence  is  slight  compared  with  the  benefits  which  flow  to  the  public  in  thi 
of  the  street  and  highway  in  conformity  with  the  original  dedication  to 
lie  uses,  then  it  cannot  be  held  to  impose  a  new  servitude  upon  the  s) 
or  the  abutting  ^property  owners."  This  decision  was  affirmed  by 
Supreme  Court. 

In  Joseph  H,  Homer  v.  ColuwbuB  Street  Car  Railvoay  Company ,  Fi 
lin  county  (Ohio),  Common  Pleas,  June,  1893  (29  Weekly  Law  Bull 
887),  it  was  held  that  the  fact  that  a  street  railway  company  has  bee 
municipal  ordinance  permitted  to  change  from  horses  to  electricity 
that  such  change  and  increased  travel  demand  better  facilities,  inclv 
additional  or  extended  switches,  does  not  authorize  it  to  make  such  : 
tion  and  extension  without  further  municipal  authority,  and  wit 
obtaining  the  consent  of  abutting  lot  owners  who  may  be  affected  b] 
alteration. 

Tlie  foregoing  fourteen  cases  relate  to  the  rights  of  abutting  land  o^ 
with  res()ect  to  maintenance  of  electrical  appliances  in  highways. 

Other  cases  upon  the  same  subject  may  be  found  in  the  indexes,  to  v 
and  2  under  title  *'  Poles  and  Wires  in  Streets  ;  Rights  of  Abu 
Owners ;  '*  in  vol.  3  and  the  present  volume,  under  title  **  Abutting  Owi 

A  note  in  wliich  the  earlier  cases  are  summarized  and  classified  to 
extent  may  be  found  at  page  348  of  vol.  8. 

With  respect  to  the  question  whether  or  not  the  maintenance  of 
appliances  constitutes  a  new  easement  for  which  the  abutting  owi 
entitled  to  compensation,  the  decisions  in  the  foregoing  cases  devel 
follows : 

In  California  (Pac.  Post,  Tel,  Cable  Co.  v.  Irvine,  p.  140),  it  is  held 
a  telegraph  line  imposes  an  additional  burden  ;  and  the  contrary  in 
mont  {Rngg  v.  Com,  Un,  Tel,  Co.,  p.  142). 

In  New  York  {Blashfield  v.  Empire  State  Teleph,  <fe  Tel.  Co.,  p.  146] 
held  that  the  maintenance  of  telephone  lines  imposes  a  new  servitude 

In  Pennsylvania  {Haverford  Elec.  Lt.  Co.  v.  Hart,  p.  148),  held  thi 
maintenance  of  electric  light  appliances  creates  a  new  burden. 

All  the  others  are  electric  railway  cases ;  and  in  all  it  is  agreed  thi 
erection  and  maintenance  of  electric  street  railways  for  the  ove 
trolley  system  impi>ses  no  new  burden  for  which  the  owners  of  abi 
property  are  entitled  to  comi)ensation. 

In  several  of  the  cases,  however,  attention  is  called  to  the  fact  thi 
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loeB  must  be  so  erected  as  to  create  the  least  -possible  danger  and 
ofaBtnictkm  in  the  street. 

Another  matter  of  importance  to  owners  of  land  abutting  upon  high* 
vijB,  to  wit,  their  rights  with  reference  to  the  destruction  or  mutilation 
of  abide  trees  to  suit  the  convenience  of  electrical  companies,  is  considered 
in  the  foUowing  case»  and  in  the  note  thereto. 


BOUTHXRK  BbLI.    TELEPHONE   &  TELEGRAPH  COMPANT  V. 

D.  P.  Constantine. 

U.  &  CfireuU  Court  of  Appeals,  Fifth  Circuit,  Jan.  9, 1894. 

(69  Fed.  Rep.  «1.) 

TILIPBOHX  OQMPANT. —  ABUTTDia  OWNSB.— MUNICIPAL  CONTBOL.— TRES- 
PASS. 

Atel^hone  oomxianj,  invested  with  the  right  of  eminent  domain,  and 
authorized  by  law  to  occupy  the  streets  with  its  poles  and  wires,  was 
required  by  the  city  to  remove  them  from  the  street  to  the  sidewalk.  In 
doing  so  it  became  necessary  to  remove  limbs  from  trees  in  front  of 
pUintiflPs  property H  This  was  done  under  the  direction  of  a  city  officer. 
Held,  that  the  act  being  done  under  lawful  authority  the  company  was 
Bot  liaUe  in  trespass  to  the  plaintiff. 


Error  to  Circuit  Court  for  the  Southern  Division  of  the 
Northern  District  of  Alabama.  Action  of  trespass.  Appeal 
by  defendant  below.    Facts  stated  in  opinion. 

Hewitt^  Walker  &  Porter  sad  Geo.  F.  Feasons^  for  plaintiff 
in  error. 

Lane  A  White  and  W.  K.  Terry ^  for  defendant  in  error. 

Before  Pardee  and  MoCormick,  Circuit  Judges,  and 
TouLMiir,  District  Judge. 

TouLMiir,  District  Judge  :  The  defendant  in  enor,  being 
theowner  of  alotof  land  abutting  on  a  public  street,  in  the  city 
of  Birmingham,  in  the  State  of  Alabama,  brought  suit  against 
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the  plaintiff  in  error  to  recover  damages  for  the  cutting 
disfiguring  of  certain  trees  growing  on  the  sidewalk  in  f 
of  said  lot.     The  first  count  in  the  complaint  claims  d 
ages  for  wrongfully  and  wantonly  cutting  and  injuring 
trees ;  and  the  second  count,   for  wrongfully,  wanto 
wilfully,  and   maliciously  cutting  and  disfiguring  tl 
The  defendant  (now  plaintiff  in  error)  filed  a  special  pie 
the  complaint,  designated  as  "Plea  No.  4,"  in  whic 
was  averred  that,  for  several  years  prior  to  the  injury  < 
plained  of,  it  had  erected  and  maintained  its  telep] 
poles  and  wires  along  the  street  in  front  of  plaintiff's  ( 
defendant  in  error)  lot,  on  which  the  trespass  compla 
of  is  alleged  to  have  been  committed ;  that  after  it  ha 
erected  its  poles  and  wires,  and  before  the  commissic 
the  alleged  trespass,  the  municipal  authorities  of  the 
of  Birmingham,  by  ordinance  duly  enacted,  required ; 
move  its  poles    and  wires  from  the   i)osition  they 
previously  occupied,  and  to  place  them  inside  the  curl 
the  sidewalk ;  that  in   complying  with  this  ordinan< 
became  necessary  to  cut  and  trim  the  trees  alleged  to  '. 
been  cut  by  defendant ;  that  the  street  in  front  of  plain 
lot,  where  said  alleged  trespass  was  committed,  is  a  1 
way  of  the  city  of  Birmingham ;  and  that  the  poles 
wires  were  so  placed  that  they  did  not  interfere  with 
ingress  and  egress  to  and  from  the  plaintiff's  lot,  and  die 
exclude  the  air  and  light  therefrom.     The  ordinance 
made  a  part  of  the  plea.     The  plaintiff  interposed  a  dei 
rer  to  this  plea,  which  was  sustained  by  the  court,  and 
ruling  of  the  court  is  assigned  as  error. 

The  contention  on  the  part  of  the  plaintiff  in'erroris 
each  count  of  the  complaint  is  in  trespass,  that  tres 
will  not  lie  where  the  act  complained  of  is  done  under 
ful  authority,  and  that  the  plea  shows  the  alleged  tres 
was  committed  under  lawful  authority.  Our  attention 
been  ciiUed  to  two  cases  recently  before  the  Supreme  C 
of  Alabama,  identical  in  all  material  facts  with  the  cai 
bar,  and  the  complaints  in  those  cases  are  almost  iden 
with  that  in  this  case.    The  material  averments  are 
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same.    In  the  opinion  in  those  cases,  the  court  say  that 
"concurrent  legislative  and  municipal  authority,  granted 
to  sach  a  company,  to  erect  its  poles  and  suspend  its  wires 
in  and  over  the  streets  of  a  city,  will  protect  it  from  being 
treated  as  a  trespasser,  and  its  work  from  being  declared  a 
naisance,  if  its  works  are  so  constructed  as  not  to  obstruct 
cff  interfere  with  the  use  of  the  streets  by  the  public,  or  the 
property   owner's  right  of  ingress  and  egress  to  and  from 
his  abutting  property."     The  court  further  held  that  in 
complying  with  the  city  ordinance  requiring  the  removal  of 
telegraph  and  telephone  X)oles  from  that  part  of  the  street 
iised  by  vehicles  to  the  sidewalk,  ''if  it  became  necessary 
to  trim  or  remove  the  trees  in  front  of  appellee  [defend- 
ant in  error  in  this  case]  property,  neither  the  city  nor  the 
appellant  [plaintiff  in  error  here],  acting  under  authority 
of,  and  in  obedience  to,  the  ordinance,  can  be  regarded  as 
•trespassers."     Telegraph  Co.  v.  Frances ;  Same  v.  Allen 
(cases  not  yet  officially  reported  ;  rehearings  pending) ;  2 
Dill.  Mun.  Corp.  §  688 ;  Bills  v.  Belknap,  36  Iowa,  593. 
The  court,  in  the  opinion  quoted  from,  expressly  decides 
that  the  plaintiff  in  error  had  legislative  and  municipal 
authority  granted  to  it,  and  that,  in  acting  under  such 
authority,  it  could  not  be  regarded  as  a  trespasser.     In 
Teaching  this  conclusion,  the  court,  clearly,  had  reference 
to  the  authority  of  plaintiff  in  error  under  the  statutes  of 
the  State  of  Alabama  relating  to  telephone  and  telegraph 
companies,  and  to  the  charter  act  and  ordinance  of  the  city 
of  Birmingham.     We  concur  in  the  reasoning  and  conclu- 
sions of  that  court,  and  think  we  can  safely  adopt  the  rul- 
ing in  construing  the  complaint  in  the  present  case.     The 
conclusion  is  that  the  facts  averred  in  the  defendant's  said 
plea  were  a  complete  answer  to  the  complaint,  and  that  the 
ooort  below  erred  in  sustaining  the  demurrer  to  it. 

Bat  it  may  be  considered  that  the  ruling  of  the  court  on 
the  demurrer  was  error  without  injury,  inasmuch  as  it 
appears  from  the  record  that  the  plaintiff  in  error  was 
deprived  of  no  substantial  right  in  presenting  the  de- 
fense set  up  in  the  plea.    It  does  appear  that  the  facts 
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averred  in  the  plea  were,  without  objection  or  restrict 
substantially  proven  on  the  trial.  The  question  raises 
the  pleading  by  said  plea  is  raised  on  the  facts  by  the 
eral  charge  of  the  court,  and  by  the  first  and  third  sp 
charges  as  to  the  first  count  of  the  complaint,  and  by 
fourth  special  charge  as  to  both  counts.  These  sp 
charges,  among  others,  were  requested  by  the  plainti 
error,  and  were  refused  by  the  court,  to  which  rei 
exception  was  taken,  and  on  which  error  is  assigned, 
special  charges  are  as  follows : 

"(1)  The  court  charges  the  jury  that,  if  they  believe 
evidence  in  this  case,  they  must  find  for  the  defendan 
the  first  count  of  the  complaint."  '*(3)  That  if  the 
believe  from  the  evidence  that  defendant  had  erecte 
line  of  telephone  poles  and  wires  along  Nineteenth  st 
and  on  the  outside  of  the  curbing,  by  the  permission  o 
mayor  and  aldermen,  and  had  maintained  and  opei 
the  same  for  several  years,  the  fire  department  of  the 
having  the  exclusive  use  of  one  of  the  wires  for  the 
munication  of  the  alarm  of  fire  to  said  fire  department 
that  the  mayor  and  aldermen  passed  the  ordinance  i 
duced  in  evidence,  and  you  further  believe  from  the 
mony  that,  in  order  to  comply  with  said  ordinance,  it 
necessary  to  trim  or  cut  the  trees,  to  some  extent,  so  : 
operate  the  wire  on  said  poles  which  was  used  by  th< 
department  of  the  city,  then  I  charge  you  that  your  ve 
must  be  for  the  defendant  under  the  first  count  of  the 
plaint.  (4)  That  if  the  jury  believe  from  the  evidence 
the  defendant  had  erected  its  line  of  telephone  poles 
wires  along  Nineteenth  street,  and  on  the  outside  o1 
curbing,  by  the  permission  of  the  mayor  and  aldermen 
had  main  tinned  the  same  for  several  years,  the  fire  de 
ment  of  the  city  having  the  exclusive  use  of  the  wire 
the  conimunication  of  the  alarm  of  fire  to  said  fire  de 
ment,  and  that  the  mayor  and  aldermen  passed  the 
nance  introduced  in  evidence,  and  you  further  believe 
the  testimony  that,  in  order  to  comply  with  said  online 
it  was  necessary  to  trim  or  cut  the  trees,  to  some  extei 
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as  to  operate  the  wires  on  said  poles  which  were  used  by 
the  fire  department  of  the  city,  then  I  charge  yon  yonr  ver. 
diet  must  be  for  the  defendant." 

The  court,  among  other  things,  charged  the  jury  as 
follows : 

"  It  is  admitted  in  the  testimony  —  the  testimony  shows 
—  that  the  employes  of  the  telephone  company  did  the  cut- 
ting, but  it  is  said  it  was  done  under  the  superintendence 
of  the  city  ;  and  they  say  not  only  that,  but  there  is  evi- 
dence  to  show  that  the  hands  of  the  telephone  company 
were  all  of  them  paid  by  the  telephone  company  all  the 
time.  I  think  there  is  no  question  about  that.  But  the 
matter  was  turned  over,  in  some  formal  or  informal  way, 
by  the  telephone  company,  to  the  city  authorities,  and  the 
city  authorities  are  responsible,  and  the  telephone  com- 
jKUiy  in  no  way  responsible.  On  that  subject  I  have  this 
to  say :  That  if  the  city  authorities,  in  what  they  did  by 
wayofsuperintendence  or  direction  given  to  these  employes 
of  the  telephone  company,  if  they  did  it  —  if  the  action  of 
the  city  authorities  was  at  the  instance  and  request  of  the 
officers  of  the  telephone  company,  and  if  the  telephone 
company  accepted  the  result  —  then  the  telephone  company 
is  liable  for  the  damages,  if  any." 

To  which  the  plaintiff  in  error  excepted,  and  assigns  the 
same  as  error. 

These  charges  raise  the  question  whether  an  action  of 
tresjyass  would  lie  in  the  case  shown  by  the  evidence.  The 
case  is  that  the  plaintiff  in  error  —  a  corporation  invested 
with  the  right  of  eminent  domain  under  the  law  of  the 
State  of  Alabama,  and  authorized  by  law  to  erect  poles  and 
stretch  wires  thereon  through  the  streets  of  Birmingham, 
Ala. —  was  required  by  an  ordinance  of  that  city  to  remove 
its  poles  and  wires  from  the  street  on  which  the  lot  of 
defendant  in  error  is  situated,  and  to  place  them  on  the 
sidewalk  in  front  of  the  lot.  The  trees  that  were  cut  were  on 
the  sidewalk,  about  31-2  feet  from  the  curbstone,  and  were 
from  12  to  16  inches  in  diameter.  The  plaintiff  in  error 
claims  —  and  the  evidence  tends  to  prove  —  that,  in  comply- 
ing  with  the  ordinance,  it  became  necessary  to  cut  and 
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remove  many  of  the  limbs  of  the  trees  in  order  to  m 
the  poles  and  wires  inside  the  cnrb  on  the  sidewalk,  anj 
prevent  their  interference  with  the  wires  after  tiie  p 
were  removed,  and  the  wires  suspended  on  them.      ' 
mayor  of  the  city  was  informed  of  this,  and  he  promise 
obtain  the  consent  of  the  owner  of  the  lot  for  the  trees  t 
cut.     Subsequently,  the  mayor,  having  failed  to  see 
owner  and  obtain  such  consent,  sent  an  officer  of  the  city 
department  to  superintend  the  cutting  of  the  trees, 
under  his  direction  the  work  was  done  by  the  employe 
the  plaintiff  in  error.    It  does  not  appear .  that  the  t 
were  cut  more  than  was  necessary  to  properly  suspend 
wires.     There  was  also  on  the  same  pole  a  fire  alarm 
graph  wire,  the  property  of  the  city,  and  used  in  con 
tion  with  the  fire  department.     This  wire  was  also  rem< 
with  the  poles  and  wires  of  the  plaintiff  in  error,  and 
below  and  nearer  to  the  tops  of  the  trees  than  the  wir 
the  plaintiff  in  error.     The  ordinance  of  the  city  of  Bim 
ham,  before  referred  to,  was  in  evidence.     On  the 
made  there  is  no  liability,  in  this  suit,  on  the  plainti 
error.     The  court,  in  our  opinion,  erred  in  sustaining 
demurrer  to  the  special  plea  in  the  charge  given  to  the ; 
and  in  the  refusal  to  give  the  charges  requested  by 
plaintiff  in  error,  and  set  out  in  this  opinion.    Bev( 
and  remanded. 


Note. —  In  J".  J,  Clay  v.  PostcU  Tel.  Cable  Co.,  Mississippi  Sn 
Court,  Oct.  1892  (70  Miss.  406),  it  was  held  under  a  statute  empo\ 
county  boards  of  supervisors  to  permit  telegraph  companies  to  erec 
graph  lines  in  highways,  that  they  acquired  no  power  to  perm 
removal  of  trees  or  limbs  upon  the  margin  of  a  highway* 

Also,  that  a  telegraph  company  was  liable  to  an  abutting  owner  fo 
cut  by  its  employes,  though  in  the  absence,  and  against  the  positive  a 
its  superintendent,  if  his  absence,  entrusting  the  work  to  ordinary 
ers  without  supervision  was  an  act  of  negligence. 

McCriLden  v.  Rochester  Ry,  Co,,  Monroe  (N.  Y.)  Circuit,  June,  ! 
Misc.  59.) ;  affirmed  without  opinion,  by  General  Term,  March  27, 11 
K.  T.  Supp.  1135) ;  was  an  action  for  trespass  for  cutting  shade 
claimed  to  belong  to  an  abutting  owner.  It  does  not  appear  tt 
defendant  operated  an  electric  railway,  but  the  principal  points  d 
would  doubtless  apply  to  any  street  railway. 
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It  was  held,  that  it  appearing  that  the  plaintiff  owned  to  the  center  of 
the  street,  a  motion  for  non-suit  on  the  ground  that  there  was  no  evidence 
tint  the  plaintiff  was  the  owner  of  the  land  on  which  the  trees  stood,  was 
properly  denied. 

Held,  alao,  that  defendant's  claim  that  it  had  the  right  to  occupy  the 
iCreet  in  front  of  the  plaintiff's  premises  and  to  lay  its  tracks  thereon,  with- 
out oompensation  to  the  owner  of  the  fee,  because  it  had  received  permis- 
•OQ  from  the  common  council  of  thcf  city  to  locate  the.  tracks  in  that 
plioe,  and  they  had  been  so  located  by  direction  of  its  executive  board, 
was  uni  etiable. 

The  plaintiff  was  allowed  to  recover  triple  damages,  under  the  New  York 
Code ;  that  is,  three  times  the  difference  in  value  of  the  land  in  front  of 
which  the  trees  stood,  before  and  after  the  cutting  down  of  the  trees. 

For  other  oases  upon  this  subject,  see  Index  to  vol,  2,  title  **  Trespass." 


Postal  Telegraph  Cable  Company  v.  Norfolk  & 
Western  Railroad  Company. 

Virginia  Court  of  AppeaU,  March  f  4, 189$. 

(88Va.9S0.) 

EnrKirr  dqmaih.*  Telbqraph  Compant.*  Railroad  right  of  way. 

a  statute  authorizing  telegraph  companies  to  maintain  their  lines  *'  along 
ind  parallel  to  **  railroads,  does  not  authorize  the  condemnation  by  a 
telegraph  company  of  a  right  o'  way  along  and  upon  a  railroad  right  of 
way. 

Condemnation  proceeding.    Appeal  by  telegraph  com- 
pany,  plaintiff  below.    Facts  stated  in  opinion. 

/.  8.  Parrishj  Edgar  Allan  and  E.  C.  Burks,  for  plaint- 
iff in  error. 

Robert  StileSj  A.  L.  Holladay  and  Oeorge  S.  Bernard^ 
for  defendant  in  error. 

VOL.  IV— 15. 
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Error  to  judgment  of  Circuit  Court,  Prince  Qec 
county,  in  a  proceeding  in  the  County  Court  of  s 
county,  by  the  plaintiff  in  error,  the  Postal  Telegr 
Cable  Company,  to  condemn  the  land  of  the  Norfoll 
Western  Railroad  Company  for  the  use  of  the  plaintif 
error,  in  erecting  its  line  upon  the  right  of  way  of  the  i 
road  company.  This  is  sequel  to  Postal  Tel.  O.  Co.  v 
&  W.  B.  R.  Co.,  87  Va.  349. 

When  the  case  went  back  for  further  proceedings 
County  Court  fixed  a  day  for  the  commissioners  to  ac 
the  condemnation  proceedings  to  ascertain  the  damagr 
be  paid  by  the  plaintiff  for  the  right  of  way  desired, 
was  done,  and  the  commissioners  fixed  the  damage  at  | 
and  the  County  Court  of  Prince  George  county  appr 
the  report  of  the  commissioners.     The  Norfolk  &  We« 
Railroad  Company  applied  for  and  obtained  a  writ  of  ( 
to  the  said  judgment  of  the  County  Court,  and,  the 
coming  on  to  be  heard  in  the  Circuit  Court  of  Prince  G« 
county,  upon  said  writ  of  error,  the  said  court  reverses 
judgment  of  the  said  County  Court  of   Prince    G< 
county,  and  dismissed  the  proceedings  instituted  in 
County  Court  by  the  Postal  Telegraph  Cable  Com 
against  the  Norfolk  &  Western  Railroad  Company  fc 
condemnation  of  the  property  of  the  railroad  for  th 
of  the  telegraph  company;  whereupon    the  plainti 
error,  the  Postal  Telegraph  Cable  Company,  applie 
and  obtained  a  writ  of  error  to  this  court. 

Lacy,  J.,  delivered  the  opinion  of  the  court :  The 
assigned  by  the  pi.  lifif  in  error  is  that  the  Circuit ' 
erred  in  reversing  the  order  of  the  County  Court  i 
premises,  it  being  plainly  right,  proper  and  justified  t 
law,  which  had  been  strictly  followed  in  all  the  pre 
ings  in  tlie  said  County  Court.  The  County  Court 
that,  by  virtue  of  Code  of  Virginia,  sections  1287-129 
Postal  Telegraph  Cable  Company  acquired  the  rif 
enter  upon  the  right  of  way,  road-bed  and  lands  < 

Norfolk  &  AVestern  Railroad  Company,  and  by  regula 
demnntion  proceedings  in  the  County  Court  of  that  c 
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take  sacli  land  of  the  railroad  company  as  might  be 
requisite  for  their  purposes  for  the  construction  of  the  line 
of  the  telegraph  company,  npon  paying  such  compensation 
therefor  as  the  commissioners  should  fix  and  the  County 
Court  approve,  which  was  done  accordingly.  Upon  writ 
of  error  to  the  Circuit  Court  this  judgment  of  the  County 
Court  was  reversed,  and  the  condemnation  proceedings  dis- 
missed, as  stated ;  these  two  courts  differing  as  to  the  pro- 
per construction  of  the  foregoing  sections  of  the  Code ; 
the  plaintiff  in  error  insisting  that  the  act  in  question 
gives  it  the  right  to  go  upon  the  railroad  land,  which  had 
been  acquired  for  railroad  purposes,  and  the  County  Court 
agreed  with  it ;  the  defendant  in  error  contending  that  the 
td^raph  company  had  no  right  to  go  upon  its  land,  but 
only  along  side  of  its  right  of  way,  or  strip  of  land  100 
feet  wide,  but  not  on  it,  and  the  Circuit  Court  agreed 
with  it. 

We  must  first  here  consider  the  act  in  question,  and  its 
terms,  in  order  to  decide  between  them.  Let  us  see  what 
is  provided  by  law.     Section  1287  provides  as  follows : 

Ettrj  telegraph  and  telephone  company  incorporated  by  this  or  any 
other  State,  or  by  the  United  States,  may  construct,  maintain  and  operate 
iti  line  along  any  of  the  State  or  county  roads  or  works,  and  over  the 
witers  of  the  State,  and  along  and  parallel  to  any  of  the  railroads  of  the 
State,  provided  the  ordinary  use  of  such  road,  works,  railroad  and  waters 
be  not  thereby  obstructed ;  and  along  or  over  the  streets  of  any  city  or 
town,  with  the  consent  of  the  council  thereof. 

Section  1288  provides  for  contracts  for  right  of  way.  In 
this  case  no  contract  was  or  could  be  made,  the  railroad 
company  refusing  to  contract,  upon  the  grounds  (1)  that 
the  comi)any  had  already  made  such  a  contract  with  one 
tel^raph  company  to  go  on  its  right  of  way,  and  (2)  that 
another  line  of  telegraph  would  encumber  and  embarrass 
their  operations,  and  obstruct  the  ordinary  use  of  their 
road.     Section  1289  provides  : 

If  the  company  and  such  owner  cannot  agree  on  the  terms  of  such  con- 
tact, the  company  shaU  be  entitled  to  such  right  of  way,  upon  making 
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just  compensation  therefor  to  such  owner.  Such  compensation  shaJ 
ascertained  and  made  as  provided  in  chapter  46  of  the  Code  for  the  a< 
sition  of  land  by  a  company  incorporated  for  a  work  of  internal  impi 
ment,  when  such  internal  improvement  company  cannot  agree  oe 
terms  of  the  purchase  with  those  entitled  to  the  lands  wanted  for  the 
poses  of  the  company, 

and  that  the  title  acquired  by  the  telegraph  company  s 
be  only  a  right  of  way.     Section  1230  provides  for  a  rep 
at  the  pleasure  of  the  general  assembly.     Section  1074 
the  said  chapter  46,  mentioned  in  section  1289,  suprt 
cited  by  the  defendant  in  error  to  show  that  the  conder 
tion  provided  for  there,  and  which  is  made  to  apply 
by  section  1289,  provides,  as  to  the  condemnation  of  1 
that  the  commissioners  for  condemnation  shall  be  appoii 
by  the  county  in  which  the  land,  or  the  greater  part  tl 
of,  lies,  for  the  purpose  of  obtaining  a  just  compenss 
therefor.     And  the  defendant  in  error  shows  that  the 
of  the  railroad  company  lies  in  six  counties,  so  far  ac 
same  is  sought  to  be  taken,   and  that  the  greater 
thereof  does  not  lie  in  Prince  George  county ;  and  the 
tention  is  that  the  land  of  the  railroad  company  canm 
condemned  by  sections,  but  must  be  condemned  in  it 
tirety  as  a  whole,  and  by  one  tribunal,  that  there  may 
just  and  even  rate  of  compensation.     If  there  can  b€ 
condemnation  under  the  act  in  question,  still  insisting 
there  is  no  authority  for  the  condemnation,  nor  entry  i 
lands,  it  is  insisted  further  that  the  Legislature,  alth 
intending  to  authorize  the  condemnation,  has  not  pro^ 
the  adequate  machinery  or  proceeding  to  accomplish  it; 
it  has  provided  no  tribunal  to  ascertain  the  measu 
damages,  nor  the  mode  of  condemnation. 

It  is  obvious  that  the  first  question  for  us  to  consid 
what  is  the  true  construction  of  section  1287  of  the  C 
The  act  authorizes  the  telegraph  company  to  constru 
line  along  any  of  the  State  or  county  roads  or  works, 
or  over  the  streets  of  a  town  or  city.  As  to  the  raili 
it  provides  that  the  telegraph  company  may  constru 
line  ^^  along  and  paraZUl  to  "  any  of  the  railroads  c 


VIRGINIA,  1892,  229 


Telegraph  Cable  Co.  ▼.  Railroad  Co. 


State.  Are  the  phrases  "  along  any  of  the  State  or  county 
rjads,"  **  along  and  parallel  to"  any  of  the  railroads,  etc., 
grants  of  the  same  character?  Is  tlie  word  "  along"  syn^ 
onymoQS  with  the  phrase  *' along  and  parallel  to?"  Both 
ve  nsed  in  the  same  section ;  the  former  as  to  the  county 
roads,  the  latter  as  to  a  railroad.  The  authority  is  given 
to  go  along  the  county  road,  but  the  authority  is  to  go 
tlong  and  jiaralell  to  the  railroad.  Did  the  Legislature 
mean  to  give  the  right  to  go  along  the  railroad,  and  there- 
fore upon  Jt?  The  plain  significance  as  to  the  county 
road  is  t  >  go  along,  upon,  or  on  it ;  and  this  is  the  way 
the  county  road  is  used  by  the  public.  It  is  a  high- 
way for  the  use  of  the  public,  and  all  the  good  people  of 
the  Commonwealth  may  pass  along  in  it  or  upon  it,  at 
their  pleasure,  and  in  their  own  way.  That  is  the  object 
of  ite  construction,  there  being  compensation  for  any  addi- 
tional servitude  placed  there.  The  railroad  is  a  highway 
of  a  different  sort.  It  is  of  a  peculiar  sort.  It  is  for  the 
use  of  the  public,  and  the  people  may  go  on  it,  but  only 
according  to  the  prescription  and  the  mode  prescribed  by 
its  owners.  Its  use  by  its  owners  is  exclusive.  No  other 
person  or  i)ersons  can  go  upon  it  except  by  the  leave  or 
the  license  of  its  owners,  under  the  penalty  prescribed  by 
law  against  trespassers.  It  is  operated  by  the  dangerous 
and  powerful  agency  of  steam,  and  its  use  is  not  only,  by 
its  nature  and  character,  exclusive,  but,  by  virtue  of  its 
charter  land  organization,  it  must  be  exclusive.  To  grant 
its  use  to  others  would  be  to  destroy  its  value  and  useful- 
ness. If  the  Legislature  intended  to  give  the  right  to  go 
upon  the  railroad  in  the  same  way  as  upon  the  county  road, 
it  would  .reasonably  have  employed  the  same  term.  The 
terms  had  already  been  employed  in  the  same  sentence.  It 
would  have  doubtless  said  '^  along  the  State  and  county 
roads  or  works  and  the  railroads  ;"  but,  observing  that  such 
a  provision  would  have  been  necessarily  ineffectual,  the 
phraseology  was  altered,  and  the  right  is  given  to  go  along 
and  parallel  to.  It  is  not  pretended  that  this  meant  upon 
a  railroad  track,  but  the  claim  is  that  the  meaning  is  ''along 
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the  right  of  way  and  parallel  to"  the  track;  but  plai 
there  is  no  such  provision.     If  such  had  been  the  legif 
tive  intent,  such  would  have  been  the  legislative  em 
ment.     The  law  as  to  the  railroad  does  not  use  the  wi 
"  along,"  either  as  to  the  right  of  way  or  as  to  the  tra 
It  is  used  as  to  the  county  road,  ''go  along  th^  road 
but  there  is  no  such  provision  as  to  the  railroad ;  go, 
along  the  railroad,  but  "along  and  i>arallel*  to "  it.    ' 
Legislature  meant  what  it  said.    We  have  no  other  me 
of  discovering  the  intent.     And  if  the  telegraph  comp 
had  gone  ''along  and  parallel  to"  the  railroad  this  con 
versy  could  not  have  arisen  in  this  form,  unless  it  had  g 
along  and  parallel  to  the  railroad  in  such  manner  » 
obstruct  the  ordinary  use  of  the  railroad,  which  might  hj 
been  possible  or  not,  according  to  the  structures  erected  b 
In  the  construction  of  statutes  it  is  said  that  it  is 
permitted  to  interpret  what  has  no  need  of  interpretat 
When  it  is  expressed  in  clear  and  precise  terms — w 
the  sense  is  manifest,  and  leads  to  nothing  absurd — tf 
can  be  no  reason  not  to  adopt  the  sense  which  it  natui 
presents.     To  go  elsewhere  in  search  of  conjectures,  in  o 
to  restrain  or  extinguish  it,  is  to  elude  it.    And  the  p 
lar,  received  import  of  words  furnishes  the  general  ruh 
the  interpretation  of  public  laws,  as  well  as  of  private 
social  transactions;  and,  wherever  the  Legislature  ad 
such  language  in  order  to  define  and  promulge  their  ac 
or  their  will,  the  just  conclusion  from  such  a  course  i 
be  that  they  not  only  themselves  comprehended  the  m 
ing  of  the  language  they  have  selected,  but  have  chosi 
with  reference  to  the  known  apprehension  of  those  to  w 
the  legislative  language  is  addressed,  and  for  whom 
designed  to  constitute  a  rule  of  conduct — namely, 
community  at  large.    Maillard  v.  Lawrence^  16  How. 
Arthur  V.  Morrison^  96  U.  S.  Ill ;  Oreenleaf  v.  Oood 
101  U.  S.  284.     The  intention  of  the  Legislature  is  t 
found  from  the  act  itself,  from  other  acts  in  pari  mat 
and  sometimes  from  the  cause  or  necessity  of  the  act ; 
when  the  intent  can  be  discovered,  it  should  be  foll< 
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with  reason  and  discretion,  though  such  construction  seem 
contrary  to  the  letter,  where  the  words  are  obscure ;  and 
erery  part  of  it  should  be  viewed  in  connection  with  the 
whole,  so  as  to  make  all  of  its  parts  harmonize  if  practicable, 
and  give  a  sensible  and  intelligent  effect  to  each.     It  is  not 
to  be  presumed  that  the  Legislature  intended  any  part  of  the 
statute  to  be  without  meaning,  and  all  statutes  in  pari  ma- 
teria are  to  be  read  and  construed  together,  as  if  they  formed 
parts  of  the  same  statute  and  were  enacted  at  the  same  time. 
The  cause  and  the  necessity  of  this  statute  were  to  provide  a 
method  by  which  the  telegraph  company  could  procure  the 
right  of  way  for  their  lines  through  and  across  the  State. 
The  public  roads  belong  to  the  State.     To  pass  along  and 
over  for  all  the  purposes  of  the  people  of  the  State,  they 
are  allowed  to  go  along  the  public  roads.     The  waters  and 
public  works  also  belong  to  the  State,  and  they  are  allowed 
to  go  over  them.     It  was  desired  to  go  over  the  railroad  for 
this  purix)se,  and  these  are  public  ways  also,  within  the 
limitations  stated,     llie  railroad    furnishes  a  convenient 
mode  of  transportation,  and  it  was  desired  to  avail  of  these 
facilities  and  erect  the  lines   convenient  to  these  for  pur- 
poses of  access  for  erection  and  repairs,  etc.     When  the 
Legislature  came  to  pass  upon  this  question,  it  is  not  pro- 
Tided,  as  it  is  with  reference  to  county  and  State  roads,  the 
right  to  erect  their  lines  on  the  railroads,  nor  along  the 
railroads,   simply,   but   *' along"   is    coupled  with  other 
words,  without  which  it  cannot  be  considered.     *' Along" 
is  not  there  alone  in  the  statute,  proceedings  shall  be  in  the 
County  Court  of  the  county  where  the  greater  part  of  the 
land  lies,  which  is  not  true  as  to  the  county  of  Prince  George 
in  this  case.     But  none  of  these  questions  can  arise  in  the 
view  we  have  taken  of  the  case.    The  telegraph  company  is 
not  authorized  to  condemn  the  railroad  land  or  right  of  way 
in  any  court;    and  the  judgment  of  the  Circuit    Court 
appears  to  be  plainly  right,  and  must  be  affirmed. 
Lewis  P.,  and  Hinton,  J.,  dissented. 

JUDOMJENT   AFFIBM1£D. 
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Note. —  For  oases  in  which  it  has  been  held  that  a  telegraph  ocHn 
may  by  condemnation  proceedings  acquire  a  right  of  way  upon  that 
railroad,  see  New  Orleans,  dbe,  R,  R.  Co,  y.  So.  db  Ail,  Ttl,  Cb.  (Ala.)  1 
Eleo.  Cas.  190 ;  W.  U.  Tel.  Co.  y.  Am.  Un.  Tel.  Co.  (Ga.),  id.  808. 


Pacific  Postal  Telegraph  Cable  Compaicy  v.  West 

Union  Telegraph  Company. 

The  Same  v.  Seattle,  Lake  Shore  &  Eastern  Rail^ 

Company. 

United  States  Circuit  Court,  District  of  Washington,  N.  D.,  April  4, 

(50  Fed.  Rep.  408.) 

Telegraph  uke  upon  railroad  right  op  way.— ConsTRucnc 
CONTRACT.— Ultra  vires. — Exclusive  prtvileob. 

A  contract  by  which  a  railroad  company  granted  to  a  telegraph  oon 
the  right  to  use  its  right  of  way  for  a  telegraph  line  and  agreed  i 
grant  such  right  to  any  other  telegraph  company,  held^  to  ve 
such  exclusvie  interest  in  the  telegraph  company  in  the  right  of  w 
the  railroad  company  as  to  entitle  it  to  an  injunction  against  the 
struction  of  another  telegraph  line  thereon. 

If  the  contract  did  grant  such  exclusive  right  to  a  single  telog^^ph 
pany,  it  would  be  ultra  vires  and  void. 

Motion  to  vacate  order  granting  injunction  pendenti 
to  prevent  the  Western  Union  Telegraph  Company  : 
constructing  and  operating  a  telegraph  line  on  the  rigl 
way  of  a  railroad.     Facts  stated  in  opinion. 

Strum  &  McMicJcea  and  Hughes^  Hastings  &  Sledi 
for  plaintiff. 

Tamer  &  McCutcheon^  for  defendants. 

Hanford,  District  Judge:  The  only  ground  foi 
restraining  order,  which,  at  the  time  it  was  made,  sec 
to  me  to  justify  it,  is  that  the  complainant  claims  to  b< 
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owner  of  an  interest  in  the  strip  of  land  known  as  the  right 
of  way  of  the  defendant  the  Seattle,  Lake  Shore  &  Eastern 
Mway  Company,  npon  which  the  defendant  the  Western 
Union  Telegraph  Company  proposes  to  enter,  and  construct 
and  operate  a  telegraph  line,  without  the  consent  of  the 
plaintiff,  and  without  compensation  to  the  plaintiff  for  such 
appropriation  and  use  of  property  to  which  it  claims  title. 
Upon  the  present  hearing  this  appears  to  me  to  be  the  only 
ground  of  complaint,  worthy  of  consideration,  against 
either  of  the  defendants.  I  would  regard  it  as  sufficient  if 
the  claim  of  title  appeared  to  be  valid.  The  defendants, 
however,  deny  that  plaintiff  has  any  title  to  the  premises, 
or  any  interest  therein  other  than  an  easement ;  that  is  to 
say,  a  right  of  way  for  its  own  telegraph  line.  The  only 
basis  for  the  plaintiff's  claim  of  title  is  found  in  the  follow- 
ing clanses  of  a  contract  made  by  the  plaintiff  with  the 
Seattle  &  West  Coast  Bailway  Company. 

The  railway  oompany  hereby  gprants  right  of  way  for  said  line  of  tele- 
gr»ph  along  the  route  of  its  road,  and  upon  its  grounds,  and  agrees  to  fur- 
nish  labor  for  loading  the  poles  upon  the  cars,  and  for  distributing  and 
letting  the  same,  under  the  direction  of  the  telegraph  company's  foreman, 
together  with  their  free  transportation.  The  railroad  company  agrees  to 
famish  office  room  in  its  railway  stations,  and  an  operator  whenever 
nqoired,  for  its  railway  business,  who  shall  also  transact  the  business  of 
the  telegraph  company,  at  such  stations,  under  the  rules  and  regulations 
of  the  telegraph  company,  it  being  understood  that  all  receipts  for  com- 
mercial telegraph  businefs  shaU  belong  to  the  telegraph  company.  *  *  * 
The  tel^raph  company  shaU  have  free  transportation  for  men  and  material 
necessary  for  the  maintenance  and  operation  of  its  telegraph  lines,  and  the 
railway  company  hereby  agrees  that  it  will  not  grant  right  of  way  along 
its  road  for  the  construction  of  the  line  of  any  other  telegraph  company, 
sad  that  it  wiU  not  transport  men  or  material  for  any  other  telegraph 
company  except  at  the  regular  tariff  rates  of  said  railway  company,  and 
for  delivoy  at  its  regular  stations.  *  *  •  This  contract  shall  continue 
for  twenty-five  years  from  the  date  hereof. 

The  complainant  avers  that  the  Seattle,  Lake  Shore  & 
Eastern  Railway  Company  acquired  the  right  of  way  for  that 
portion  of  its  road  between  Woodenville  or  Snohomish  Junc- 
tion and  the  town  of  Sedro,  by  a  grant  from  the  said  Seattle 
ft  West  Coast  Railway  Company,  subject  to  said  contract. 
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The  argument  is  that  the  contract  is  a  conveyance,  and  1 
it  vests  in  the  complainant  the  exclusive  right  to  the  en 
strip  of  land  for  telegraph  purposes,  during  the  term  sp 
fied,  which  right  amounts  to  an  interest  in  the  land,  an 
a  legal  estate.     Against  the  contention  for  such  a  const 
tion  of  the  contract,  it  is,  first  to  be  observed  that 
only  granting  words  therein  appear  to  be  limited  in  t 
application  to  the  right  of  way  for  a  single  telegraph  1 
There  is  no  indication  in  the  contract  of  the  idea  that 
plaintiff  should  have  the  control  over  the  right  of  waj 
any  purpose  other  than  the  conduct  of  its  own  tel^gi 
business.     If  correct  in  the  position  assumed  by  it  in 
case,  the  complainant  would  have  the  right  to  sell  to  o 
telegraph  companies,  or  sublet  to  them  privileges  to 
struct  and  maintain  telegraph  lines  upon  the  premises, 
provisions  of  the  contract  itself  in  the  clauses  above  qu 
are  antagonistic  to  this  pretense.    The  railway  compan 
the  contract  promised  that  it  would  not  permit  the  cons 
tion  of  other  telegraph  lines  upon  its  right  of  way, 
afford  other  telegraph  companies  facilities  for  transp 
tion  of  materials,  except  as  specified.    This  clause  en 
a  mere  personal  obligation.     It  did  not  convey  the  til 
any  property.     On  the  contrary,  it  amounts  to  an  asse 
by  the  railway  company  of  both  an  obligation  and  a 
to  control  the  future  use  of  the  ground  acquired  by  i 
its  railroad. 

If  the  contract,  in  explicit  terms,  granted  such  an  i 
est  in  the  premises  as  plaintiff  claims,  I  should  ha 
hold  it  as  ultra  vires  and  void,  for  the  reason  that  the 
of  the  Territory  of  Washington,  in  force  when  it  was  u 
did  not  authorize  a  railway  corporation  to  transfer 
acquired  for  railroad  purposes,  by  lease,  so  as  to  c 
itself  of  its  duties  and  obligations  to  the  public  as  t 
use  of  such  property.  By  the  plaintiff's  own  she 
it  appears  that  the  Seattle  &  West  Coast  Railway 
pany  was  incorporated  to  do  general  transportation 
ness  by  rail,  and  to  be  a  competitor  for  interstate  and : 
national  commerce.     Its  franchise  from  the  State,  t 
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fore,  made  it  to  a  certain  extent  a  public  agent  endowed 
with  part  of  the  sovereign  power  of  the  commonwealth ; 
and  a  railroad  constructed  in  this  State  by  a  corporation 
ofganized  under  the  laws  of  the  State,  or  its  predecessor, 
the  Territory,  must  necessarily  be  a  highway  for  public  use, 
IB  and  to  which  the  public  have  rights  limited  and  regu. 
hted  by  law.     There  is  no  statute  authorizing  such  a  traus- 
fo  of  property  in  the  right  of  way  and  control  thereof  as 
the  plaintiff  now  claims  was  made  to  ;it  by  said  contract, 
and  without  express  authority  conferred  by  a  statute,  no 
transfer  of  such  property,  or  of  the  right  to  control  the 
«me,  oonld  be  made,  whereby  the  rights  of  the  public,  or 
a  third  party,  e.  g.y  the  Western  Union  Telegraph  Com- 
pany,  could  be  in  any  manner  abridged.    Lakin  v.  Bail- 
road  Co.  (Or.),  11  Pac.  Rep.  68  ;  Breslinv.  Car  Co.  (Mass.)^ 
13  N.  E.  Rep.  66;  Palmer  v.  Railway  Co.  (Idaho),  16  Pac. 
Rep.  553 ;  Railroad  Co.  v.  Brown,  17  Wall.  445  ;  Railroad 
Co.  V.  Crane,   113  U.   S.   433,   434  (5  Sup.  Ct.  Rep.  678) ; 
Oregon  R.  &  N.  Co.  v.  Oregonian  Co.,  130  U.  S.  1  (9  Sup. 
Ct.  Rep.  409  ;   Van  Dresser  v.  Namgation  Co.,  48  Fed.  Rep. 
802;  U.  S.  V.  Western  Union  Tel.  Co.,  60  Fed.  Rep.  28. 

Telegraph  lines  are  to  serve  the  public,  and  wherever 
they  are  connected  with  a  railroad  as  incidental  to  the  rail- 
way business,  the  rights  of  the  public  respecting  the  same 
must  be  governed  by  the  principles  applicable  to  otlier 
branches  of  the  service;  and  the  public  policy  which  under- 
lies the  numerous  decisions  of  the  courts  of  this  country, 
denying  the  right  of  a  railway  corporation  to  divest  itself 
of  responsibility  and  invest  another  with  its  powers  and 
functions,  touches  directly  the  question  in  this  case  as  to 
the  right  of  one  corporation  to  transfer  to  another  an 
exclusive  right  for  telegraph  purposes  to  the  occupancy 
and  control  of  property  acquired  as  a  necessary  means  of 
serving  the  public.  A  contract  made  by  a  railway  com- 
pany, whereby  it  attempts  to  create  a  monopoly  in  the  use 
of  its  property  for  the  transmission  of  news  and  intelli- 
gence, is  just  as  invalid  as  a  contract  would  be  whereby  a 
ndlway  corporation  should  attempt  to  confer  upon  one 
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individual  or  corporation  an  exclusive  right  to  have  i 
particular  commodity  transported  as  freight  over  its  i 
way.  Whether  this  contract  be  regarded  as  an  inten 
conveyance  of  an  interest  in  the  property,  or  as  a  coven 
affecting  the  title  to  the  right  of  way,  or  as  a  cont 
creating  simply  a  personal  liability,  it  is  not  such  a  i 
tract  as  a  court  of  equity  can  uphold  or  decree  to  be  spe 
cally  performed ;  and,  at  least,  as  against  the  defend 
the  Western  Union  Telegraph  Company,  it  is  void,  exi 
in  so  far  as  it  confers  upon  the  plaintiff  the  right  to  m 
tain  unmolested  its  telegraph  line  and  conduct  its  busi] 
without  interruption ;  which  right  is  in  no  manner  menc 
by  the  proposed  action  of  the  defendants.  The  mo 
to  vacate  the  restraining  order  is  therefore  granted. 


Note. — The  same  doctrine  here  laid  down,  to  wit,  that  a  railroad 
pany  cannot  give  one  telegraph  company  an  exclusive  license  to  oc 
its  right  of  way,  was  held  in  a  series  of  cases  which  may  be  found  ii 
INDBX  to  yoL  1  of  this  series,  at  page  868. 
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Thb  DSI.AWARE,  Lackawanna  &  Western  Railroad 
CoxPANT  V.  The  Wilkesbarre  &  West  Side  Kail- 
way  Company. 

Luzerne  Co.  (Pa.)  Court  of  Common  Pleaa,  Dec  12, 189U 

(6  Eulp,  842.) 

* 

ftjknbio  railway  gr068ino  8tkam  railway.— constitutional  law.-» 

Injunction. 

A  itKtote  permitting  electric  street  railways  to  cross  steam  railroads  at 
grade  is  not  so  clearly  unconstitutional,  in  that  it  fails  to  provide  for 
eompenaatkm  to  the  company  whose  railroad  is  crossed,  as  to  warrant  a 
eourt  in  oi joining  it  from  proceeding  under  proper  regulations. 

Certain  regulations  to  govern  such  crossing  prescribed,  under  statutory 
power  of  the  court,  the  same  not  having  been  taken  away  by  the  statute 
above  referred  to. 

of  this  series  cited  in  opinion :  Loekhari  v.  Craig  Street  RaUtoay 
Co.,  voL  8,  p.  814;  Commonwealth  v.  Westchester,  voL  8,  p.  826 ;  Beil- 
V.  LetHmon,  dte,,  Ry.  Co,,  ante,  p.  152. 


Motion  to  continue  preliminary  injunction. 
A.  H.  McClintocky  for  plaintiff. 
Geo,  JR.  Bedford,  for  defendant. 

The  opinion  of  the  court  was  delivered  by  Rice,  P.  J. : 
In  disposing  of  this  motion  we  shall  do  no  more  than  state 
tar  conclusions  ui)on  the  questions  of  fact  and  law  in- 
Tolved,  which,  briefly,  are  as  follows : 

The  defendant  is  a  street  railway  company  existing  under 
the  provisions  of  the  act  of  May  14,  1889,  P.  L.  211,  the 
eighteenth  section  of  which  expressly  authorizes  such  com- 
panies ^^to  cross  at  grade,  diagonally  or  transversely,  any 
nihoad  oi)erated  by  steam  or  otherwise  now  or  hereafter 
built"  In  the  construction  of  its  road  to  Ed  wards  ville  and 
Plymouth  it  is  necessary  to  cross  the  railroad  of  the  plaint- 
iff comi>any  at  a  x>oint  where  the  latter  railroad  inter- 
sects the  street  or  road  leading  from  the  borough  of  Kings- 
ton to  the  boronghs  aforesaid,  and,  although  it  is  a  dan&cer- 
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ons  crossing,  there  seems  to  be  no  reasonably  pract 
mode  whereby  the  defendant  company  can  avoid  crosi 
the  plaintiff's  railroad,  at  grade,  at  the  point  named, 
argued  that  the  above  section  of  the  act  of  1889  is  nn' 
stitutional,  because  it  does  not  provide  for  making  or  se 
ing  compensation  to  the  corporation  whose   railroa 
crossed,  but,  following  the  case  of  Lockhart  t.  Saili 
Copnpanj/,  139  Pa.  419,  this  is  not  so  clear  as  to  war 
the  court  in  enjoining  the  defendant  company  from 
ceeding  under  proper  regulations.     See  also  Com.  ex 
T.  West  Chester,  9  Pa.  C.  C.  R.  642  ;  HeUman  ▼.  . 
anon  Itailway  Company,  10  Pa.   C.  C.  R.  241, 
Pennsylvania  Railway  Company  v.  Braddock  Ele 
Railway  Company^  C.  P.  of  Allegheny  county. 

The  eighteenth  section  of  the  act  of  May  14,  18t 
not  inconsistent  with  and  did  not  repeal  that  provisic 
the  act  of  June  19,  1871,  P.  L.  1361,  which  gives  com 
equity  jurisdiction  '*  to  ascertain  and  define  by  their  d< 
the  mode  of  such  crossing  which  will  inflict  the  least  pi 
cable  injury  upon  the  rights  of  the  company  owning 
road  which  is  intended  to  be  crossed,"  and  taking  into 
sideration  all  the  circumstances  we  are  of  opinion  tha 
regulations  contained  in  the  following  order  are  reasoi 
and  necessary  for  the  protection  of  the  rights  of  the  p] 
iff  company  and  the  public. 

The  preliminary  injunction  heretofore  awarded  is  i 
fied  so  as  to  permit  the  defendant  company  to  cons 
and  operate  its  electric  railway  across  the  tracks  o 
plaintiff  company  at  grade  at  the  point  described  ii 
plaintiff's  bill,  subject  to  the  following  regulations 
conditions : 

First.  The  defendant  company  shall  elevate  its  eh 
wire  at  said  crossing  at  least  twenty  feet  and  six  i] 
above  the  level  of  the  plaintiff's  rails. 

Second,  In  laying  its  rails  the  defendant  company 
not  cut  the  rails  of  the  plaintiff  company,  or  interfere 
travel  on  said  railroad,  and  shall,  at  all  times,  keej 
crossing  so  constructed  in  good  repair. 
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Third.  The  defendant  company  shall  pay  to  the  plaintiff 
mnpany  the  difference  between  the  value  of  the  single  arm 
gites  at  present  in  use  at  said  crossing  and  the  cost  of 
double  arm  gates  to  take  their  place. 

Fourth.  £ach  car  oi>erated  by  the  defendant  company 
shall  be  broright  to  a  full  stop  at  said  crossing,  and  shall 
act  cross  until  signalled  so  to  do  by  the  conductor  thereof, 
who  shall  first  go  ahead  to  said  crossing  and  be  on  the  look- 
oat  for  approaching  trains,  cars  and  locomotives. 


SonL^-See  note  to  Saginaw  Union  St.  Ry.  y.  Mich.  Cent.  By,  Co,,  pott. 


PoBT  Richmond  and  Prohibition  Park  Electric  Rail- 
road Company,  Appellant,  v.  The  Staten  Island 
Rapid  Transit  Railway  Company,  Respondent. 

Aeio  York  C^enercU  Term,  Second  Dept.,  July^  189S. 

(71  Hun,  179.) 
Blktric  stbekt  railway  crossing  stbam  RAn.wAY.— Statutory  cok- 

BTRUCTTION. 

Iawb  1S02,  chapter  5«S5,  section  12,  which  provides  that  if  the  companies 
owning  two  intersecting  railroads  cannot  agree  as  to  the  compensation, 
lines,  grades,  places  and  manner  of  intersection,  commissioners  shall  be 
«pp(^ted  to  determine  the  same,  applies  to  the  crossing  of  a  steam  rail- 
road bj  an  electric  street  railway. 

Appeal  from  a  judgment  upon  the  dismissal  of  the  com- 
plaint by  the  court. 

Action  for  permanent  injunction  restraining  a  steam  rail- 
road company  from  interfering  witli  an  electric  railway  at 
an  intersection,  and  to  compel  it  to  remove  a  gate,  the 
appliances  for  operating  which  would  interfere  with  the 
operation  of  plaintiff's  roa^. 

The  trial  court  made,  among  others,  the  following  find- 
ings of  fact : 

**  L  The  plaintiff  is  a  domestic  corporation  duly  organized 
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and  existing  under  and  by  virtue  of  the  laws  of  the  State 
New  York,  and  is  opening  an  electric  surface  railroad 
a  part  of  the  shore  road  in  the  village  of  Port  Bichmo 
New  York. 

^'11.    The  defendant   is  a  domestic  corporation   d 
organized  and  existing  under  and  by  virtue  of  the  law: 
the  State  of  New  York,  and  for  many  years  last  past 
been  and  is  now  operating  a  locomotive  steam  railro 
which  passes  through  said  village. 

*^I1I.  The  route  of  the  plaintiff's  railroad  crosses 
track  of  the  defendant's  railroad  on  the  shore  road  in  i 
village. 

*'IV.  For  a  long  time  prior  to  the  organization  of 
plaintiff  and  the  construction  of  the  plaintiff's  raili 
on  the  shore  road,  the  defendant  had  been  crossing 
shore  road  on  grade,  and  had  protected  its  said  crossin; 
a  "  Copeland  "  gate  having  four  arms,  two  on  each  sid 
the  tracks,  operated  by  one  crank,  the  four  arms  being 
nected  by  an  endless  chain,  which  crosses  the  shore  ] 
on  each  side  of  the  tracks,  fifteen  feet  eleven  inches  a1 
the  shore  road  when  the  gate  is  open. 

"V.  The  plaintiff  operates  its  railroad  by  means 
trolley  overhead  wire. 

**  VI.  The  plaintiff  cannot  string  its  trolley  wire  ac 
the  defendant's  tracks  and  operate  its  cars  across 
tracks  by  the  trolley  system  so  long  as  defendant's  *  C 
land '  gate  is  in  use.  The  stringing  of  said  wire  and 
operation  of  the  plaintiff's  railroad  by  the  trolley  syi 
are  impossible  unless  the  chain  of  said  gate  be  broken, 
the  breaking  of  said  chain  renders  said  gate  useless. 

"  VII.  About  the  end  of  June,  1892,  the  plaintiff  op 
a  negotiation  with  the  defendant  to  obtain  an  agreement  j 
the  defendant  giving  it  the  right  to  string  its  wire  and  < 
the  defendant's  tracks.  While  this  negotiation  was  p 
ing,  and  before  the  terms  and  conditions  of  crossing 
been  fixed,  the  plaintiff  requested  the  defendant  to  die 
nect  the  chain  of  its  gate  and  permit  the  plaintiff's  wl 
be  strung  and  its  cars  to  be  operated  across  the  defends 
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tracks  temporarily,  pending  the  settlement  of  the  terms 
ind  conditions  of  crossing.  The  defendant  complied  with 
nidTeqnest  in  or  about  the  month  of  June,  and  the  plaint- 
iff operated  its  cars  across  the  defendant's  tracks  by  the 
trolley  overhead  system,  between  about  July  3  and  Novem- 
ber 27,  1892,  under  said  temporary  permission  granted  by 
the  defendant.  The  defendant's  gate  during  that  period 
was  useless  in  consequence  of  the  breaking  of  the  chain. 
Alter  the  plaintiff  hsid  strung  its  wires  and  had  begun  to 
operate  its  cars  across  the  defendant's  tracks,  through  the 
courtesy  of  the  defendant,  it  broke  off  the  said  negotiation, 
aod  no  agreement  of  any  kind  has  ever  been  made  between 
the  parties  to  this  action  with  reference  to  the  terms  and 
conditions  of  crossing. 

•'  VIII.  On  November  27,  1892,  the  defendant  again  con- 
nected its  gate  chain,  and  since  that  time  the  plaintiff  has 
been  unable  to  operate  its  cars  across  the  defendant's 
tracks  by  means  of  the  trolley  system. 

"  IX.  No  application  has  been  made  to  the  court  by  the 
plaintiff  for  the  appointment  of  commissioners,  as  provided 
in  section  12  of  the  Railroad  Law." 
The  court  found  the  following  conclusions  of  law : 
^'L  That  the  defendant's  gate  was  and  is  a  lawful  struc- 
tore. 

**  n.  That  the  plaintiff  could  not  lawfully  string  its  wires 
and  oi)erate  its  cars  across  the  defendant's  tracks  without 
either  agreeing  with  the  defendant  upon  the  terms  and 
conditions  of  crossing  or  having  the  same  fixed  by  com- 
missioners appointed  by  the  court,  pursuant  to  section  12 
of  the  Railroad  Law. 

"in.  That  the  plaintiff  obtained  no  permanent  right  of 
crossing  the  defendant' s  track  by  reason  of  the  temporary 
permission  to  cross  the  same  granted  by  the  defendant  in 
the  latter  'part  of  June,  1892,  and  that  the  defendant's  act 
in  the  reconnecting  its  gate  chain  in  November,  1892,  was 
proper  and  legal. 

"ly.  That  the  plaintiff  has  made  no  case  for  the  inter- 
ference on  its  behalf  of  a  court  of  equity. 

VOL.  IV — 16. 
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in  the  city  of  Saginaw,  upon  the  track  of  the  Detroit  < 
City  Railroad  Company,  which  latter  company  has  hi 
right  of  way  across  these  streets  by  grant  from  the  c 
East  Saginaw  since  the  year  1878.  The  Saginaw 
Street  Railway,  then  operating  its  road  by  horse-pov 
December,  1889,  changed  its  operating  power  to  elect] 
by  permission  of  the  city  granted  by  ordinance.  It  e 
to  use  the  trolley  system.  It  placed  the  trolley  wires 
the  defendant's  tracks  on  Genesee  and  Washington  at 
At  Genes  3e  street  the  overhead  wire  was  placed  19 
1-2  inches  above  the  defendant's  track  rails ;  at  Wa 
ton  street,  19  feet  6  inches  above  snch  rails.  On  th( 
day  of  May,  1890,  while  the  plaintiff  was  in  the  full 
ation  of  its  road  and  running  its  street  cars,  the  defe 
company  cut  the  wires  of  plaintiff  where  they  cross 
tracks  on  Genesee  and  Washington  streets.  For  th 
the  plaintiff  brought  this  suit  in  trespass,  and  recovc 
verdict  and  judgment  for  $933.03. 

The  defense  to  this  action  was,  in  substance,  tl 
operating  the  defendant  company's  road  it  was  neo< 
to  pass  under  these  wires  cars  from  12  feet  to  14  feet 
inches  in  height  from  the  tracks,  and  cars  loaded  witl 
ber  to  the  height  of  15  feet ;  that  it  was  necessary  tc 
brakemen  standing  upon  the  top  of  these  cars  to  sign 
engineer  and  for  other  purposes,  and  that,   under 
necessities,  the  wires  of  plaintiff  were  not  placed  at  f 
cient  height  from  the  ground  so  that  [defendant's  n 
could  be  operated  in  the  usual  manner,  with  safety 
employes;    that  February  11,  1890,  John  T.  Rich, 
State  Railroad  Commissioner,  issued  an  order  to  the  g 
managers  and  superintendents  of  Michigan    railroa< 
structing  them  not  to  permit  the  erection  or  maintem 
the  wires  of  electric  street  railways  at  a  less  distance 
their  tracks  than  is  allowed  for  bridges  and  other  ol 
tions  not  suitably  guarded,  and  that  this  distance 
not  be  less  than  24  feet  above  the  track.  April  12,  18 
A.  Vaughn,  division  superintendent  of  defendant,  i 
the  plaintiff,  by  letter,  that  its  wires  were  less  than 
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above  defendant's  tracks,  and  of  the  railroad  commis- 
fiioner's  order,  and  asked  plaintiflf  company  to  comply  with 
such  order.  April  15,  1890,  the  president  of  plaintiff  com- 
pany replied  to  this  letter  that  it  was  its  intention  to  have 
its  wires  22  feet  6  inches  above  the  track  at  steam  railway 
crosssings,  being  advised  that  such  height  was  sufficient, 
and  was  the  standard  for  highway  bridges.  This  letter 
Mr.  Ledyard,  president  of  the  defendant  company,  an- 
swered by  letter  of  May  3,  1890,  stating  that  such  company 
would  not  i)ermit  the  wires  of  plaintiff  to  be  strung  across 
its  tracks  at  the  height  of  22  feet  6  inches,  and  further 
wrote :  **  I  am  constrained  to  advise  you  that  if  by  May  15, 
1890,  the  wires  of  your  company,  where  they  may  cross  the 
right  of  way  of  this  company,  or  any  of  its  leased  lines,  are 
not  placed  at  the  height  of  24  feet,  this  company  will  pro- 
ceed to  remove  the  same  from  the  right  of  way. ' ' 

Nothing  further  being  done  by  the  plaintiff  company,  the 
defendant  cut  the  wires  of  plaintiff  at  these  two  street 
crossings  about  4  o'clock  P.  M.,  May  16,  1890. 

The  circuit  judge  instructed  the  jury  as  follows,  after 
stating  the  circumstances  of  the  case,  and  the  claims  of  the 
respective  jmrties  :  "  Oentlemen  of  the  jury :  It  appears 
from  the  testimony  in  this  case  that  the  wires  of  the  plaint- 
iff were  cut  at  four  o'clock  in  the  afternoon,  during  a  busy 
hour,  when  the  plaintiff's  road  was  in  full  operation,  whan 
all  the  dynamos  were  at  work,  when  the  cars  were  all  run- 
ning, in  broad  daylight,  andj  while  people  were  traveling  to 
and  fro.  It  appears  that  the  effect  of  the  cutting  was  to  stop 
all  the  cars  throughout  the  city  at  the  very  point  where 
they  were  at  the  time  the  cutting  occurred.  There  was  no 
farther  current,  no  further  motion,  no  further  power,  on 
any  of  the  cars.  This  interfered  with  public  travel  and 
business ;  it  interfered  with  the  general  public  ;  it  was  a 
stoppage  of  the  entire  business  of  the  road,  and  the  trans- 
portation of  i)assengers  at  that  time  ;  it  left  every  man 
upon  every  car  right  at  the  point  where  he  was  wlien 
the  wire  was  cut,  to  go  as  best  he  might  to  his  des. 
tination.    The  effect  of  the  cutting  at  that  time,  as  disclosed 
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by  the  testimony,  was  to  injure  the  machinery,  create  "^ 
is  known,  in  electrical  terms,  as  a  ^  short  circuit.'  It  i 
appears  from  the  testimony  in  the  case  that  in  cutting 
wire,  unless  some  person  stood  there  to  protect  peopl 
the  street,  there  might  possibly  be  danger  even  from 
wire  that  had  been  cut." 

The  charge  of  the  court  is :      *'  That  if  the  plaii 
neglected  or  refused  to  place  its  wires  at  a  certain  he 
over  the  defendant' s  track,  so  as  to  enable  it  to  carry  oi 
business  in  a  proper  way,  the  way  that  it  had  a  righ 
carry  it  on,  the  defendant  would  have  a  right  to  raise 
wires  to  the  proper  height,  or  remove  the  wires  from 
right  of  way ;  but  in  doing  this  the  defendant  was  requ 
to  choose  such  a  time  and  under  such  circumstance 
would  do  no  damage  to  the  property  of  the  plaintiff, 
damage  to  the  general  traffic  of  what  is  really  a  pi 
institution ;  and  the  defendant  was  bound  to  inquire 
ascertain  whether  attempting  to  remove  the  wires  at 
time  and  under  such  circumstances  would  have  any 
tendency.     The  railroad  company  was  bound  to  in 
themselves  of  that  fact  before  they  attempted  to  abate 
they  considered  a  nuisance  to  the  operation  of  their : 
I  therefore  charge  you,  as  a  matter  of  law,  that  the  en 
of  the  wires  at  the  time  they  were  cut,  and,  under  th 
cnmstances,  the  attempt  to  remove  them  at  the  time 
unauthorized,  and  was  a  trespass,  and  that  the  defem 
are  liable  for  all  the  damage  that  resulted  therefrom, 
testimony  shows  that  this  road  ran  its  last  car  at  11: 
night ;  that  the  first  car  started  at  5:30  in  the  morning ; 
there  was  a  period  of  time  within  the  24  hours  within  y 
this  wire  might  have  been  raised,  even  if  it  requirec 
ting  to  raise  it,  that  the  defendant  might  have  used  in  p 
ing  it  from  its  track,  when  the  business  of  the  general  ] 
would  not  be  interrupted.     Further  in  this  line,  in  th< 
of  the  court,  the  passage  of  these  street  cars  over  the 
is  subject  to  all  the  other  uses  of  the  street.     Whe 
street  car  track  is  not  in  use,  people  have  a  right  to 
over  it,  walk  over  it,  and  use  it.    The  stoppage  of 
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can  at  that  time  of  day  created  an  obstruction  in  every 
stieet  where  the  car  stopped.  It  was  there  an  obstruction 
to  the  general  public  travel.  We  cannot  hold  that  anyone 
has  a  right  to  take  the  law  into  his  own  hands  under  such 
circnmstances  as  it  appears  existed  at  four  o'clock  on  the 
day  of  the  16th  of  May." 

Fkult  is  found  with  the  language  of  this  instruction  that 
the  defendant  was  required  to  choose  such  a  time  and 
Bnder  such  circumstances  as  would  do  no  damage  to  the 
property  of  the  plaintiff,  nor  damage  to  the  general  traffic 
of  what  is  really  a  public  institution  ;  that  all  that  could 
be  required  of  the  defendant  was  that  it  should  do  no 
unnecessary  damage,  as  the  cutting  of  the  wires  alone 
would  be  some  damage.  Included  in  plaintiff's  bill  was 
141.20  for  material  and  labor  "  in  splicing  wire,"  which  was 
allowed  by  the  jury.  All  the  other  items  were  for  losses 
incurred  by  the  unnecessary  damage. 

We  are  satisfied  that  the  evidence  shows  that  there  was 
ample  time,  while  the  motive  power  of  the  plaintiff  was  at 
rest,  and  when  its  cars  were  not  running,  to  have  removed 
tiiese  wires.  The  removal  of  them  was  done  at  a  time  when 
it  involved  great  loss  to  plaintiff  and  great  danger  to  human 
life.  Under  the  circumstances,  the  defendant  company 
was  a  trespasser  a6  initio^  and  liable  for  all  damages.  It 
was  shown  that  no  bridge  on  the  defendant  company's  line 
was  higher  than  22  feet,  and  that  the  Railroad  Commis- 
sioner had  sanctioned  and  consented  to  the  wires  of  other 
street  railway  companies,  at  West  Bay  City  and  Lansing, 
being  maintained  at  a  height  of  22  feet  6  inches.  The 
defendant  company  refused  to  permit  the  plaintiff  to 
string  its  wires  at  this  height. 

The  Commissioner  of  Railroads  had  no  arbitrary  power 
to  fix  24  feet  as  the  height  at  which  such  wires  must  be 
maintained,  in  the  absence  of  any  showing  that  a  less 
beight  was  insufficient  to  prevent  any  danger  to  the 
employes  of  the  railroads.  The  refusal  of  the  defendant 
company  to  permit  plaintiff's  wires  to  be  raised  to  22  feet 
6  incbes — and  the  testimony  shows  they  could  have  been 
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BO  raised  without  cutting  the  wires  or  destroying  prop 
— and  its  choosing  of  the  time  to  cut  such  wires  when 
plaintiff  company  was  in  full  oi>eration  of  its  16  mile 
road  in  the  city  of  Saginaw,  was  such  a  violation  of 
plaintiff's  rights  as  cannot  be  excused,  and  justifies 
recovery  of  all  damages  suffered  by  the  plaintiff  on  acci 
thereof. 

It  is  also  claimed  that  the  public,  or  the  rights  o1 
public,  are  of  no  concern  in  this  suit.     This  may  be  i 
but  what  the  court  said  as  to  the  rights  of  the  public 
also  no  concern  here,  as  it  could  have  had  no  possible  € 
upon  the  jury.    The  court,   in  substance,  correctly 
them  that,  under  the  admitted  facts  in  the  case,  the  del 
ant  was  liable  for  all  the  damages  to  the  plaintiff  canse 
the  cutting  of  these  wires ;  and  what  he  said  aboul 
public  and  the  rights  of  travelers  was  but  surplusage,  ^ 
could  h.ave  done  no  harm  to  defendant.     The  jury  ga^ 
damages  on  account  of  the  public,  but  simply  allow< 
plaintiff  its  it^ms  of  damages  as  claimed. 

The  claim  is  made  that  the  court  was  in  error  ii 
instructions  to  the  jury  as  to  the  recovery  of  damage 
the  cost  of  a  new  armature  to  use  in  dynamo  No,  2. 
testimony  tended  to  show  that  this  armature  was  injun 
the  cutting  of  the  wires,  and  that  it  was  attempted  tc 
such  injury  by  repairs,  which  amounted  to  $78.80,  bul 
it  did  not  work  well  after  such  repairs,  and  finally  i 
armature  was  purchased,  at  a  cost  of  $375.     The  defei 
upon  the  trial  objected  to  any  recovery  on  account  of  dar 
to  tliis  armature,  claiming  there  was  no  testimony  tej 
to  show  tliat  it  was  injured  by  its  acts  of  cutting  the  i 
The  circuit  judge  charged  that  if  the  evidence  showed 
the  rei)airs  did  not  place  No.  2  dynamo  in  as  good  condit 
it  was  at  the  time  of  the  cutting,  and  it  became  necesss 
supply  it  with  an  altogether  new  armature,  plaintiff  i 
be  entitled  to  damages  for  the  cost  of  such  armatur 
would  not  be  entitled  to  charge  for  the  repairs  ;  and  t 
the  armature  by  the  repairs  was  made  as  good  as  i 
before  the  injury,  then  plaintiff  could  only  recover  foi 
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repaira.  It  is  now  contended  that  there  was  evidence  tend- 
ing to  show  that  this  new  armatare  was  more  expensive 
than  the  old  one,  and  of  more  value,  and  that  plaintiff  was 
cnly  entitled  as  damages  to  the  value  of  the  old  armature 
as  it  was  before  injury,  less  what  it  is  now  worth.  The  jury 
did  not  allow  the  repairs,  but  gave  the  plaintiff  damages 
for  the  full  cost  of  the  new  armature.  The  evidence  shows 
that  an  armature  lasts  10  or  15  years,  if  not  injured  by  some 
accident.  There  was  no  testimony  tending  to  show  that 
this  armature  taken  out  of  dynamo  No.  2  was  worth  any. 
thing  for  other  purposes  or  for  any  use  connected  with  the 
dynamo ;  nor  any  attempt  on  the  part  of  the  defendant  on 
the  trial  to  show  that  it  had  any  value  outside  of  its  use  in 
tile  dynamo,  and  there  was  testimony  tending  to  show  it 
could  not  be  used  there.  One  witness  testified  that  the  new 
armature  was  a  little  more  expensive  than  the  old  one,  but 
the  president  of  the  plaintiff  company  testified  that  it  was 
not.  The  defendant  upon  the  trial  was  content  with  the 
denial  that  armature  No.  2  was  injured  at  all  by  the  cutting 
of  the  wires,  and  made  no  attempt  to  ascertain  the  value  of 
the  old  armature,  or  how  much  more  costly,  if  any,  the  new 
armatare  was  than  the  old  one.  Under  these  circumstances, 
we  do  not  think  a  new  trial  should  be  granted  because  of 
this  claimed  excess  in  damages.  The  record  fails  to  show 
that  the  plaintiff  recovered  any  greater  sum  than  it  was 
entitled  to  on  account  of  this  injury  to  the  armature  in 
dynamo  No.  3. 

The  judgment  will  be  affirmed,  with  costs. 

The  other  justices  concurred. 


KoRL — In  Penncu  R.  R,  Co.  v.  Braddoek  Elee.  Ry,  Co.,  Pa.  Sup.  Ct. 
(153  Fa.  116),  held  that  the  right  of  street  railways  to  cross  steam  rail- 
roads  at  grmde,  under  act  of  May  14,  1889,  is  subject  to  power  of  court, 
ooafarred  by  act  of  June  19, 1871,  to  regulate  grade  crossings  and  prevent 
them  when  readily  practicable.  Injunction  made  permanent,  restraining 
electric  railway  from  crossing  steam  railway  at  grade ;  it  appearing  to  be 
dangerous  crossing,  that  it  would  interfere  with  plaintiff's  signal 
and  that  an  overhead  crossing  could  be  made  at  a  street  not  far 
away,  at  oompsratiyely  smaU  cost. 
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In  Pok  R  R.  Cfo.v.  Sutmrban  JRapid  TVoim.  Oo.^  Alles^ieny  Oo.  (] 
Com.  Pleas.,  No.  1,  April  87, 1892  (1  P^  Dist.  Rep.  (M),  the  ooort  aaBoi 
that  the  defendant,  an  electrio  street  railway,  had  under  the  law  a  ri 
tooroflB  plaintiff's  tracks,  and  decided  that  the  only  power  of  the  court 
to  require  the  defendant  to  adopt  such  regulations  as  to  the  structur 
its  road  and  the  general  management  of  the  cars  which  might  be  run « 
it  at  the  point  of  crossing,  as  might  seem  most  likely  to  afford  the  gi 
est  protection  to  the  public. 

There  is  an  obvious  clashing  of  interests  at  crossings  of  steam  raUr 
by  electrio  trolley  lines,  which,  unless  very  carefully  provided  againa 
legislation,  must  prove  fruitful  souroe  of  trouble  in  the  courts. 

The  three  foregoing  cases,  together  with  the  two  of  which  an  abstn 
given  at  the  beginning  of  this  note,  relate  to  that  subject. 


Consolidated  Electric  Light  Co.  v.  People's  Ei 

TRic  Lioht  &  Oas  Co. 

Aiabama  Supreme  Court,  Jan,  24*  IS9S, 

(94  Ala.  872.) 

Elbctbio  uoht  oompanibs.— Municipal  oontbol.  —  Imtertkbxh 

Injunction. 

The  authorisation  and  supervision  of  electrical  appliances  in  atreei 
matters  for  municipal  regulation. 

A  company  which,  with  municipal  authority,  first  occupies  a  reaso 
sufficient  space  for  its  electrical  appliances,  thereby  acquires  the 
not  to  be  molested  in  its  possession. 

A  complaint  in  an  action  by  one  electric  light  company  for  an  injui 
restraining  another  company  from  erecting  .its  poles  and  stringi: 
wires  along  the  same  streets  and  among  those  of  the  complainant 
tained  the  allegations  that  such  proposed  construction  would  oauj 
complainant  irreparable  injury,  would  continually  interfere  wi 
business*  would  bum  out  its  electrical  apparatus,  and  would  g 
endanger  the  lives  of  its  servants. 

Held,  that  an  answer  which  merely  denied  that  such  results  would 
**  with  a  reasonably  prudent  management  of  complainant's  syet 
wires "  was  not  sufficient  to  authorixe  the  dissolution  of  a  tern] 
injunction. 

Cases  of  this  series  cited  in  opinion :  Nebrcuka  Teleph,  Cb.  v.  Yorit  ( 
Eiee,  Lt.  Co.,  vol.  8,  p.  S(>4 ;  Grand  Rapids  Elee.  LL  Co.  ▼.  i 
Hapide  Edieon,  &c.  Co.,  vol.  2,  p.  152. 
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Appeal  by  the  complainant  from  a  decree  of  the  Chan- 
cery Court,  Jefferson  connty,  dissolving  a  temporary 
iijimction  restraining  the  defendant  from  placing  its  wires 
among  thoee  of  the  complainant. 


B.  H.  Pearson  and  Jos.  H.  Little^  for  appellant. 
W.  D.  Bulger^  contra. 

Stons,  C.  J. :  This  case  brings  before  us  a  subject  which, 
in  some  of  its  bearings,  is  comparatively  new  in  juris- 
prudence. It  is  the  utilization  of  electricity,  alike  as  a 
mechanical  force,  and  as  an  illuminator.  This  use  being 
relatively  new,  and  probably  not  perfected  in  its  adapta- 
tions, it  behooves  us  to  take  our  steps  cautiously — very 
cautiously — lest  our  ralings  may  sanction  or  encourage 
conduct  which  would  lead  to  great  destruction  of  property, 
if  not  of  life  itself.  And  while  we  confess  ourselves  ignor- 
ant of  the  scientific  principles  on  which  this  new  discovery 
and  nse  are  based,  it  is  common  knowledge,  in  which  we 
must  be  supposed  to  share,  that  very  great  skill  and  circum- 
spection must  be  employed  in  directing  and  controlling  its 
application.  The  world  has  learned  that  the  electric  cur- 
rent, when  heavily  charged,  is  so  instantaneously  destruc- 
tive of  life,  'that  it  has,  in  some  places,  displaced  the 
guillotine  and  the  halter  in  the  execution  of  criminals. 
All  men  know  that,  when  it  is  sufficiently  intensified  to 
serve  the. purpose  of  illumination,  or  the  propulsion  of 
machinery,  to  come  in  touch  with  its  charged  apparatus  is 
inevitable  destruction. 

The  authorization  and  supervision  of  the  apparatus 
necessary  to  each  of  the  enterprises  brought  to  view  in  the 
lecord  before  us,  are  certainly  matters  which  pertain  to 
the  miinicii)al  government  of  the  city  of  Birmingham.  The 
privilege  or  franchise  of  each  company  to  construct  its 
plant  and  works  within  the  city  must  have  been  first 
obtained ;  fornopmdent  company  or  corporation  would  enter 
upon  80  exi>en8ive  an  enterprise,  without  such  authority. 
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And  the  authority  of  the  city  government  in  the  pren 
would  not  terminat'e  with  the  grant  of  the  franchise, 
doubtless  could,  and  would,  assert  its  powers  to  pre 
any  and  all  abuse  of  the  privilege.  Vested  rights,  prop 
so  called,  are  respected  in  judicial  administration ;  bn 
one,  under  ordinary  circumstances,  can  assert  and  n 
tain  a  vested  right  to  the  exclusive  enjoyment  of  a  pi 
street.  Monopolies  are  not  favorites  of  the  law,  and 
street  have  sufficient  width  and  capacity  to  admit  of  i 
than  one  public  enterprise,  without  unduly  obstmctii 
as  a  public  highway,  an  exclusive  right  should  no 
granted  to  one  company;  and  if  granted,  except  u 
peculiar  circumstances,  it  may,  and  should  be,  revokes 

In  the  case  before  us,  it  is  averred,  and  not  denied, 
the  Consolidated  Electric  Light  Company  —  complai 
below,  and  appellant  here  —  first  established  its  plants 
first  occupied  certain  streets  with  its  poles  and  wires. 
attempt  of  the  defendant  company  to  establish  its  se 
along  the  same  streets  gave  rise  to  this  suit.  It  is  cerb 
true,  that  the  company  which,  with  authority,  first  < 
pies  a  reasonably  sufficient  space  for  its  works,  alo 
street  border,  thereby  acquires  the  right  not  to  be  moh 
in  its  possession.  It  can  not,  however,  claim  more  a 
than  is  reasonably  sufficient  for  the  safe  and  succe 
operation  of  its  works.  Nebvdska  TeL  Co.  v.  York 
&  Elec.  Light  Co.,  43  N.  W.  Rep.  126  (48  Amer.  & 
R.  R.  Cases,  234) ;  Grand  Bapids  E.  L.  Jb  B.d 
Grand  Bnpids  E.E.L.&F.G.  Co.,  33  Fed.  Rep.  ft 

It  is  averred  in  the  bill  that  the  defendant  company 
now  erecting  poles  along  the  streets  and  alleys  nam( 
paragraph  4th  [those  in  which  complainant  was  main 
ing  poles  and  wires],  which  extend  into  the  space  occi 
by  orator's  wires  and  conductors,  and  between  said  wirei 
conductors,  and  that  it  is  now  preparing  to  place,  and 
immediately  place,  its  wires  and  conductors,  n 
restrained  therefrom  by  your  honor,  which  are  to  be 
in  a  business  similar  to  your  orator's,  and  to  be  chs 
with  electrical  currents  the  same  as  orator's,  on  the  t 
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fiaid  poles  in  and  among  orator's  wires,  and  within  orator's 
right  of  way,  as  hereinbefore  described,  in  sach  manner  as 
will  contanoally  interfere  with  orator's  business,  and  cause 
(»rator  irreparable  injury,  and  bum  out  orator's  electrical 
apparatus,  and  so  deteriorate  orator's  light  and  power 
senrice,  and  so  prevent  orator  from  supplying  its  customers 
and  lighting  the  streets  of  said  city,  as  to  become  a  public 
nuisance,  and  will  destroy  orator's  business ;  and  that  it 
will,  if  permitted  by  your  honor,  greatly  endanger  the 
liTes  of  orator's  servants,  and  cause  such  constant  and 
irreparable  injury  to  your  orator  that  it  ought  not  to  be 
permitted." 

The  answer  of  the  defendant  does  not  deny  the  acts  and 
intentions  done  and  entertained  by  it,  as  charged  in  the 
foregoing  extract,  but  denies  the  danger  that  would  ensue, 
''with  a  reasonably  prudent  management  of  complainant's 
system  of  wires."  Its  exact  language  is  :  ''  Respondents 
deny  that  the  character  of  electrical  currents?  is  such,  that 
another  wire  or  system  of  wires,  placed  in  closer  proximity 
would  give  more  frequent  contact  with  orator's  wire,  and 
irreparably  injure  them  by  deteriorating  orator's  light  and 
power  service,  or  that  it  would  destroy  complainant's  busi- 
ness, but  aver  that,  with  a  reasonably  prudent  manage- 
ment of  complainant's  system  of  wires  in  said  city,  another 
system  of  wires  might  be  operated  along  all  of  the  said 
alleys,  streets  and  avenues  in  said  city,  with  the  greatest 
security  to  both  complainant  and  respondent.  *  *  * 
Further  answering  said  section,  respondents  say  that,  by 
the  erection  of  respondent's  system,  and  the  observance 
of  care  on  the  part  of  complainants  in  the  tightening  of 
tiieir  wires,  and  the  management  of  their  business  with  a 
view  of  serving  their  business,  rather  than  obstructing 
respondent's  business,  the  danger  to  its  employes  (would) 
be  greatly  reduced,  rather  than  increased,  by  respondent' s 
system  they  are  now  proposing  to  erect,  and  there  would  be 
no  difficulty  for  the  servants  of  complainant  to  observe  the 
wires,  and  to  avoid  contact  therewith." 

We  think  applied    electricity  has   been  long  enough 
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employed,  and  its  uses  and  dangers  sufficiently  ascertaii 
to  authorize  the  statement  of  certain  propositions  as  fall 
within  the  purview  of  common  knowledge.  Among  th 
may  we  not  state  the  following :  (1.)  Contact  with  eLec 
cal  conductors,  sufficiently  charged  to  subserve  the  purp< 
of  city  illumination,  destroys  animal  life.  (2.)  To  prop< 
regulate  the  apparatus  for  distributing  electric  lij 
requires  that  the  employes  or  servants  shall  ascend  thep 
and  go  among  the  wires.  (3. )  Two  sets  of  wires  occupy 
the  same  space,  and  charged  from  different  dynamos  loot 
apart,  and  controlled  by  separate  and  independent  engine 
could  not  fail  to  be  dangerous  in  many  ways. 

We  cite  the  following  authorities,  which  shed  light 
the  questions  we  have  been  discussing :  Thompson^  sLa^ 
Electricity,  §§  43,  92,  93 ;  Teachovi  v.  De8  Moines  Br 
Oauge  St.  H.  Co.,  33  Amer.  &  Eng.  R.  R.  Cas.  108;  19 
Oas  Light  Co.  v.  Harly  4  So.  Rep.  215 ;  Nebraska  Tel. 
V.  York  Gas  &  B.  L.  Co.,  43  N.  W.  Rep.  126. 

We  do  not  think  the  specific  allegations  in  the  compl 
ant's  bill,  setting  forth  interference,  actual  and  threatei 
with  its  previously  established  rights,  have  been  sufficiei 
answered  and  negatived  by  the  defendants.  Giving  to 
answer  a  fair  interpretation,  and  not  taking  its  affirma 
allegations  into  account,  we  think  very  great  danger 
loss  would  likely  ensue  to  complainant's  employes  anc 
property  if  defendant  be  allowed  to  proceed  with  its  ^ 
as  projected.  We  therefore  hold  that  the  chancellor  ei 
in  dissolving  the  injunction  on  the  denials  in  the  answe 

We  do  not  feel  authorized  to  presume  the  city  die 
would  grant  to  one  company  the  right  to  occupy  all 
available  space  of  its  streets,  unless  such  monopoly  is  sht 
to  have  been  a  necessary  condition  of  obtaining  l^e  ser^ 
We  will  not  discuss  this  question  in  detail  at  this  ti 
Monopolies,  as  we  have  said,  are  not  favored,  and  are  m 
sanctioned  unless  a  necessity  for  their  tolerance  is  she 
or  unless  that  necessity  springs  out  of  the  very  circumstai 
of  the  case,  or  the  transaction. 

Many  affirmative  averments  are  set  up  in  the  ans^ 
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which,  if  true,  call  loudly  for  redress.  It  is  charged  that 
oomplaiiiaiit  is  claiming  and  ocenpying  much  more  space 
than  is  necessary  for  the  amount  of  service  it  renders.  This 
is  accomplislied,  it  is  charged,  in  various  ways  ;  by  some- 
times occupying  both  sides  of  streets  ;  by  crossing  streets 
from  side  to  side,  by  maintaining  dead  wires,  etc.  All  this 
is  done,  it  is  charged,  to  maintain  its  monopoly  and  to  keep 
down  comi)etition.  If  these  charges  are  true,  they  show 
great  public  wrongs,  which  call  loudly  for  municipal  inter- 
ference and  correction.  They  would  not  authorize  a  rival 
company  to  attempt  their  redress,  by  measures  which 
would  probably  lead  to  a  destruction  of  property,  and  of 
life  itself.  The  conservation  of  public  security  is  of  infin- 
itely more  importance  than  the  success  of  either  of  the  con- 
tending enterprises. 

As  we  have  said,  we  think  the  denials  in  the  answer  are 
not  safficient  to  authorize  the  dissolution  of  the  injunction. 

The  decretal  order  of  the  chancellor  is  reversed,  and  the 
injunction  reinstated. 

Beversed  and  remanded. 


Note.— See  note  to  State,  e»  reL  WitamHn  Teleph.  Co.  t.  Janestnlle  St 
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Rutlakjj   Elsotbio   Light   Compact  v.  Masbls  Ci 

Eleotrio  Light  Company. 

Vermont  Supreme  Courts  189S, 
(W  Vt.  877.) 

USK  OF  8TBBBTB.— INTBRTBRBNCI.—  UfJUlfCnOir. 

A  municipal  oorporation,  having  oontraoted  with  an  dectric  light  o 
pany  for  lighting  its  •treets,  and  the  companj  in  reliance  thereon  hav 

:   expended  money  and  erected  its  poles  and  strung  its  wires  with  tkm  < 
sent  and   under  the  direction  of  the  municipal  authoritisa,  eaa 

:   InfHnge  the  rights  which  the  company  have  thus  aoqaired«  or  pec 
another  company  to  infringe  them. 

Although  said  company  first  in  occupation  does  not  obtain  an  evohii 
right  to  maintain  its  line  in  a  street,  yet  the  rights  of  a  subseqi 
licensee  are  subordinate  and  must  be  ezeroised  in  such  a  '"^"**^t  as 
to  interfere  with  the  rights  of  the  other  company. 

Accordingly,  held,  that  the  earlier  company,  complainant,  was  entitlei 
an  injunction  perpetually  restraining  the  later  one,  defendant,  IhMi 
maintaining  its  appliances  as  to  interfere  by  induction  with  the  lis 
the  complainant,  to  endanger  the  livee  of  its  employes,  and  other 
to  interfere  with  the  proper  and  safe  operation  of  the  ccnnplaini 
system. 

Cane  of  this  series  cited  in  opinion :  Siaie^  Hudeon  TelepK  Cb.,  iVo 
Jereey  CUy,  vol.  2,  p.  138. 

Bill  in  chancery,   Rntland  connty.    H^ard  ux)on 
pleadings  and  a  master's  rep(»rt.     Taft,   Chancellor, 
missed  the  bill  pro  forma.    The  orator  appeals.    Ft 
stated  in  opinion. 

George  E,  Lawrence  and  C.  H.  Joyce^  for  the  orator. 
J,  C.  Baker,  for  the  defendant. 

Tyler,  J.  :    The  orator  and  defendant  are  rival  corp 
tions  organized  under  the  general  laws  of  the  State  for 
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purpose  of  carrying  on,  re8i)€ctively,  the  business  of  electric 
%htiiig  in  the  village  of  Rutland . 

In  May,  1886,  the  orator  entered  into  a  written  contract 
with  the  trustees  of  the  village  for  lighting  the  village 
streets,  and  acting  upon  and  in  compliance  with  that  con- 
tract, it  established  a  plant,  erected  poles,  strung  vdres  and 
eommenced  doing  business.  It  was  stipulated  that  where 
wires  crossed  streets  they  should  not  be  within  thirty  feet 
fA  the  ground  and  that  line  wires  should  be  at  least  twenty 
feet  above  the  ground.  The  poles  were  erected  at  points 
indicated  by  the  trustees. 

8(Hne  three  years  later  the  defendant,  by  permission  of 
tlie  trustees,  erected  poles,  strung  wires  and  commenced 
tiie  bosmess  of  electric  lighting  in  competition  with  the 
orat<Mr.  Its  poles  were  also  placed  under  direction  of  the 
trustees.  In  some  of  the  principal  streets  the  poles  were 
set  on  the  same  side  as  the  orator's  poles  and  quite  near  to 
them.  The  orator  employs  a  system  for  lighting  buildings 
with  mcandescent  lamps  with  a  current  of  electricity  used 
on  its  wires  of  only  one  hundred  and  ten  volts,  which  is  so 
low  a  eurrent  that  the  wires  when  charged  can  be  handled 
with  safety.  The  defendant  uses  for  its  incandescent  lamps 
u  alternating  current  of  one  thousand  volts  on  its  wires  in 
the  streets.  By  means  of  what  are  called  converters  a  cur- 
rent of  fifty  volts  is  taken  into  buildings. 

When  the  defendant's  wires  were  first  strung  upon  the 
poles  they  did  not  touch  the  wires  and  poles  of  the  orator, 
Imt  from  the  effect  of  storms,  from  stretching  or  some  other 
cause,  they  sometimes  come  in  contact  with  the  orator's 
poles  and  wires  and  injure  them.  The  vdres  should  not  be 
nearer  each  other  than  twelve  inches,  and  the  cross  pieces 
npcMi  which  they  are  strung  should  be  at  least  two  feet 
apart,  so  that  when  the  wires  are  loaded  with  snow  and  ice, 
or  when  swayed  by  the  wind,  they  will  not  come  in  contact. 
When  a  wire  carrying  a  heavy  current  comes  in  contact 
with  one  carrying  a  lighter  current,  the  heavy  current  is 

VOL.   IV— 17. 
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liable  to  be  inducted  into  the  other  wire,  which  endangm 
the  orator' s  wires,  lamps  and  plant,  and  is  liable  to  set  fit 
to  buildings,  for  which  the  orator  would  be  answerable  i 
damages. 

The  defendant's  poles  are  not  as  high  as  those  of  tl 
orator ;  the  cross  pieces  to  which  its  wires  are  attached  ai 
nearer  the  ground  than  those  of  the  orator,  so  that  i 
places  the  defendant's  wires  are  under  the  orator's,  whic 
renders  it  difficult  and  dangerous  for  the  orator's  employe 
to  reach  their  wires  for  repairs  and  other  purposes.  £ 
accident  has  thus  far  happened.  The  defendant's  wir 
are  not  usually  charged  with  electricity  in  the  day  time,  b 
the  two  plants  are  entirely  independent  of  each  other  ai 
the  orator's  employes  have  no  means  of  knowing  when  t 
defendant's  wires  are  charged. 

Where  the  wires  of  the  parties  cross  Centre  street,  t 
orator's  is  only  twenty-one  feet  above  the  ground;  t 
defendant's  is  strung  above  it,  and  having  sagged,  ret 
upon  it.  At  other  places  where  the  respective  wires  ent 
buildings  they  interfere  with  each  other.  These  are  t 
material  facts  found  by  the  master.  It  is  conceded  that  t 
village  trustees  had  authority  to  make  the  contract  wi 
the  oratotr 

The  defenrfant  virtually  concedes  that  the  orator's  a 
tract  with  the  trustees  is  the  measure  of  its  rights.  1 
village,  by  its  trustees,  invested  the  orator  with  certi 
rights,  and  after  the  orator,  relying  upon  the  contract,  li 
expended  money  ^in  establishing  its  plant  and  applianc 
the  village  could  not  by  an  ordinance  have  infringed  th< 
rights,  and  clearly  it  could  not  confer  npon  the  defendi 
authority  to  infringe  them. 

On  the  other  hand,  it  is  not  claimed  thac  tue  orator  < 
tained  a  privilege  of  the  streets  to  the  exclusion  of  the  < 
fendant,  but  that  the  defendant's  rights  were  subordinate 
the  orator' s  and  must  be  exercised  in  snoh  a  manner  as  not 
interfere  with  them.     If  authorities  were  required  to  si 
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IriA  m>  phdm  a  proposition,  those  cited  upon  the  orator's 
Irief  are  pertinent. 

In  Budson  Tel.  Co.  t.  Jersey  City,  49  N.  J.  L. 
908,  it  was  held  that  where  the  city,  by  an  ordinance,  under 
fbitntorf  authority,  had  designated  certain  public  streets 
in  which  the  company  might  place  its  telegraph  poles,  and 
the  company  had  expended  money  in  placing  its  poles 
upon  such  streets,  the  city  could  not,  by  subsequent  ordin- 
ances, revoke  such  designation  ;  that  the  company  had  an 
ineyocable  vested  right  to  use  the  streets  for  the  designated 

purposes. 

Thompson's  Law  of  Electricity  lays  down  the  general 
mle  that  when  a  municipal  corporation,  under  a  statutory 
provision,  has,  by  ordinance  or  other  lawful  mode,  author- 
ized a  telephone  company  to  erect  its  posts  or  poles  in  cer- 
tain designated  streets,  and  the  company  proceeds  so  to 
erect  them,  and  to  expend  money  on  the  faith  of  the  license 
80  granted,  it  thereby  acquires  a  vested  right  to  the  use  of 
the  designated  streets  so  long  as  it  conforms  to  the  condi- 
tions of  the  license;  and  the  license  cannot  thereafter  be 
revoked  by  the  municipality.  So  an  ordinance  authorizing 
a  telephone  company  to  maintain  lines  on  its  streets,  with- 
out limitation  as  to  time,  for  a  stipulated  consideration, 
when  accepted  and  acted  upon  by  the  grantee,  by  a  compli- 
ance with  its  conditions,  becomes  a  contract  which  the  city 
cannot  abolish  or  alter  without  consent  of  the  grantees. 

It  appears  that  the  orator  has  suffered  some  damage  in 
ounsequeooe  of  its  wires  coming  in  contact  with  the  def  end- 
ant' s;  that  it  is  constantly  exposed  to  danger  from  such 
oontiu^t,  and  that  its  men  cannot  conveniently,  and  without 
danger,  reach  its  wires  for  the  purpose  of  making  repairs, 
and  of  connecting  lines  therewith  to  buildings.  We  there- 
fore tbink  that  the  orator  is  entitled  to  relief  according  to 
the  prayer  of  the  bill. 

TJU  pro  forma  decree  dismissinff  the  hill  is  reversed^ 
and  the  eanse  reTnanded;  an  a^ccountinq  is  ordered  for  the 
damages  already  evffefied  by  Uu  orator^  and  the  orator 
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may  have  a  perpettial  injunction  restraining  the  drfem 
ant  from  maintaining  its  wires  so  as  to  interfere  uii 
those  of  the  orator. 

NoTB.— See  note  to  State,  ex  reL  Wiaeonein  TeUph.  Oo.  t.  JanenHUB  I 
By.  Oo.^poek 


Central  Pennsylvania  Telephone  &  Supply  Compai 

v.    WiLKESRARKB  AND  WeST  SiDB    RAILWAY    COMPAN 
Luxeme  Cownty  {Pa,)  Oommtm  Fleae,  Feb.  S,  1S9M» 
(11  Pa.  Ck>.  a.  R.  417.) 
Telephone  and  electbio  railway.— lNTBRFEBEZ#CB.~lNJUNonov. 

**  Telegraph  **  in  a  statute  includes  "  telephone." 

Questions  of  the  rights  of  each  party  to  use  the  streets  in  question,  left 
be  decided  upon  final  hearing. 

As  to  danger  of  actual  contact  of  wires : 

A  street  railway  company  is  liable  for  injuries  caused  by  negligent  c 
struction  of  its  road ;  and  bound  to  place  guard  wires  or  other  knc 
safeguards  against  injuries  to  others. 

Telephone  company  bound  to  place  its  wires  at  such  height  that  they  ^ 
not  interfere  with  trolley  wire  (which  has  to  be  at  least  20  feet  6  inc 
high  and  below  all  other  wires),  and  so  they  will  not  be  swayed  by 
wind  and  thus  brought  into  contact.    This  is  so  both  on  common 
principles  and  by  a  statute  requiring  telephone  companies  to  so  use 
streets  as  not  to  incommode  the  public  use  for  purposes  of  travel,  wl 
includes  travel  by  electric  railway. 

If  the  telephone  company  can  obviate  the  difficulty  by  using  higher  p 
or  by  insulation,  and  the  electric  railway  company  cannot  obviat 
by  use  of  reasonable  care,  the  duty  to  change  the  oonstruction  of  its 
rests  uix>n  the  telephone  eompany. 

If  the  dangers  are  due  to  original  negligent  construction  of  its  line, 
telephone  company  is  not  entitled  to  be  indemnified  for  the  cost  of 
necessary  changes.  If  it  was  constructed  with  due  care,  with  refen 
to  the  then  existing  uses  of  the  highway,  it  is  entitled  to  indemnity, 
measure  of  the  damages  being  the  cost  of  the  changes. 

As  to  danger  from  induction  and  conduction  : 

Plaintiff  claimed  that  it  was  impoaMible  for  it  by  any  device  to  aToid  i 
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danger ;  and  further,  that  it  was  impossible  to  operate  both  telephone 
and  electric  railway  in  the  streets  in  question ;  and  it  claimed  the 
saperior  right  by  reason  of  its  prior  occupancy.  The  court  stated  that 
this  amounted  to  a  claim  of  right  to  exclude  the  electric  railway  from 
said  streets,  a  position  which  it  could  not  probably  sustain,  though  that 
question  need  not  be  here  decided. 

Continuance  of  preliminary  injunction  based  upon  these  dangers  denied, 
bat  granted  as  to  dangers  from  actual  contact,  with  leave  to  defendant 
to  move  to  dissolve  the  injunction,  upon  proof  that  it  had  adopted  proper 
safe  guards,  and  upon  giving  security  for  the  indenmity  of  plaintiff. 

Gases  of  this  series  cited  in  opinion :  Wisconsin  Teleph,  Co.  v.  Oshko^h, 
voL  1,  p.  687 ;  Roberts  v.  Wisconsin  Teleph.  Co  ,  vol.  3,  p.  471 ;  Cumber- 
iMd  Te/eph.  &  Tel,  Co.  v.  United  Elec.  Ry.  Co  ,  vol.  8.  p.  408 ;  Chesa- 
peake A  Pot.  Teleph.  Co.  v.  MacJeenzie,  vol.  8.  p.  196 ;  Franklin  v.  N.  W. 
Teleph,  Co.^  vol.  2,  p.  439  ;  Attomey-Oeneral  v.  Edison  Teleph,  Co.,  vol. 
2,  p.  440,  note ;  Loekhart  v.  Craig  St.  Ry.  Co.,  vol.  3,  p.  314;  Commonr 
walth  V.  Westchester,  vol.  3,  p.  326 ;  Taggart  v.  Newport  St.  Ry.  Oo.^ 
Tol.  3,  p.  306 ;  Balsey  v.  Rapid  Transit  St.  Ry.  Co.,  vol.  3,  p.  283 ;  Mt^ 
Adams,  dtc  Ry.  Co.  v.  Winslow,  vol.  2,  p.  262 ;  Pelton  v.  East  Cleveland 
Ry.  Co.,  vol.  2,  p.  215 ;  Cincinnati  Inclined  Ry.  Co.  v.  City  &  Sub.  Tel. 
AMsn.,  voL  8,  p.  443  ;  Hudson  River  Teleph.  Co,  v.  Watervliet,  dte.  Co.^ 
post. ;  D.  L.  A  W.  R.  R.  Co.  v.  Wilkesbarre,  dbe.  Co.,  poet. 

Motion  to  continue  preliminary  injunction. 

Dickson^  Oondor  and  Munson^  for  plaintiff. 

FvUer  &  Bedford^  contra. 

Rice,  P.  J. — ^The  questions  to  be  decided  on  this  motion 
may  be  considered  under  the  following  general  heads : 

I.  The  authority  of  the  plaintiff  to  maintain  and  operate 
a  telephone  line  on  the  highways  described  in  the  bill. 

II.  The  authority  of  the  defendant  to  construct,  maintain 
and  operate  an  electric  railway  on  the  single  trolley  plan 
in  the  same  highways. 

III.  The  injury  and  damage  to  the  plaintiff  resulting 
from  actual  contact  of  the  defendant' s  wires  and  poles  with 
the  wires  and  poles  of  the  plaintiff,  likely  to  be  caused  by 
the  operation  of  the  defendant's  railway  as  now  constructed. 

IV.  The  injury  and  damage  to  the  plaintiff,  resulting 
from  induction  and  conduction,  even  though  actual  contact 
is  sufficiently  guarded  against,   which  would  be  caused  by 
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operating  the  defendant's  railway  in  the  manner  proi)08ed 

I.  The  authority  of  the  plaintiff  to  maintain  and  operate 
a  telephone  line  on  the  highways  described  in  the  bilL 

The  plaintiff  was  incorporated  in  Sept.,  1880,  under  §  S 
(Telegraphs)  of  the  act  of  1874,  as  amended  by  the  act  o 
May  1,  1876,  P.  L.  90. 

It  is  argued  that  it  is  not  a  telegraph  company  within  th 
meaning  of  these  acts.    A  telephone  is  now  regarded  as 
new  species  of  telegraph  (Thompson  on  Electricity,  §  101) 
hence  it  has  been  held  that  a  statute  applicable  to  tb 
incorporation  of  telegraph  companies  may  be  deemed  1 
apply  to  telephone  companies,  although  the  latter  are  n< 
named.    Wis.  Tel.  Co.  r.  Oshkosh,  62  Wis.  32  ;  Bober^ 
T.  Wis.  Tel.  Co.,  46  N.  W.  800.     Under  a  statutory  x)Ow< 
to  construct  and  operate  telegraphs,  a  company  may  esta' 
lish  a  telephone  service.    Cuinberland  TeZ.  Co.  t.  Uniii 
ElectHc  liailway  Co.,  42  Fed.  Rep.  273  ;  Chesapeak 
etc.,  Tel.  Co.  v.  B.  &  O.  Teleg.  Co.,  66  Md.  399.     A  pr 
vision  of  the  Code  of  Iowa,  authorizing  suits  to  be  broug 
against  telegraph  companies  in  any  county  through  whi 
their  lines  pass,  was  held  to  apply  to  telephone  companie 
Franklin  v.  K.  W.  Tel.  Co.,  69  Iowa,  97.     In  an  Engli 
cnse  it  was  held  that  a  telephone  line,  operated  under  t 
Edison  telephone  patents,  was  a  telegraph  line,  and  tt 
the  communications  sent  over  it  were  telegrams  within  t 
meaning  of  the  act  of  1869,  conferring  exclusive  telegra; 
privileges  upon   the    postmaster-general.     AWy-Genl 
Ed.   Tel.   Co.,   L.    R.,    6    Q.   B.    Div.  /244.      In  a  vf 
thoroughly  considered  case.  Judge  Simontojt  held  that 
telephone  company  incorporated  under  the  act  of  1874,  a 
its  supplement  of  1876,  is  a  tel^-graph  company  within  1 
meaning  of  the  Revenue  Act  of  1879,  and  is  liable  to  1 
tax  there   provided  for  telegraph  companies.     Cbm. 
Penna.  Tel.  Co.,  42  Leg.  Int.  180.     To  the  same  effect 
the  last  case  is  Tel.  Co.  v.  Board  of  Equalization^  67  lo^ 
250.     We  have  no  doubt,  therefore,  that  the  acts  refen 
to  authorize  the  incorporation  of  the  plaintiff  company. 

But  the  act  of  1876  provides  that  before  the  exerdse 
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any  of  the  powers  conferred  thereby,  permission  to  erect 
poles  and  run  wires  in  or  over  any  of  the  streets  shall  be 
obtained  from  the  municipal  authorities.  It  is  alleged 
that  such  i)ennission  has  not  been  granted  to  the  plaintiff 
bj  the  city  of  Wilkesbarre  and  the  borough  of  Kingston. 
Titts  allegation  was  denied  during  the  course  of  the  oral 
ailment,  and  therefore  we  do  not  feel  at  liberty  at  this 
time  to  declare  that  the  plaintiff  company  has  not  the 
authority  to  occupy  the  highways  in  said  municipalities. 
Bat,  if  the  fact  be  as  alleged  by  the  defendant,  we  do  not 
see  how  the  plaintiff  can  claim  any  superior  rights  in  the 
streets  of  those  municipalities  by  reason  of  their  prior 
occupation.  Of  course  we  do  not  mean  by  this  to  imply 
that  the  defendant  company  would  have  a  right  to  wan- 
tonly or  negligently  destroy  or  interfere  with  the  property 
of  the  plaintiff,  but  if,  as  the  plaintiff  claims,  it  is  impos- 
sible for  both  companies  to  operate  on  the  same  street,  that 
company  must  give  way  which  is  using  the  street  without 
anthority  of  law. 

II.  The  authority  of  the  defendant  to  construct  and  oper- 
ate an  electric  railway,  on  the  single  trolley  plan,  on  the 
liighways  in  question. 

The  defendant  was  incorporated  under  the  act  of  May 
Sa,  1878,  P.  L.  111.  In  its  original  application  the  route 
ef  its  railway  was  designated  as  being  about  six  miles  in 
length,  and  extending  from  and  in  the  city  of  Wilkes- 
barre, across  the  Susquehanna  river,  through  the  township 
of  Kingston,  and  through  the  borough  of  £Lingston,  to  and 
into  the  boroughs  of  Forty  Fort,  Luzerne  and  Edwards- 
ville.  It  obtained  the  benefits  of  the  provisions  of  the  act 
of  May  14,  18-^9,  P.  L.  211,  by  acceptance  thereof  in  the 
method  prescribed  in  the  20th  section  of  the  act,  and  has 
oonstmcted  an  extension  from  Forty  Fort  to  the  borough 
of  Wyoming  under  the  authority  conferred  by  section  4  of 
the  act  of  1889.  It  is  alleged,  and  not  denied,  that  it  has 
obtained  the  consent  of  the  authorities  of  the  several  muni- 
fipalities  through  which  the  railway  passes.  The  bill  con- 
tains the  general  allegation  that  the  defendant  has  no 
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authority  of  law  to  construct,  maintain  and  operate  an  elc 
trie  railway  upon  the  roads  and  avenues  described  in  t 
bill.    On  the  argument  the  counsel  explained  this  avi 
ment  to  mean  that  the  defendant's  railway  does  ^^not  ta 
a  continuous  route  from  the  beginning  to  the  end,  forn  i 
a  complete  circuit  with  its  own  track,"  as  required  by  :  i 
tion  16  of  the  act  of  1889.     We  are  of  opinion  that  this  s< 
tion  of  the  act  was  not    intended   to   require  that  t 
route  of  a  railway  between    two   points  shall  be  a  c 
cuitous   one,    but   only  that   it   shall   be   a   continue 
one ;   in  other  words,  that  the  cars   may  go  and  retc 
between  the  two  termini  orer  the  same  street  and  tnu 
What   the    section    intended    to   prevent  was  the  inc 
I>oration    of    a    company    for  the    construction   of    n 
ways  branching  off  to  different  i)oints,  like  si>oke8  oi 
wheel,  without  connecting  these  different  termini     Each 
said  railways  may  have  a  continuous  route  from  the  b^ 
ning  to  the  end,  but  they  are,  in  fact,  separate  and  disti: 
railways  over  several  distinct  and  unconnected  routes.    ^ 
at  present  constructed,  it  would  seem  that  the  defendai 
railway    is    subject    to    this    objection.      After   reach: 
Wyoming  avenue,  in  the  borough  of  Kingston,  it  brand 
off  in  one  direction  to  the  borough  of  Luzerne,  and  thej 
by  an  extension  to  the  borough  of  Wyoming,   and 
another  direction  to  the  borough  of  Edwardsville.     Th 
termini  are  not  at  present  connected.     In  answer  to  t 
objection,  it  was  stated  on  the  argument  that  the  defei 
ant's  railway  is  not  completed,  and  that,  when  complet 
the  main  line  will  form  a  continous  route  from  the  beg 
ning  to  the  end,  within  the  meaning  of  the  act  of  18 
No  affidavits  as  to  this  point  have  been  submitted  to  us 
either  side,  and  we  do  not  feel  at  liberty  to  decide  so  grj 
a  question  upon  the  proofs  now  before  us.     We  theref 
leave  it,  like  the  first  question,  to  be  decided  upon  fi 
hearing. 

Ill,  The  injury  and  damage  to  the  plaintiff,  result 
from  actual  contact  of  the  defendant's  x>oles  and  wi 
with  the  wires  and  poles  of  the  plaintiff. 
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The  Tesnlts  likely  to  follow  from  actual  contact  are  thus 
enumerated  and  described  in  the  affidavit  of  H.  W. 
Rhoads,  president  of  the  plaintiff  company : 

(a.)  That  all  telephone  instruments  that  may  at  the  time 
of  such  contact  be  connected  with  said  wires  would  be 
burned  out. 

(6.)  That  the  switch-board  at  the  exchange,  an  expensive, 
T&luable  and  necessary  equipment  of  the  telephone  service, 
would  be  in  constant  danger  of  being  burned. 

{c.)  That  if  the  powerful  current  from  the  railway  com- 
pany's wire  should  burn  off  the  wire  of  the  telephone  com- 
pany and  cause  the  latter  to  drop  to  the  ground  without 
breaking  the  contact  above,  the  lives  of  persons  passing  in 
that  vicinity  would  be  imperiled. 

(d.)  That  if  the  powerful  current  from  the  railway  com- 
pany's wire  should  be  carried  into  the  telephone  exchange 
over  the  telephone  wires,  the  lives  of  the  persons  in  prox- 
imity to  the  switch-board  would  be  jeopardized. 

ie.)  That  there  would  be  constant  danger  of  the  destruc- 
tion by  fire  of  the  building  wherein  the  telephone  exchange 
IB  located,  as  well  as  other  buildings  which  might  at  the 
time  be  connected  by  a  telephone  wire  with  the  ones  so  in 
contact. 

On  the  part  of  the  defendant  it  is  alleged  (1)  that  a  con- 
tinuous electric  current  of  five  hundred  volts,  which  it  does 
not  propose  to  exceed,  is  not  fatal  to  human  life  ;  (2)  that 
the  placing  of  guard- wires  wherever  the  wires  of  the  plaint- 
iff and  the  trolley  wire  of  the  defendant  are  in  close  prox- 
imity will  effectually  prevent  contact  between  said^wires  and 
avoid  danger  to  the  property  of  the  plaintiff  and  the  lives 
of  its  employes  ;  (3)  that  the  line  of  the  plaintiff  is  negli- 
gently constructed,  in  that  its  wires  are  unnecessarily 
allowed  to  sag  in  many  places,  in  that  many  of  its  poles  do 
not  exceed  fifteen  feet  in  height,  and  are  small,  and  lean 
towards  the  street,  and  in  that  in  the  construction  of  its 
line  upon  Wyoming  avenue  the  plaintiff  has  unnecessarily 
crossed  and  recrossed  said  avenue  with  its  wires  at  very 
short  intervals. 
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It  will  be  observed  that  the  defendant  does  not  dei 
that,  as  at  present  constructed,  there  is  or  is  likely  to  ' 
actaal  contact,  nor  that  such  actual  contact  is  likely 
cause  serious  injury  to  persons  and  property.     It  eon 
hardly  be  denied,  even  in  an  ex  parte  affidavit,  that  mai 
of  the  consequences  described  by  Mr.  Rhoads  will  be  like 
to  ensue  even  though  an  electric  current  not  exceeding  fi 
hundred  volts  may  not  be  absolutely  fatal  to  human  li 
Conceding  that  the  defendant  company  has  the  unqoalif 
right  to  use  these  highways  for  its  track,  poles  and  wir 
and  that  incidental  inconvenience  and  loss  which  may  enfi 
to  others  from  the  operation  of  its  railway  are  damni 
absque  injuria^  it  cannot  be  contended  that  it  is  not  lial 
for  injuries  caused  by  the  negligent  construction  of  its  n 
way,   nor  that  a  court  of  equity  has  not  power  to  enj< 
them  if  these  injuries  will  be  substantial  and  continuii 
If  guard- wires  will  prevent  contact,  due  care  requires  tl 
they  be  placed  by  the  defendant  company  before  taming 
its  powerful  electric  curi'ent,  or  if  the  defendant  can  av< 
this  danger  by  the  exercise  of  any  other  reasonable  p 
caution,  or  the  use  of  any  other  practical  appliance  kno 
and  recognized  in  the  present  condition  of  electric  sciei 
as  applied  to  the  construction  of  railways,  the  omission 
take  such  precaution  would  be  negligence,  and  until  thii 
done  it  is  our  duty  to  continue  the  present  injunction. 

But,  from  the  very  nature  of  an  electric  railway  opera 
on  the  single  trolley  plan,  the  trolley  wire  must  be  a  cert 
distance  from  the  rails,  and  in  the  recent  case  of  2>.  L, 
W.  R.  It.  Co.  V.  West  Side  RaUway  Co.,  6  Kulp,  842 
was  alleged  and  not  controverted,  that  it  was  not  prac 
able  to  elevate  it  higher  than  twenty  feet  and  six  incl 
We  assume  that  a  trolley  wire  must  be  under  all  ot 
wires  crossing  the  line  of  the  railway.  Suppose,  then,  t 
the  telephone  wire  is  stretched  so  near  the  trolley  win 
to  be  in  danger  of  contact  when  swayed  to  and  fro  by 
wind,  or  so  low  that  it  is  not  reasonably  practicable  for 
trolley  wire  to  be  suspended  and  operated  under  it,  w 
are  the  rights  and  duties  of  the  parties?    We  are  of  opin 
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tint  a  fair  application  of  the  principle,  sic  ufere  tuo  tU 
tUtnym  non  laedas^  would  require  the  telephone  com- 
piny  to  adapt  itself  to  the  new  condition  of  things  even  in 
the  abaenoe  of  any  statutory  regulation  on  the  subject.  See 
Diompson  on  Electricity,  §  45,  and  cases  cited.  But  there 
is  such  legalation  which  we  think  puts  the  question  beyond 
eoalxoversy.  Clause  1  of  §  33  of  the  act  of  1874,  under 
which  the  plaintifF  was  incorporated,  reads  as  follows: 
**  Such  ooT;>oiation8  shall  be  authorized,  when  incorporated 
as  hereinbefore  provided,  to  construct  lines  of  telegraph 
along  and  ui>on  any  of  the  public  roads,  streets,  lands  or 
highways,  etc.,  by  the  erection  of  the  necessary  fixtures, 
indnding  posts,  i>oles,  or  abutments  for  sustaining  the 
cords  or  wires  on  such  line,  but  the  same  shall  not  be  so 
oonstmcted  as  to  incommode  the  public  use  of  such  roads, 
streets  or  highways,  or  injuriously  interrupt  the  navigation 
of  said  waters."  This  provision  was  intended  to  secure 
md  protect  the  rights  of  the  public  in  highways  for  pur- 
poses of  travel  and  transx>ortation,  not  only  according  to 
the  modes  in  use  at  the  time  of  the  construction  of  the  tele- 
phone  line,  but  also  according  to  any  other  mode  which 
was  presumably  in  contemplation  when  they  were  ordained 
and  established.  For  example,  if  the  defendant  were  about 
wtablishing  an  omnibus  line  on  the  streets  in  question 
under  a  charter  power  so  to  do,  and  the  wires  of  the  tele- 
phone company  crossing  the  highway  were  so  low  as  to 
interfere,  this  would  not  only  incommode,  but  obstruct  the 
public  in  a  lawful  use  of  the  highway  for  the  primary  pur- 
pose for  which  it  was  established.  And,  in  such  a  case,  it 
cannot  be  doubted  that  it  would  be  the  duty  of  the  tele- 
phone company  to  remove  the  obstruction,  although  it  was 
not  actually  such  at  the  time  it  was  constructed.  The 
great  weight  of  authority  is  that  the  construction  and  opera- 
tion of  a  horse  railway  upon  a  street  is  only  a  new  mode  of 
using  it,  and  does  not  impose  an  additional  servitude. 
Judge  Dillon,  after  citing  and  discussing  the  numerous 
authorities  on  the  question,  concludes :  '^  The  author  regards 
the  appropriation,  under  legislative  authority,  of  a  reason- 
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able  portion  of  a  street  for  a  horse  railway  constructec 
the  graduated  surface  of  the  street  and  os^  under  mm 
pal  regulation  in  the  ordinary  mode,  to  be  such  a  Jim 
falls  within  the  purpose  for  which  streets  are  dedicate( 
acquired  under  the  x>ower  of  eminent  domain.  When  t 
authorized  and  so  regulated  by  the  public  authoritie 
not  to  destroy  the  ordinary  and  usual  street  uses,  this 
public  use  within  the  fair  scope  of  the  intention  of  the 
prietor  when  he  dedicates  the  street,  or  is  paid  for  prop 
to  be  used  as  a  street.  Such  proprietor  must  be  takei 
contemplate  all  improved  and  more  convenient  mode 
use  which  are  reasonably  consistent  with  the  use  of 
street  by  ordinary  vehicles  and  in  the  usual  modes."  3 
Ion's  Municipal  Corporations,  §  722. 

The  question  as  to  the  use  of  the  streets  by  electric 
ways  is  comparatively  new,  but  so  far  as  it  has  been 
cussed  by  the  courts,  the  same  doctrine  has  generally 
held  applicable  to  them.     See  Lockhart  t.  Railway 
339  Pa.  419  ;  Com.  w.  Westchester,  9  Pa.  C.  C.  R. 
Heilman  \.  Lebanon  Ry.  Co.,  10  id.  241 ;  DuBois  7 
Hon  Co.  V.  Buff,  etc.,  Ry.  Co.,  10  id.  401 ;  D.L.JtJi 
R.  C.  V.  W.  B.  etc,  Ry.  Co.,  6  Kulp,  342 ;  Taggai 
Newjjort  Ry.  Co.,  16  R.  I.  668 ;  Halsey  v.  Rapid  Tra 
Co.,  47  N.  J.  Eq.  380 ;  20  Atl.  Rep.  326 ;  MoufU  Ad€ 
etc.,  Ry.  Co.  v.  Winslow,  3  Oh.  Cir.  Ct.  Rep.  426  ;  Fe 
V.  Bast  Cleveland  R.  R.  Co.,  22  Week.  Bull.  67. 
two  latter  citations  are  taken  from  4  Harv.  Law  Rev. 

It  may  be  said  that  electric  railways  were  not  known 
therefore  could  not  have  been  contemplated  when  1 
highways  were  laid  out  or  dedicated  ;  but  this  argume 
not  convincing,  for  the  same  is  true  of  horse  railway 
least  so  far  as  some  of  the  highways  are  concerned.  J 
CooLEYsays:  *'When  land  is  dedicated  for  a  street, 
unquestionably  appropriated  for  all  the  ordinary  pur] 
of  the  street,  not  merely  for  the  purposes  for  which 
streets  were  formerly  applied,  but  those  demanded  by 
improvements  and  new  wants."  Cooley's  Constitut 
Limitations,  688. 
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An  Ohio  statnte  gave  authority  to  a  telephone  company 
to  eonstruct  its  line  from  i>oint  to  point  along  any  public 
kighway  so  that  the  ^^same  shall  not  incommode  the  pub- 
lic"    In  a  suit  by  the  telephone  company  to  enjoin  an 
dectric  railway  company,  the  court,  after  pointing  out 
that  the  main  purpose  of  streets  and  highways  is  to  facili- 
tate travel  and  transportation,  and  that  new  and  improved 
agencies  for  effecting  this  purpose  must  be  presumed  to 
liave  been  in  contemplation  in  addition  to  those  in  existence 
when  the  ways  were  established,  said:  ^^ The  statutory  per- 
mission to  the  telegraph  association  to  construct  its  lines 
along  and  ui>on  a  highway  was  not,  therefore,   without 
qualification.    But  whether  the  Legislature  had  or  had  not 
iiDi)oeed  the  condition  that  the  public  should  not  be  incom- 
moded,   the  association,   in  our  judgment,  acquired    its 
prinl^e  or  permissory  grant  subject  to  the  duty  of  so 
changing  and  adjusting,  when   necessary,  its   system  of 
operating  its  telephone  lines  as  not  to  curtail  the  enjoyment 
by  the  public  of  the  best  modes  of  travel  and  transporta- 
tion upon  the  streets.    Whether  all  who  go  upon  streets 
shall  have  the  most  convenient  and  expeditious  passage 
and  carriage  of  persons  and  goods  has  not  been  made 
dependent  ui>on  the  manner  in  which  the  defendant  in 
error  has  preferred  to  locate  its  poles,  stretch  its  telephone 
wires  or  form  the  electric  circuit."  Cin.  Inc.  Plane  Mail' 
way  T.  CfUy  and  Suburban  TeL  Association,  44  Albany 
law  Jour.  86. 

We  summarize  our  conclusions  upon  this  branch  of  the 
case  as  follows : 

(a)  An  electric  ])assenger  railway  company  is  bound  to  use 
reasonable  care  and  prudence  in  placing  its  wires  and  poles, 
and  to  adopt  all  ordinary  and  usual  appliances  and  methods 
to  prevent  contact  between  its  trolley  and  feed  wires  and  the 
wires  of  a  telephone  company  stretched  along  or  across  the 
same  highway.  An  electric  railway  company,  failing  to 
exercise  this  degree  of  care,  may  be  restrained,  by  injunc- 
tion, from  operating  its  line  until  this  defect  in  construction 
is  remedied.     It  is  conceded  by  the  defendant  that  actual 
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oontact  between  the  wires  of  the  plaintiff  and  defeo 
may,  in  most  instances,  be  prevent'ed  by  guard  wires ; 
although  the  defendant  expresses  a  willingness  to  ] 
such  wires,  it  does  not  appear  that  this  precaution  hi 
yet  been  taken ;  therefore  the  injunction  will  be  conti 
for  the  present,  with  leave  to  defendant  to  move  to  dia 
same  ui)on  proper  proof. 

{b.)  It  is  the  duty  of  a  telephone  company  using  a  p 
highway  for  its  poles  and  wires  to  so  construct  and  i 
tain  its  line  as  not  to  incommode  the  public  use  o: 
highway  for  purposes  of  travel  and  transportation,  wh- 
by  ordinary  vehicles,  horse  railways  or  electric  passi 
railways  lawfully  used  on  the  same.  Hence  if,  as  al 
by  the  defendant,  the  telephone  company  can  avoi< 
dangers  from  actual  contact  of  its  wires  with  those  o 
electric  railway  by  stretching  them  on  higher  i>oles,  i 
insulation,  and  the  railway  company  cannot  obviate 
by  the  exercise  of  reasonable  care  and  prudence  in  Hn 
struction  of  its  road  and  necessary  appliances,  the  di 
change  the  construction  of  its  line  rests  on  the  telej 
company,  and  this,  too,  notwithstanding  its  prior 
pancy  of  the  street. 

(c.)  In  the  case  supposed  in  the  latter  proposition,  : 
dangers  from  contact  are  due  to  the  negligent  mam 
which  the  telephone  line  was  originally  constructec 
telephone  company  is  not  entitled  to  be  indemnified  f< 
cost  of  making  the  necessary  changes. 

(d,)  But,  if  the  telephone  line  was  constructed  witl 
care,  and  with  due  regard  to  the  rights  of  the  public  J 
highways,  as  highways  were  commonly  used  at  the 
the  telephone  line  was  constructed,  and  if  the  plain 
entitled  to  indemnity,  the  measure  of  damages  wh 
will  sustain  would  be  the  cost  of  making  the  new 
changes. 

IV.  The  injury  and  damage,  even  though  actual  a 
is  sufficiently  guarded  against,  which  will  be  cans 
induction  and  conduction. 

In  describing  the  effects  from  these  two  causes  y 
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not  do  better  than  to  quote  from  the  opinion  of  Andrews, 
J.,  in  the  case  of  Hudson  River  Tel.  Co.  r.  Waiervlie^ 

efCy  ISl  X.  T.  S93:  ^'It  appears  with  reasonable  oer- 
tunty  from  the  complaint  and  affidavits  used  in  the  motion 
for  the  injunction,  that  the  operation  of  the  defendant's 
load  by  the  single  trolley  system  will  result  in  serious  dis- 
turbance of  the  telephone  service.  It  is  sufficient  for  the 
present  purpose  to  state  that  this  apprehended  disturbance 
will  arise  in  two  ways :  first,  by  the  earth  distribution  of 
the  current  of  electricity  conveyed  by  the  trolley  wire 
aospended  over  the  road  of  the  defendant,  and  the  attach- 
m^it  to  the  motor  on  the  defendant's  cars,  and  thence  dis- 
charged on  to  the  rails  and  tracks,  which  discharged 
cnirent  will  in  fact  find  its  way  through  the  earth  to  any 
neighboring  conductors  of  electricity,  including  the  wires 
used  by  the  plaintiff  for  the  earth  or  grounded  circuit  of 
the  telephone  system ;  and,  second,  by  what  is  called 
induction,  that  is,  by  inducting  on  the  telephone  wire  cur- 
rents of  electricity  corresx)onding  in  variation  with  the 
variable  currents  used  by  the  trolley  wire.  The  effect  of 
each  of  these  causes,  as  appears  by  the  testimony  of  the 
electrical  experts,  is  to  confuse  aud  drown  the  minute 
current  used  in  the  telephone  service,  and  prevent  or 
greatly  interfere  with  communication  by  telephone. '* 

It  is  not  made  clear  that  these  disturbances  can  be  pre- 
vented by  the  defendant  company.  It  was  at  one  time 
thought  that  they  might  be  prevented  by  the  use  of  the 
double  trolley,  but  the  plaiutiffs  counsel  conceded  that 
this  method  is  impracticable.  In  the  case  of  Cumberland 
TeL  Co.  T.  United  Electrie  Railway  Co.,  46  Fed.  Rep. 
273,  Browi^,  J.,  now  of  the  Supreme  Court  of  the  United 
Statea,  thus  sums  up  the  results  of  experience  and  investi- 
gation on  this  subject :  ^^But  the  fact  that  nine-tenths  of 
the  electric  railways  in  this  country  are  equipped  with  a 
single  trolley,  and  that  in  most  of  the  cities  where  the 
double  trolley  was  formerly  used,  including  Montgomery, 
Pittsburgh,  Denver,  Albany  and  Api)leton,  they  have  been 
abandoned,  are  strong  arguments  against  their  practica- 
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bility.  Indeed,  it  is  only  where  the  roads  make  use  < 
doable  track  that  the  double  trolley  can  be  made  a  succ 
Add  to  this  that  in  numerous  cases  between  the  telepl 
companies  and  the  electric  railways,  which  have  arisei 
other  States,  the  courts  have  uniformly  held  the  do 
trolley  to  be  a  failure  as  applied  to  single  tracks,  an 
would  seem  that  the  question  could  no  longer  be  coi 
ered  an  open  one." 

Is  it  possible  for  the  plaintiff  to  prevent  these  dist 
ances  from  induction  and  conduction  ?  The  defendant 
tends  that  it  is.  Mr.  Fagan  testifies :  '^  First  class  telepl 
construction  requires  a  metallic  circuit,  which,  in 
instance,  would,  on  proper  poles,  put  the  matter  be; 
question.  Conduction  is  liable  to  happen  from  the  as 
earth  for  a  return  circuit  both  by  the  telephone  and 
railway,  which  it  is  not  feasible  for  the  latter  to  avoid 
the  telephone  can,  by  a  metallic  circuit."  To  the  ; 
effect  is  the  affidavit  of  J.  C.  Meixell. 

In  the  case  of  Hudson  River  Tel.  Co.  y.    Watet 
supra,  the  court  said :  "  The  use  of  a  grounded  circi 
not  necessary  to  a  telephone  system;  the  substitutii 
a  metallic  circuit,  such  as  is  used  on  long  distance 
phone  lines,  will,  it  is  admitted,  prevent  any  materia 
turbance  from  the  operation  of  the  defendant's  road  b 
single  trolley  system.     There  is  no  dispute  that  th< 
stitution  by   the  plaintiff  of  the  metallic  for  the 
circuit  is  practicable,  but  the  change  would  involve  a 
outlay,  and  on  the  other  hand  the  testimony  of  the  e3 
is  that,  besides  obviating  the  disturbance  caused  b 
defendant's  road,  the  change  would  promote  the  g» 
efficiency  of  the  telephone  service." 

In  the  case  of  Cumberland  Tel.  Co.  v.  United  E. 
Mailway  Co,,  the  court  said  it  could  not  be  doubte 
the  evil  might  be  remedied  by  a  return  wire  attacl 
each  telephone  ;  but  this  would  be  so  expensive  as 
be  feasible  in  that  case.  It  could  be  remedied,  ho 
by  the  use  of  the  McCluer  device.  In  the  case  of  Ci^ 
Co.  V.  City  and  Su^.  Tel.  Assn.y  supra^  the  court  stafa 
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t  was  admitted  that  the  telephone  disturbances  might  be 
emedied  by  constmcting  the  telephone  with  a  complete 
letallie  circuit,  or  by  resorting  to  what  is  known  as  the 
[cCluer  device,  consisting  of  a  single  return  wire  to  which 
nnmber  of  telephone  wires  are  attached.  We  cite  these 
Msions,  not  as  conclusive  adjudications  of  the  question 
f  &ct  raised  in  this  case,  but  as  showing  the  opinions 
Qtertained  concerning  them  at  the  time  the  decisions  were 
endered.  On  the  other  hand,  the  plaintiff  in  this  case  has 
nbmitted  affidavits  to  the  effect  that  under  the  conditions 
Dating  on  Wyoming  avenue  and  the  Plymouth  road,  the 
peration  of  the  defendant's  railway  will  cause  absolute 
nd  irremediable  destruction  of  the  property  and  buisness 
f  the  telephone  on  said  highway,  which  is  not  feasible  and 
ncticable  to  avoid  by  the  construction,  by  the  telephone 
ompany,  of  any  other  system,  or  the  adoption  of  any  plan 
r  device  practically  used  or  known  in  electricity.  The 
onnsel  went  farther,  and  conceded  that  it  was  commercially 
npossible  to  construct  and  operate  a  telephone  line  and  an 
lectric  railway  on  these  thoroughfares  at  the  same  time. 
fbe  argument  based  on  these  premises  is,  that  as  the  occu- 
tttion  of  the  highways  by  the  telephone  company  was  the 
awful  exercise  of  their  franchises,  and  was  prior  in  time, 
berefore  their  right  is  superior  to  that  of  the  defendant.  It 
voold  seem,  logically,  to  follow  that  the  telephone  company 
lasaright  to  exclude  the  railway  company  from  these  thor- 
roghfares.  This  proposition  ^^  needs  but  to  be  stated  to 
nduce  hesitation."  We  doubt  it  for  the  reason  stated  in 
Mir  consideration  of  the  question  of  injury  arising  from  con- 
act  and  the  relative  rights  and  duties  of  the  two  companies 
a  that  regard.  True,  the  telephone  company  is  lawfully 
ising  the  highways,  and  was  prior  in  time,  but  it  is  subject 
o  the  condition  that  it  shall  not  incommode  the  public  use 
if  the  same.  If  it  not  only  incommodes,  but  absolutely 
szdudes,  the  public  use  of  the  same  for  travel  and  transpor- 
ation  in  a  perfectly  lawful  mode,  we  doubt  if  the  tele- 
>bone  company  can  say  that  it  has  a  right  to  do  so  because 

VOL.   IV— 18. 
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it  is  unavoidable  ;  much  less  that  even  if  it  were  withi 
power  to  protect  itself  against  the  injury  resulting  : 
the  operation  of  defendant's  railway,  it  is  not  bound  1 
so.    But  it  seems  to  us  unnecessary  to  go  into  an  exte 
discussion  of  this  question  at  this  time.   The  plaintiff  c1 
an  exclusive  right  to  the  use  of  electricity  on  this  higl 
as  against  the  defendant,  and  this  claim  is  based  on  the 
agtion  of  fact  that  the  operation  of  the  defendant' srai 
must  necessarily  destroy  its  property  and  business 
that  this  injury  cannot  be  avoided  by  adoption  on 
part  of  any  practicable  means.    This  essential  fact  is  d 
by  the  defendant,  and  upon  the  present  state  of  the 
is  in  doubt.    To  issue  an  injunction  in  such  case,  afte 
railway  has  been  constructed,  and  before  final  hei 
would  be  contrary  to  well-settled  principles.    We  citi 
one  case  in  this  connection.    It  is  elementary  law  tt 
equity  a  decree  is  never  of  right  as  a  judgment  at  1 
but  of  grace  ;  hence  the  chancellor  will  consider  whet 
would  not  do  greater  injury  by  enjoining  them  than  ' 
result  from  refusing.  -R/cAar^T  *  Ap. ,  57  Pa.  106.  Mucl 
is  this  true  of  the  disposition  of  a  motion  for  a  prelin 
injunction,  where  the  facts  are  disputed,  and  the  d< 
ant  is  willing  to  give  security  for  such  damages  as  i 
be  liable  for. 

The  injunction  heretofore  awarded  is  continued 
further  order,  with  leave  to  the  defendant  to  move 
solve  the  same  upon  making  proofs  suggested  in  th< 
going  opinion,  and  upon  giving  security  in  such  sum  a 
be  directed  by  the  court  for  the  payment  of  all  da 
to  the  plaintiff  which  it  may  be  adjudged  liable  for. 


Note. —  Subsequently,  upon  proof  that  the  defendant  had  put  n 
wires  by  which  the  dangers  from  actual  contact  were  avoided,  a 
the  defendant  filing  a  bond  in  the  sum  of  $10,000,  conditioned  U 
damages  for  which  it  might  be  adjudged  liable  to  the  plaintiff,  th. 
tion  was  dissc^lved. 

See  note  to  State^  ex  reL  Wuconsin  Teleph.  Co.  ▼.  JanewiUeSt 
post* 
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HuDSOK  RivBB  Telephone  Company,  Applt.,  v.  Wateb- 
TLEET  Turnpike  and  Railway  Company,  Respt. 

New  York  Court  of  Appeal$,  October,  189S. 

a85  N.  Y.  893.) 

WDDB  Df  8TBKBTB. —  INTERFERENCE.— lNJUNCnON.—  8TATnTOBY   OON- 

STRUCnON. 

A  Matnte  authorizing  a  street  railway  oompany  to  operate  ite  road  by 

**an7  mechanical  or  other  power,**  except  steam,  which  it  may  choose  to 

emploj,  is  sufficiently  broad  to  authorize  the  use  of  electricity,  though 

that  was  not  in  use  or  invented  at  the  time  the  statute  was  enacted. 

A  company  thus  clothed  with  discretion  is  not  irrevocably  bound  by  a 

of  motive  power  onoe  made.    Nor  are  the  mimicipal  authorities, 

consent  is  made  requisite  by  the  statute,  bound  by  conditions 

finl  imposed  upon  the  company. 

Hie  nse  of  the  single  trolley  overtiead  ssnstem  of  electrical  propulsion  of 

itnet  can  does  not  constitute  a  public  nuisance.    On  the  contrary,  it  is 

the  beat  system  yet  in  use.    It  was  therefore  prox>er  for  the  defendant  to 

tdopt  it,  having  obtained  the  requisite  consent. 

The  rtreet  surface  railroad  act  of  1884,  wliich  requires  approval  of  railroad 

eommiflrioners  and  consent  of  abutting  owners  to  the  construction  or 

extension  of  a  street  railway,  provides  that  it  sliall  not  affect  previously 

•oqoired  rights.    Therefore  it  does  not  apply  to  a  company  which  by  an 

fltrlier  statute  had  been  invested  with  discretion  to  change  its  motive 


A  triephooe  company,  though  first  in  occupation  of  a  street,  has  no  equity 
prior  to  a  street  railway  company,  subject  to  whose  rights  it  expressly 
obtained  its  franchise.  The  same  would  be  true  in  any  event,  since  the 
lailway  is  and  the  telephone  is  not  a  primary  street  use. 

A  telephone  company's  franchise  being  subject  to  rights  of  public  travel, 
and  the  use  of  the  street  by  the  railway  being  in  aid  of  travel,  the  latter 
cannot  be  enjoined  at  suit  of  the  former,  upon  the  sole  ground  of  injury 
due  to  induction,  which  the  railway  company  could  avoid  only  by  the 
nee  of  more  expensive  and  dangerous  and  less  useful  apparatus. 

Although  the  telef^one  company  grounds  its  wires  upon  its  own  land  or 
other  private  property  under  license  from  the  owners,  and  the  railway 
company  generates  and  accumulates  electricity  in  large  and  turbulent 
quantities  and  allows  it  to  escape  upon  the  plaintiflTs  premises,  thus 
causing  injury  by  conduction,  and  giving  rise  to  query  whether  the 
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principle  sic  utere  ttio  ut  alienum  non  laedUu  might  not  be  inToked 
this  will  not  avail  the  telephone  company,  since  its  use  of  groi 
wires  is  part  of  its  system  of  telephonic  communication,  its  use  ( 
streets  for  which  is  in  its  entirety  subject  to  the  lawful  purposeB  d 
lie  travel. 

It  seems  that  telephone  companies  may  be  organized  pursuant  to  a  s 
which  provides  for  the  incorporation  of  telegraph  companies  only. 

Cases  of  this  series  cited  with  approval :  Wuconsin  Teleph,  Co,  v.  OH 
vol.  1,  p.  687 ;  Cumberland  Teleph.  dt  Tel  Co,  t.  United  Elee,  R^ 
vol.  8,  p.  408  ;  Attorney-General  v.  Edison  Teleph.  Co,,  vol.  2,  p.  44fi 

Appeal  by  defendant  from  order  of  General  Term  c 
Supreme  Court,  Third  Department,  reversing  a  judj 
entered  upon  the  report  of  a  referee. 

Action  for  injunction  to  restrain  the  use  of  the  ove 
electric  trolley  system  by  the  defendant,  on  accoi] 
contemplated  injury  to  plaintiffs  telephone  system. 

Plaintiff  was  organized  in  1883,  under  the  genera 
graph  statute  of  1848.  Defendant  was  incorporatec 
turnpike  company  in  1828 ;  was  granted  permissioi 
special  statute  in  1862  to  construct  and  maintain  a 
railway  on  its  road,  and  ''with  the  consent,  and  witi 
restrictions  as  may  be  deemed  proper  by  the  commoi 
oil  of  the  city  of  Albany,"  to  operate  its  road  by  " 
of  horses,  animals,  or  any  mechanical  or  other  poi 
the  combination  of  them,  which  the  said  compan 
choose  to  employ,  except  the  force  of  steam." 

It  obtained  the  required  consent,  operated  a  hon 
way  until  1889,  when,  with  the  consent  of  the  a 
council,  it  fitted  its  road  with  appliances  for  electr 
pulsion. 

The  injuries  complained  of  were  the  usual  ones 
induction  and  conduction. 

John  S.  Wise  and  Marcus  T.  Hun^  for  appellant 

Edwin  Countryman  and  John  A.  DdeharUy^  for 
dent* 
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Maynard,  J.:  All  the  injaries  of  which  the plaintiflf  com- 
pliins  are  dne  to  the  adoption  by  the  defendant  of  the 
■ogle  trolley  system  of  electric  propulsion.    It  becomes, 
Aerefore,  of  the  first  importance  to  determine  whether  this 
change  of  motive  power  was  authorized  by  law.    The  plaint- 
iff makes  a  vigorous  attack  upon  the  right  of  the  railway 
ONnpany  to  the  enjoyment  of  such  a  franchise  and  urges 
nany  gronnds  in  supx)ort  of  its  position.     We  cannot  assent 
to  tlie  argument  of  the  learned  counsel  for  the  defendant 
that  the   determination    of  this  question  is    immaterial, 
because  the  State  alone,  by  its  attorney-general,  can  bring 
mit  for  a  usurpation   of  corporate    powers,   or   because 
Qidinarily    the  local    authorities  must   prosecute  for  an 
vnlawful    obstruction    of   the   streets,  not   involving  the 
appropriation  of  private  property.     In  the  case  of  a  corpora- 
tioii,  exercising  a  delegated  authority  for  the  public  bene- 
tty  the  actionable  quality  of  a  private  injury  resulting 
therefrom  may  depend  upon  the  legislative  will,  and  the 
aggrieved  x>&ity  may  be  without  remedy  if  the  damage  sus- 
tuned  is  the  result  of  the  proper  exercise  of  a  power  or 
privil^e  conferred  by  law,  and  a  right  of  action  is  not 
pTea  by  express  enactment.    This  immunity  from  liability 
does  not^  however,  extend  to  acts  which  are  tiUra  vires ^  or 
irtdch  are  equivalent  to  a  confiscation  or  condemnation  of 
the  proi)erty  rights  of  the  citizens,  unless  provision  is  made 
for  due  compensation.    If  the  sovereign  ix>wer  has  never 
granted  to  the  defendant  the  right  to  make  use  of  electric- 
ity in  the  traction  of  its  cars  in  the  streets  of  Albany,  it 
most  respond  to  the  plaintiff  and  to  all  others  whose  lawful 
pursuits  are  invaded  by  its  illegal  procedure. 

But  we  think  it  is  clear  that  under  the  act  of  1862  (ch. 
833),  and  the  ordinances  of  the  common  council  of  the  city, 
the  defendant  was  invested  with  the  authority  to  adopt  this 
method  of  transportation,  and  to  place  in  the  streets  in 
question  the  apx>aratus  and  fixtures  necessary  for  its  prac- 
tical and  efficient  use.  The  choice  of  a  motive  power  is  not 
expressly  limited  in  the  statute,  except  by  the  exclusion  of 
the  force  of  steam.     It  is  not  impliedly  limited,  except  that 
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the  power  selected  mnst  not  be  of  such  a  kind  or  reqi 
such  a  mode  of  application  as  will  make  it  a  public  i 
sance,  or  render  the  passage  of  the  streets  unsafe  or  dan 
ous  for  travelers  availing  themselves  of  the  ordinary  mc 
of  locomotion. 

The  report  of  the  referee  removes  all  doubt  with  h 
ence  to  the  safety  and  practical  usefulness  of  the  syc 
adopted  by  the  defendant.    He  finds,  in  substance,  til 
is  the  most  efficient  and  economical,  and  the  best  thui 
devised,  and  less  liable  to  accidents,  through  the  disp] 
ment  of  machinery,  than  any  other  trolley  system  ;  th 
subserves  the  public  interests  and  satisfies  the  public  wi 
with  respect  to  transportation ;  that  it  is  not  prejudice 
the  public  health,  or  dangerous  to  human  life ;  and  thj 
other  system  of  electric  propulsion  of  cars  has  thm 
been  demonstrated  to  be  as  practical,  effective  and  ad 
tageous,  both  to  the  public  and  private  interests,  as  the  < 
head,  single  trolley  system. 

As  the  evidence  is  not  contained  in  the  record,  t 
findings  must  be  deemed  to  have  been  supported  by  co 
tent  proofs,  and  they  leave  no  room  for  the  contention 
the  use  of  this  system  is  unsafe,  or  dangerous,  or  in 
degree  a  public  nuisance. 

The  act   of    1862   cannot   properly  be  limited  to 
methods  of  operating  street  surface  railways  in  cities  & 
then  been  invented  and  were  then  in  actual  use.     The  v 
of  the  statute  are  to  be  interpreted  according  to 
natural  and  obvious  meaning,  and,  as  the  terms  empi 
are  not  ambiguous,  extrinsic  facts  are  not  availab 
restrict  the  authority  which  it  plainly  confers.     Th€ 
guage,  literally  construed,  includes  undiscovered  as  w 
existing  modes  of  operation.     Electricity,  as  a  natura! 
applied  force,  was  then  well  known  and  it  is  reasonat 
infer  that  its  adaptation  as  a  propelling  power  was 
then  anticipated.     It  would  be  an  unjust  reflection 
the  wisdom  and  intelligence  of  the  law-making  bo 
assume  that  they  intended  to  confine  the  scope  of 
legislation  to  the  present,  and  to  exclude  all  considei 
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fer the  development  of  the  future.  If  any  presnmptkMi  is 
bbeindalged  in,  it  is  that  general  legislative  enactments 
m  mindful  of  the  f^rowth  and  increasing  needs  of  society, 
■d  they  should  be  construed  to  encourage  rather  than  to 
nbarrass  the  inventive  and  progressive  tendency  of  the 
leople.  The  application  by  the  defendant  for  this  new 
nntof  i)ower  must  have  reminded  the  Legislature  that 
iftirty  years  its  original  franchise  of  a  turnpike  way  had 
iDTed  inadeqaate  for  the  wants  of  a  thickly  populous 
onmunity,  and  it  could  not  have  failed  to  perceive  that  in 
like  period  of  time  the  operation  of  street  cars  by  horse 
lower  might  become  obsolete  or  undesirable.  It,  there- 
ore,  wisely  provided  for  the  occurrence  of  such  an  emer- 


Itis  not  to  be  denied  that  it  is  a  sound  rule  of  statutory 
ODstmction  which  permits  nothing  to  be  taken  in  a  grant 
rf  corporate  powers,  that  is  not  plainly  expressed,  or 
meqnivocally  given,  or  not  demanded  by  necessary  impli- 
Ation.  The  defendant  claims  nothing  more ;  but  the 
|)Iaintiff  endeavors  to  cut  down  the  franchise  bestowed  by 
diminating  from  the  statute  the  general  words  of  the  grant. 
bin  1862  these  railways  were  run  exclusively  by  animal 
;K>wer,  the  provision  in  section  4  of  the  act,  which  author- 
ins  the  defendant  to  adopt  any  mechanical  or  other  power, 
V  the  combination  of  them,  which  it  might  choose  to 
Employ,  except  steam,  was  superfluous,  if  its  range  of 
nlection  is  to  be  confined  to  the  motive  forces  which  had 
tbim  been  discovered  and  employed.  The  history  of 
[daintiff's  franchise  is  instructive  upon  this  point.  It  is  an 
istmder  in  the  public  streets  and  not  possessed  of  any 
property  rights  which  a  court  of  equity  can  be  invoked  to 
protect,  if  the  canon  of  construction  which  it  insists  upon 
ipplying  to  the  grant  of  the  defendant's  franchises  shall 
be  allowed  to  prevail.  It  is  incorporated  under  the  act  of 
1848  (chapter  265),  providing  for  the  formation  of  telegraph 
oompanies.  At  that  time,  and  for  twenty  years  after- 
wmidSy  the  art  of  telegraphy,  as  known  and  practiced, 
did  not   include    the  transmission   of  human  speech  by 
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means  of  the  telephone  over  wires  strung  upon  poles, 
it  has  been  held  in  other  States  and  countries,  ; 
as  we  think,  rightly,  that  this  form  of  transmit 
messages  through  the  medium  of  an  electric  current  \ 
ing  over  extended  wires  is  authorized  by  a  statute 
the  incorporation  of  telegraph  companies,  although  ^ 
the  act  was  passed  such  form  of  communication 
unknown.  WisconHn  Telephone  Co.  w.  OshkosI 
Wis.  32 ;  Cumberland  Telephone  &  TeiL  Co.  ▼.  Un 
Electric  BaUway  Co.,  42  Fed.  Rep.  273;  AUor 
General  w.  Edison  Telephone  Co.,  L.  B.  [6  Q.  S 
244. 

It  would  also  be  a  narrow  and  illiberal  constructi< 
the  statute  to  hold  that  the  defendant  was  irrevocably  b 
by  the  choice  of  a  motive  power  made  in  1862.     It 
selected  the  only  practicable  one,  but  the  authority  t< 
ploy  others  was  not  thereby  exhausted.     It  was  a  cob 
ing  privilege  and  was  intended  to  be  potential  whe: 
and  as  often  as  the  means  of  public  travel  might  be  impi 
or  facilitat-ed  by  its  exercise.     Equally  flexible  waj 
power  given  to  the*  common  council  of  the  city  to  ic 
such  reasonable  conditions  upon  the  enjoyment  b^ 
defendant  of  the  franchises  of  a  street  railway  compa 
in  their  judgment  the  interests  of  the  public  seem 
require.     Their  authority,  in  this  respect,  was  coincid 
extent  with  the  company's  right  of  selection.     They 
limit  the  municipal  assent  to  a  railroad  operated  in  a 
iied  way,  as  they  did  by  the  ordinance  of  1862,  and 
that  remained  unmodified  no  other  method  could  b 
fully  used,  and  they  could,  by  a  subsequent  ordinac 
in  1889,  authorize  the  necessary  changes  to  be  made 
e'liiipment  of  the  streets  for  the  introduction  of  elec^ 
as  a  propelling  force.     This  power  is  fairly  inferabL 
the  orif^^inal  act,  and  may  also,  perhaps,  be  deductec 
the  provisions  of  the  city  charter,  which  authorize  tl 
regulat<^?  the  use  of  the  streets  by  railways. 

This  case  is  clearly  distinguishable  from  that  of  the 
Avenue  Railroad  (112  N.  Y.  396)  cited  at  length  by  ] 


NEW  YORK,  1892^ 281 

Telephone  Ck).  ▼.  Turnpike  &  Railway  Co, 

iffs  counsel.     There  the  railroad  company  had  no  express 
grant  of  legislative  authority,  and  the  consent  of  the  munici- 
pality was  refused.     It  attempted  to  override  the  local 
aathorities  and  compel  them  by  mandamus  to  give  their 
approval  to  the  opening  and  excavation  of  the  streets  for  . 
the  purpose  of  substituting  a  subsurface  mode  of  operation, 
when  the  granting  of  the  permission  plainly  involved  the 
exercise  of  judgment  and  discretion.     It  was  held  that 
tinder  such  circumstances  the  department  of  public  works 
could  not  be  coerced  to  act  favorably  upon  the  company's 
application.     But  the  case  is  not  authority  for  the  broad 
proi)Osition,  for  which  the  plaintiff  contends,  that  where 
the  right  to  select  a  motive  power  is  expressly  given  and  is 
not  limited,  either  as  to  time  or  kind,  and  a  selection  has 
been  made  with  the  approval  of  the  city  authorities,  the 
company  cannot  subsequently  adopt   a  new  and  better 
system  of  propulsion  upon  obtaining  the  municipal  consent 
diereto. 

The  defendant  was  not  subject  to  the  provisions  of  section 
13  of  the  Street  Surface  Railroad  Act  of  1884  (ch.  252),  as 
amended  by  chapter  531  of  the  laws  of  1889,  requiring  the 
approval  of  the  railroad  commissioners  and  the  consent  of 
the  owners  of  one-half  in  value  of  the  property  abutting 
npon  the  streets. 

It  had  the  right  to  make  the  change  under  the  act  of 
1802,  ni>on  obtaining  the  consent  of  the  common  council, 
and  hence  it  is  embraced  within  the  saving  clause  contained 
in  section  18,  which  declares  that  the  act  of  1884  shall  not 
interfere  with,  repeal,  or  invalidate  any  rights  theretofore 
acquired  under  the  laws  of  the  State  by  any  horse  railroad 
company,  or  affect  or  repeal  any  right  of  any  existing  street 
surface  railroad  company  to  construct,  extend,  operate  and 
maintain  its  road  in  accordance  with  the  terms  and  provi- 
sions of  its  charter  and  the  acts  amendatory  thereof. 
Inchoate,  as  well  as  perfected  rights  are  saved  by  such  a 
provision.  N.  T.  Cable  Co.  v.  Mayor,  etc.,  104  N.  Y.  1. 
The  defendant's  authority  to  use  electric  motors  in  the 
populsion  of  its  cars  in  the  streets  of  Albany  and  to  operate 
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them  by  the  single  trolley  system,  cannot,  therefore,  bi 
Buccessfally  questioned  and,  aidess  some  actionable  damage 
has  result^,  or  will  resalt,  to  the  plaintiff  therefrom,  it 
complaint  was  properly  dismissed  by  the  trial  court. 

There  is  no  question  of  prior  equities  involved.  It  is  i 
matter  of  strict  legal  right.  Neither  priority  of  grant  no 
priority  of  occupation  can  avail  either  party.  The  plaintii 
has  a  franchise  which  is  entitled  to  protection,  but  th 
prime  difficulty  it  encounters  grows  out  of  its  subordinat 
character.  It  has  been  given  and  accepted  upon  the  expree 
condition  that  it  shall  not  obstruct  or  interfere  with  th 
enjoyment  by  the  defendant  of  its  franchises.  The  plaim 
iff  is  not  using  the  streets  for  one  of  the  purposes  to  whic 
they  have  been  dedicated  as  public  highways,  while  tl 
defendant  is  occupying  them  in  such  a  manner  as  to  expedit 
public  travel  and  promote  the  public  use  to  which  they  wei 
originally  devoted.  The  condition  contained  in  the  plain 
iff's  grant  would  have  been  implied  had  it  not  bee 
expressly  named. 

The  primary  and  dominant  purpose  of  a  street  is  f< 
public  passage,  and  any  appropriation  of  it  by  legislati^ 
sanction  to  other  objects  must  be  deemed  to  be  in  subord 
nation  to  this  use,  unless  a  contrary  intent  is  clearly  e: 
pressed.    The  inconvenience  or  loss  which  others  may  suff 
from  the  adoption  of  a  mode  of  locomotion  authorized  I 
law,  which  is  carefully  and  skilfully  employed,  and  whi< 
does  not  destroy  or  impair  the  usefulness  of  a  street  as 
public  way,  is  not  sufficient  cause  for  a  recovery,  unle 
there  is    some  statute  which    makes  it  actionable, 
different  rule  prevails  if  there  has  been  an  encroachme 
upon  private  rights  to  the  extent  of  an  appropriation 
private  property,  and  it  was  upon  this  ground  that  t 
decision  in  the  elevated  railroad  cases  was  placed.    Story 
N.  Y,  E,  R,  R.  Co.,  90  N.  Y.  122 ;  Lahr  v.  Met.  E.  R.  . 
Co.,  104  id.  268.    It  was  there  held  that  an  abutting  own 
has  an  easement  of  light,  air  and  access  in  the  street 
front  of  his  premises,   of  which  he  cannot  lawfully 
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depiiyed  without  compensation,  by  the  erection  and  use  of 
u  elevated  railway  stmctnre. 

Bat  the  plaintiff  has  no  easement  in  the  public  streets. 
It  is  there  by  virtue  of  a  legislative  grant  revocable  at  the 
pleasure  of  the  power  which  made  it,  constituting,  while  it 
continues,  a  valuable  franchise,  which  is  recognized  as  prop- 
erty in  the  fullest  sense  of  the  term.  People^  etc.,  v. 
(f  Briefly  111  N.  Y.  1.  The  plaintiff's  title  to  his  property 
IB,  however,  encumbered  by  a  condition  which  diminishes 
itB  value,  and  it  cannot  rightfully  complain  of  the  burden 
which  it  has  voluntarily  assumed.  It  is  a  part  of  its  com- 
pact with  the  State  that  the  maintenance  of  its  lines  of 
oommonication  shall  not  prevent  the  adoption  by  the  public 
of  any  safe,  convenient  and  expeditious  mode  of  transit, 
SQch  as  the  defendant's  system  has  been  shown  to  be.  It 
is  not  deprived  of  any  property  right,  but  is  simply  com 
pelled  to  yield  the  subservience  which  it  is  bound  to  render 
onder  the  charter  which  gave  it  existence. 

These  considerations  necessarily  dispose  of  one  of  the 
grounds  ui>on  which  the  plaintiff  claims  to  be  entitled  to 
relief  from  the  si)ecial  injury  sustained  by  the  acts  of  the 
defendant,  namely,  the  derangement  of  the  electric  currents 
upon  its  lines  of  wire  by  means  of  induction,  as  it  is  called 
in  electrical  dynamics. 

It  seems  to  be  indispensable  to  the  successful  prosecution 
of  the  plaintiff's  business,  that  it  should  make  use  of  an 
exceedingly  weak  and  sensitive  current  of  electricity.  By 
a  law  of  electric  force,  not  clearly  defined  or  understood, 
tiie  transmission  of  a  powerful  current,  such  as  the  defend- 
ant must  use  to  supply  motion  to  its  cars,  along  a  line  of 
wire  i)arallel  with  and  in  close  proximity  to  the  plaintiffV 
wires,  induces  upon  the  latter  an  additional  current,  which 
renders  the  operation  of  the  plaintiff's  telephones  at  all  times 
difficult  and  sometimes  impracticable.  It  is  found  that  this 
disturbance  cannot  be  avoided  by  the  defendant  without  a 
complete  change  of  the  system  adopted,  and  the  use  of  motoi*s 
which  are  more  exx)ensive,  more  dangerous  and  less  useful  and 
efficient.     It  is  obvious,  that  to  require  such  change  to  be 
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ma4e  would  be  to  grant  to  the  plaintiff,  by  a  decree  of  the 
court,  that  which  the  Legislature  has  expressly  and  inten 
tionally  withheld.     But  the  plaintiff  is  exposed  to  anothei 
danger  which  deserves  consideration.    Its  system  of  com 
munication    is  only  partially  established  in  the    publi< 
streets.     Its  telephones  are  located  up  on  the  premises  of  it 
subscribers  and  patrons,  and  at  a  central  exchange,  whicl 
is  upon  private  property.     Its  instruments  are  connected  b; 
branch  wires  with  the  main  wires  suspended  upon  the  jwle 
in  the  streets.     To  render  their  respective  plants  available 
both  parties  must  have  a  return  electric  current,  and  bot 
use  the  earth  for  that  purpose.     The  plaintiff  grounds  i( 
wires  upon  private  property  and,  in  many  cases,  connecl 
them  with  the  gas  and  water  pipes,  and,  in  this  way,  estal 
lishes  and  completes  its  required  circuit. 

It  is  immaterial  whether  its  wires  are  grounded  ui)on  it 
own  property  or  that  of  others,  who  permit  the  plaintiff  t 
80  use  their  premises.     Its  possession  as  a  licensee  would  I 
lawful  while  the  license  continues.     The  defendant  allo¥ 
the  electric  current  used  for  the  movement  of  its  cars  1 
escape  or  discharge,  at  least  in  part,  directly  from  the  rai 
into  the  ground,  from  whence  it  spreads  or  flows,  by  reasc 
of  the  conductivity  of  the  earth,  upon  plaintiff's  groundc 
wires,  and  the  most  serious  loss  which  the  plaintiff  sustaii 
results  from  this  cause,  which  is  scientifically  known  i 
conduction.     The  defendant  insists  that  it  has  an  equ 
right  with  plaintiff  to  make  use  of  this  property,  or  law 
nature,  in  the  conduct  of  its  business,  just  as  all  are  entitL 
to  the  common  use  of  the  air  and  light  of  the  heaver 
which,  in   a  certain  sense,  is  undoubtedly  true.     But  t 
defendant  does  something  more.     It  does  not  leave  t 
natural  forces  of  matter  free  to  act  unaffected  by  any  int( 
f  erence  on  its  part.     It  generates  and  accumulates  electrici 
in  large  and  turbulent  quantities,  and  then  allows  it  toesca 
upon  the  premises  occupied  by  the  plaintiff  to  its  damage 

We  are  not  prepared  to  hold  that  a  person  even  in  t 
prosecution  of  a  lawful  trade  or  business,  upon  his  o^ 
land,  can  gather  there  by  artificial  means  a  natural  eleme 
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like  electricity,  and  discharge  it  in  such  ^a  volume  thati 
owing  to  the  conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  of  his  neighbor  with  such  force 
and  to  such  an  extent  as  to  break  up  his  business,  or  impair 
the  value  of  his  property,  and  not  be  held  responsible  for 
the  resulting  injury.  The  possibilities  of  the  manifold 
industrial  and  commercial  uses  to  which  electricity  may 
eventually  be  adapted,  and  which  are  even.now  foreshadowed 
by  the  achievements  of  science,  are  so  great  as  to  lead  us  to 
hesitate  before  declaring  an  exemption  from  liability  in  such 
a  case.  It  is  difficult  to  see  how  responsibility  is  diminished 
or  avoided,  because  the  actor  is  aided  in  the  accomplish- 
ment of  the  result  by  a  natural  law.  It  is  not  the  opera- 
tion of  the  law  to  which  the  plaintiff  objects,  but  the  pro- 
jection upon  its  premises  by  unnatural  and  artificial  causes 
of  an  electric  current  in  such  a  manner  and  with  such  inten- 
rity  as  to  materially  injure  its  property.  It  cannot  be 
questioned  that  one  has  the  right  to  accumulate  water  upon 
his  own  real  property  and  use  it  for  a  motive  power ;  but 
he  cannot  discharge  it  there  in  such  quantities  that,  by 
the  action  of  physical  forces,  it  will  inundate  his  neighbor's 
lands  and  destroy  his  property,  and  shield  himself  from 
liability  by  the  plea  that  it  was  not  his  act,  but  an  inexor- 
able law  of  nature  that  caused  the  damage.  Except  where 
the  franchise  is  to  be  exercised  for  the  benefit  of  the  public 
the  corporate  character  of  the  aggressor  can  make  no  differ- 
ence. The  legislative  authority  is  required  to  enable  it  to 
do  business  in  its  corporate  form,  but  such  authority  carries 
with  it  no  lawful  right  to  do  an  act  which  would  be  a  tres- 
pass, if  done  by  a  private  person  conducting  a  like  busi- 
ness. If  either  collects  for  pleasure  or  profit  the  subtle  and 
fani>erceptible  electric  fluid,  there  would  seem  to  be  no 
great  hardship  in  imposing  upon  it,  or  him,  the  same  duty 
which  is  exacted  of  the  owner  of  the  accumulated  water 
power — that  of  providing  an  artificial  conduit  for  the  artifi- 
cial product,  if  necessary  to  prevent  injury  to  others. 
Bat  the  record  before  us  does  not  require  a  determina- 
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tion  of  the  question  in  this  form.  The  use  which  the  plain 
iff  is  making  of  its  grounded  wires  is  a  part  of  its  syste 
of  telephonic  communication  through  the  public  streets,  an 
a  necessary  component  of  the  service  it  nia.intn.iniy  the 
under  the  permission  of  the  State,  and  is  subject  to  the  co 
dition  that  it  shall  not  incommode  the  use  of  the  streets  by  ti 
public.  It  is  one  indivisible  franchise  and  is  in  its  entiret 
subservient  to  the  lawful  uses  which  may  be  made  of  the 
thoroughfares  for  public  travel.  In  this  respect  no  distin 
tion  can  be  made  between  the  injuries  resulting  from  indi] 
tion  and  conduction. 

In  the  disposition  of  this  appeal  there  has  been  no  occ 
sion  to  make  any  application  of  the  rule  that  where  a  pub] 
use  authorized  by  law  takes  no  property  of  the  individm 
but  merely  affects  him  by  proximity,  the  necessary  int€ 
ference  in  his  business  or  in  the  enjoyment  of  his  proper 
occasioned  by  such  use  furnishes  no  basis  for  damage 
RadcUff^  s]  Ea^s.  v.  May  or  ^  4  N.  Y.  195 ;  BeUinger  v.  a 
T.  0.  R.  R.,  23  id.  42  ;  Moyer  v.  N.  T.  C.  &  H.  R.  R.  1 
88  id.  351  ;   Uline  v.  iT.  T.  0.  &  H.  R.  R.  R.,  101  id.  » 
Am.  Bk.   Note  Co.  v.  Jf    T.  E.  R.  R.  Co.,  129  id.  2^ 
Under  such  a  rule  it  would  be  a  grave  question  wheth 
the  injuries  to  which  the  plaintiff  was  subjected  would  m 
if  made  permanent,  constitute  a  servitude  upon  its  proper 
which  could  not  be  imposed  without  compensation,    pi 
vided  the  parties  were  occupying  the  streets  upon  an  eqt 
footing.     As  was  said  by  Judge  Andrews  in  Cogswell 
K.   r.,  N.  H.  &  H.  R.  R.  Co.  103  N.  Y.  14:     "It  is, 
many  cases,  difficult  to  draw  the  line  and  to  determi 
whether  a  particular  use  is  consistent  with  the  duties  a 
burdens  arising  from  vicinage,  or  whether  it  inflicts 
injury  for  which  the  law  affords  a  remedy." 

We  are  spared  the  task  of  discrimination  in  this  case 
reason  of  the  legal  attitude  which  the  plaintiff  has  assum 
in  the  occupation  of  the  streets.  It  has  accorded  to  1 
public,  by  the  manner  in  which  it  has  elected  to  use 
franchise,  the  unrestricted  right  of  passage,  and  it  cam 
question  the  form  in  which  such  right  shall  be  enjoyed 
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long  as  it  is  of  lawful  origin  and  is  utilized  with  proper  care 
and  skill.  The  defendant's  mode  of  conveyance  of  pas- 
lengeTB  is  of  this  character,  and  the  plaintiff  can  no  more 
JQstly  complain  of  its  loss  from  this  source  than  it  could 
if,  by  the  jarring  of  loaded  vehicles  passing  up  and  down 
Broadway,  its  delicate  and  sensitive  instruments  were  dis- 
placed and  their  beneficial  use  impaired  or  destroyed. 

There  is  also  an  appeal  by  the  defendant  from  an  order 
denying  a  motion  for  an  extra  allowance  of  costs.  The 
decision  of  the  court  below  was  placed  upon  the  ground  of 
a  want  of  power,  and  the  special  reason  assigned  was  'Hhat 
the  action  being  to  .restrain  the  defendant  from  employing 
a  particular  system  only,  and  over  a  part  only  of  the  road, 
the  franchise  was  not  involved,  and  there  is,  therefore,  no 
basis  on  which  an  allowance  can  be  estimated." 

In  denying  the  motion  for  this  sole  cause  we  think  the 
Supreme  Court  erred.  The  subject  matter  of  the  contro- 
versy litigated  was  the  right  of  the  defendant  to  use  the 
single  trolley  system  in  the  operation  of  its  road  upon 
Broadway  and  South  Ferry  street,  and  the  prayer  for  relief 
in  the  complaint  is  that  an  injunction  issue  ^'  restraining  the 
defendant  from  operating  its  said  railroad  through  the  city 
of  Albany  by  the  electric  system  herein  described."  If  the 
right  thus  sought  to  be  perpetually  enjoined  has  a  money 
value,  and  there  was  any  evidence  in  the  moving  papers 
tending  to  establish  such  value,  the  court  had  jurisdiction 
to  entertain  the  motion,  and  it  was  its  duty  to  exercise 
its  discretion  and  dispose  of  the  application  upon  its  merits. 
We  have  examined  the  record  sufficiently  to  satisfy  us  that 
there  was  some  proof  of  this  character. 

One  witness  testifies  that  the  right  of  the  defendant  to 
run  its  cars  by  electric  motors  upon  the  single  trolley  sys- 
tem in  the  city  of  Albany  is  worth  to  the  company  the  sum 
of  at  least  $^WO,0(X),  and  as  against  the  double  trolley  sys- 
tem, or  any  other  known  system,  at  least  $76,000.  We  are 
not  permitted  to  say  how  much  this  and  other  similar  evi- 
dence may  be  worth.  We  are  dealing  exclusively  with  a 
question  of  power.    Whether  there  shall  be  any  allowance 
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at  all,  or  what  the  amount  of  it  shall  be,  and  how  £ 
Iiardships  of  the  plaintiffs  situation  shall  affect  the  ; 
nnce,  if  at  all,  are  questions  primarily  to  be  considei 
the  Special  Term  and  can  be  safely  intrusted  to  its 
minatlon.     The  authorities  cited  in  the  opinion  of  th< 
eral  Term  were  all  cases  where  no  evidence  wbb  pre 
as  to  the  commercial  value  of  the  right  or  franchise  in 
tion,  and  the  decision  was  that  in  the  absence  of  sue 
dence  it  could  not  be  presumed  to  have  a  particular 
The  just  inference  from  them  is  that  if  such  proofs  ha 
submitted  the  court  might  have  considered  them  as  a 
of  an  allowance.     People  v.  Oenessee   Valley  Can. 
Co.,  95  N.  Y.  666;  Conaughty  v.  Saratoga  Bariky 
401  ;  Heilman  v.  Lazarus^  12  Abb.  N.  C.  19. 

The  order  of  the  General  Term  granting  a  nen 
must  be  reversed  and  the  judgment  entered  ui)on  the 
of  the  referee  affirmed,  with  costs  in  all  courts. 

The  order  denying  the  motion  for  an  additional  alio 
should  be  reversed,  with  costs,  and  the  motion  remit 
the  Supreme  Court  to  be  there  heard  upon  its  merits. 

All  concur. 

Order  reversed  and  judgment  affirmed. 


Note. — This  is  the  same  case  which,  upon  a  previous  appeal,  la  i 
in  ToL  8  of  this  series,  at  pages  387  and  395. 

The  opinion  of  the  General  Term  of  the  Supreme  Court,  whioh 
reversed,  is  reported  61  Hun,  140. 

See  note  to  next  oas* 
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The  State,  ex  bel.  Wisconsin  Telephone  Company, 
Appellant,  v.  Janesville  Street  Railway  Company, 
Respondent. 

WiaeonHn  Supretne  Court,  Jan,  SO,  1894. 

(87  Wis.  73.) 
Intebfebkncb.— Municipal  control.— Mandamus. 

h  is  within  the  inherent  police  power  of  a  municipal  corporation  to  regu- 
late or  restrain  the  uae  of  electricity  as  a  motive  power  within  the  cor- 
poiate  limits. 

An  ordinance  requiring  the  maintenance  of  guard  wires  by  an  electric  rail- 
way company  **  whenever  it  shall  be  necessary  to  cross  telephone  lines  " 
applies  to  existing  as  well  as  to  future  conditions. 

A  telephone  company  which  has  lawfully  and  at  great  expense  established 
and  maintained  its  lines  in  the  streets  of  a  city  has  the  right  to  the 
remedy  of  mandamus  to  compel  an  electric  railway  company,  much  later 
in  the  field,  to  place  guard  wires  so  as  to  protect  the  telephone  line  from 
interference :  It  appearing,  in  the  given  case,  that  the  apparatus  and 
employes  of  the  telephone  company  were  in  constant  danger  ;  that  guard 
wires  are  an  effective  remedy  ;  and  that  they  were  required  by  city  ordi- 
nance, which  the  defendant  had  neglected  to  obey. 

Cases  of  this  series  cited  in  opinion  :  People  v.  Squire,  vol.  2,  p.  176  ;  W. 
U.  Tel.  Co.  V.  Mayor  of  New  York,  vol.  2,  p.  185  ;  Wisconsin  Teleph.  Co. 
Y.  (Mhkosh,  vol.  1,  p.  687 ;  Mutual  Union  Tel,  Co,  v.  Chicago,  vol.  1,  p. 
506  ;  W.  U,  Tel  Co.  v.  Philadelphia,  voL  2,  p.  08  ;  Am.  Un.  Tel.  Co,  v. 
Town  of  Harrison,  voL  1,  p.  291. 

Appeal  by  relator  from  judgment  of  Circuit  Court,  Rock 
county,  denying  motion  for  a  writ  of  mandamus. 
Facts  stated  in  opinion. 

MilfeTj  Noyes  &  Miller  and  Fethers^  Jeffris  &  Fifield^ 
for  appellant. 

Jackson  &  Jackson^  for  respondent. 
VOL.   iv-^19. 
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Orton,  C.  J. :  This  is  an  appeal  from  an  order  of 
Circuit  Court  sustaining  the  demurrer  of  the  respondeni 
the  relation  of  the  appellant,  and  quashing  the  altemal 
writ  of  mandamus.    The  material  facts  set  out  in  the  r 
tion  are  briefly  as  follows : 

The  relator,  the  telephone  company,  obtained  its  ri 
from  the  State  to  do  business  in  the  city  of  Janesville, ; 
to  erect  and  maintain  poles,  cross-arms  and  wires  over 
through  the  streets,   ways  and  alleys  of  said  city, 
operated  telephone  wires  and  erected  poles  in  the  str€ 
ways  and  alleys,  with  the  permission,  consent  and  apprt 
of  said  city,  from  1879  until  the  present  time,  at  a  g 
expense,  and  has  now  151   telephones  in  said  city 
suburbs.     The  main  trunk  lines  of  the  poles  and  ti 
have  been,  and  are  now,  maintained  upon  East,  Main 
Milwaukee  streets.     All  the  rights,  right  of  way  and  € 
ments   that   it    had   previously  enjoyed  as  a    telepl 
company  were  confirmed  by  an  ordinance  of  said  i 
dated  October  10,  1892,  a  copy  of  which  is  attached  hei 
and  marked   "Exhibit  1,"  and  the  company  has  e 
exercised  and  enjoyed  the  same,  and  all  the  said  lines 
poles  have  been  where  they  are  now  for  years,  with  a 
exceptions,  and  where  they  should  be.     The  relator 
complied  with  the  statutes  of  the  State,  and  paid  its  lie 
fee,  and  has  a  license  to  do  business  as  a  telephone  < 
pany.     The  defendant  is  a  corporation  by  the  laws  of 
State,  and  obtained  its  rights  to  operate  a  street  railws 
said  city  by  horse  power  by  ordinances  of  said  city,  d 
October  8  and  November  25,  1885,  and  operated  the  i 
on  the  same  streets  upon  which  the  relator  had  its  j 
and  wires,  among  others  East,  Main  and  Milwaukee  str 
By  an  ordinance  of  the  city,  dated  December  15,  1891 
former  ordinances  were  so  amended  as  to  give  the  dei 
ant  the  right  to  use   "electrical  power"  in  operatin 
street  railway,  and  on  a  single  or  double  track,  wit 
necessary  curv^es,  turnouts,  switches,  poles,  brackets 
wires.     The  defendant  has  erected  its  poles,  wires, 
overhead  wires,  over  and  above  the  streets  already  < 
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pied  by  the  relator  in  the  manner  aforesaid,  and,  among 
others,  East,  Main  and  Milwaukee  streets,  in  said  city. 
The  defendant  company  is  compelled  to  use  very  strong 
conductors  of  electricity  to  run  its  cars,  and  it  uses  main 
and  trolley  wires,  which  are  not  insulated,  while  the  wires 
of  the  relator  are  insulated,  and,  though  good  and  suffi- 
cient, can  only  use  feeble  and  delicate  currents  of  elec- 
tricity in  telephoning.  The  currents  used  by  the  defend- 
ant are  exceedingly  dangerous  to  property  and  persons,  by 
setting  fire  to  buildings,  and  by  injuring  persons  coming  in 
contact  therewith.  The  poles  of  the  relator  are  liable  to 
break,  and  the  wires  to  break  and  fall,  by  the  force  of 
storms,  and  this  cannot  be  prevented ;  and  when  the  wires 
do  fall  they  make  direct  crosses  with  the  wires  of  the 
defendant,  and  the  high-tension  currents  of  electricity  used 
by  the  'defendant  pass  in  the  wires  of  the  relator,  and 
destroy  its  instruments  and  other  property,  and  endanger 
the  health  of  its  employes  and  others,  and  are  liable  to 
set  fires  in  the  city.  If  the  defendant  had  constructed  its 
railway  system  properly,  it  would  have  placed  "guard 
wires"  at  not  less  than  four  feet  above  its  trolley  wires, 
and  in  that  manner  prevented  such  serious  consequences 
by  restraining  and  carrying  off  the  high-tension  currents 
safely.  Such  guard  wires,  so  placed  and  maintained,  are 
the  approved  method  of  avoiding  or  preventing  the  threat- 
ened mischief.  The  defendant  is  required  to  apply  such 
safegoards  by  an  ordinance  of  the  city,  dated  October  10, 
1892.  The  relator  has  complied  with  said  ordinance,  and 
the  defendant  has  failed  to  do  so.  This  is  the  substance  of 
the  relation. 

We  are  of  opinion  that  the  facts  set  out  in  the  relation 
are  sufficient  to  entitle  the  relator  company  to  the  remedy 
asked  for :  (1)  The  telephone  company  occupied  the  streets 
of  the  city  with  its  iK)les  and  wires,  and  was  in  the  safe 
and  successful  prosecution  of  its  business,  under  the 
aothority  of  law  and  "  by  the  permission,  consent,  and 
approval"  of  the  city  of  Janesville.  (2)  The  defendant 
company  afterwards  sets  its   poles  and  extends  its  wires 
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along  the  same  streets,  so  that  its  lines  frequently  cross  i 
lines  of  the  relator,  and  in  such  near  contact  as  to  endani 
the  persons  in  its  employment,  and  its  property,  and  threat 
the  destruction  of  its  business.     Has  the  defendant  1 
right  to  do  this,  if  it  is  in  its  power  to  prevent  the  thre 
ened  mischief  ?    By  the  common  maxim  that  one  pers 
has  no  right  to  use  his  own  to  the  injury  of  another,  and 
the  common  principles  of  elementary  law,  it  would  se 
that  it  had  not.    The  defendant  has  intruded  upon  1 
established  business  of  the  relator  in  such  way  as  to  < 
danger  it  and  the  persons  engaged  in  it,  when,   by  1 
adoption  of  such  a  simple  safeguard  and  the  only  pracl 
able  one,  such  danger  can  be  avoided  and  the  business 
both  subsist  t/Ogether.     Ought  not  the  defendant  to  be  cc 
pelled  to  adopt  such  safeguard  ?    These  facts  are  admiti 
by  the  demurrer.    The  learned  counsel  of  the  resi>ond< 
insists  that  the  relator  had  not  such  priority  of  its  busio 
by  any  right.     It  is  averred  in  the  relation  that  it  i 
established  according  to  law  and  prosecuted  '*  by  the  i 
mission,  consent,  and  approval"  of  the  city.     That  wo 
clearly  give  the  relator  a  right,  and  that  right  and  itsenj 
ment  were  prior  to  any  right  of  the  defendent.     The  r 
tor's  wires  are  up  in  the  streets,  bearing  sufficient  electr 
power  to  make  telephonic  communications,  and  the  defi 
ant  crosses  them  at  many  places  with  its  wires,    bea 
electrical  power  sufficient  to  propel  the  cars  upon  its  st 
railway,  and  the  first  storm  that  comes  may  blow  down 
poles  and  wires  of  the  relator,  and  its  wires  come  in 
tact  with  the  wires  of  the  defendant,  where  they  cross 
other,  and  become  charged  with  its  dangerous  curreni 
electricity,  set  fire  to  the  buildings  in  which  the  telep 
instruments  are  used,  and  injure  other  property  and 
persons  employed  in  the  ''Exchange"  and  other  pi 
so  as  to  endanger  or  destroy  the  business  of  the  rel 
Ou^ht  not  the  defendant  to  be  compelled  to  adop 
above  safeguards  to  prevent  this  threatened  mischief, 
withdraw  its  lines  from  the  vicinity  of  the  relator's  w 
The  company  that  caused  the  mischief  ought  to  rept 
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7  of  the  ordinance  of  the  city,  dated  October  1 0, 
1892,  imposes  this  daty  upon  the  company  nsing  this 
^'electrical  power  system"  in  all  cases,  and  requires  it  to 
apply  such  safeguards  under  a  penalty.  But  much  more  is 
it  the  duty  of  such  company  when  it  is  an  intruder  upon 
the  already  established  business  of  another  company.  The 
electric  force  is  the  most  powerful  and  dangerous  agency  of 
oatore,  and,  even  when  restrained  or  controlled  by  the  most 
perfect  machinery  and  appliances,  its  high-tension  currents 
ire  extremely  dangerous  in  many  directions.  If  a  muni- 
dpal  corporation  has  not  the  inherent  provisional  or  police 
power  to  pass  ordinances  to  regulate  or  restrain  the  use  of 
such  a  dangerous  agency  within  t;^e  corporate  limits,  it  cer- 
tainly cannot  have  such  power  for  any  purpose. 

It  is  claimed  that  said  ordinance  has  only  future  oi)era- 
tion  or  effect.     In  application  to  the  case,  sec.  7  of  said 
ordinance  provided :     "  Whenever  it  shall  be  necessary  to 
does    *    *    *    telephone  line  or  lines  of  any  wires  used," 
etc.    Has  it  not  been  necessary  for  the  defendant  company 
to  cross  these  telephone  lines  or  wires  of  the  relator  since  the 
passage  of  the  ordinance,  and  is  it  not  now  necessary  to  do 
80  ?    Then  the  ordinance,  by  its  terms,  is  applicable  to  this 
case.     The  ordinance  is  made  to  regulate  existing  things, 
and  things  which  continue  to  exist,  as  the  wires  of  the 
defendant  cross  the  wires  of  the  relator.     Whenever,  at 
any  time,  wires  so  cross,  this  safeguard  must  be  applied. 
The  ordinance  has  a  present  and  future  effect.    It  is  said 
these  wires  crossed  before  the  ordinance  was  passed.    That 
is  tme,  and  they  have  continued  to  cross  ever  since,  in  vio- 
lation of  the  ordinance.     The  ordinance  does  not  prohibit 
the  crossing  of  such  wires.     It  provides  the  remedy  for  it 
as  an  existing  evil,  and  requires  safeguards  to  be  so  placed 
as  to  avoid  the  danger  to  persons  and  property.     It  is  not 
retroactive  in  any  sense. 

FirtL  The  ordinance  is  reasonable,  because  it  requires 
that  to  be  done  which  in  law  and  good  conscience  the 
defendant  ought  to  do  for  the  protection  of  the  relator, 
whose  established  business  it  has  endangered  and  dis* 
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turbed.     Second.  It  is  clearly  sostained  under  the  x>olic 
power  of  the  city.     "The  test  is  whether  it  is  designe 
and  tends  to  protect  some  public  or  private  right  from  th 
injurious  act  of  the  company ;  as  when  it  prohibits  th 
running  of  the  cars  of  one  company  on  any  street  so  nea 
the  depot  of  another  railroad  as  to  interfere  with  safe  an^ 
convenient  access  to  the  latter  road."     Tied.  Lim.,  697-59{ 
The  statute  of  New  York,  requiring  telegraph,  telephon 
and  electric  wires  to  be  placed  underground  in  streets  ii 
certain    cities    (ch.    499,   laws   of   1885),   was  npheld   1 
People f  ex  rel.  IT.  T.  E.  L.  Co.  t.  Squire,  107  N.  Y.  698 
Western  Union  Tel.  Co.  t.  ITew  York,  38  Fed.  Rep.  6ffi 
The  right  and  authority  in  a  city,  **  to  regulate,  control  an 
prohibit  the  location,  laying,  use,  and  management  of  tel< 
graph,  telephone  and  electric  light  and  power  '  wires  an 
poleB^     *    *    *    in  order  to  guard  and  secure  the  publ 
safety  and  convenience",  is  upheld  in  Wisconsin  OML  O 
T.  Oshkoshf  62  Wis.  32.    Ordinance  to  regulate  street  rai 
ways  is  upheld  in  State,  ex  rel.  Atty.-Oen.  v.  Madison  & 
H.  Co.,  72  Wis.  612;  and  in  Stale,  ex  rel.  C.  C.  R.  Co.  ^ 
ITilbertj  72  Wis.  184.     Cities  can  regulate  the  placing  < 
electric  wires  in  the  streets.     Keasbey,  Electric  Wires,  3i 
Van  HooTc  v.   Selma,  70  Ala.  361 ;  3IutU€d  Union  H 
Co.  w.  Chicago,  16  Fed.  Rep.  309  ;  Delaware,  L.  &  W.  C 
v.  JEast  Orange,  41  N.  J.  Law,  127 ;  Western  Union  I\ 
Co.  T.  Phiiadelphia    (Pa.    Sup.),    12    Atl.    Rep.    14- 
American  Union  Tel.  Co.  w.  Harrison,  31  N.  J.  E 
627 ;  Toledo   W.  &  W.  R.  Co.  v.  Jacksonville,  67  111.  3* 
Sioux  City  St.  R.  Co.  v.  Sioux  City,  138  U.  S.  98.     The 
can  be  no  question  at  this  late  day  but  that  our  municip 
corporations  may  make  all  reasonable  regulations  for  t 
location  and  use  of  electric  wires  in  the  streets,  and  requi 
all  reasonable  safeguards  for  the  same.    The  question 
virtually  so  settled  in  this  State  by  our  own  decisions. 

The  relator  is  entitled  to  sue  out  the  writ  of  mandam 
to  compel  the  defendant  to  properly  place  such  guard  wii 
as  the  proper  safeguard  in  such  a  case  to  protect  its  rigl 
and  safety.     The  relator  is  especially  interested  in  t 
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defendant^  s  i)erf  ormance  of  this  public  duty.  It  is  admitted 
to  be  true  that  such  guard  wires  so  placed  are  the  very  best 
and  most  approved  method  of  safeguard  in  such  case.  This, 
then,  is  a  clear,  legal  right  to  be  enforced  by  mandamus. 
Marbury  v.  Madison^  1  Cranch,  137;  Union  Pac.  H.  Co.  v. 
ffaU,  91 U.  S.  343 ;  People,  exrel.  Hunt  v.  C.  &  A.  R.  Co.,  130 
HL  176.  There  is  no  adequate  remedy  in  such  a  case, 
ercept  by  the  writ  of  mandamus,  to  compel  the  respondent 
oompany  to  do  what  it  is  clearly  right  for  it  to  do,  and  that 
the  relator  has  the  right  to  compel  it  to  do  The  penalty 
enforced  would  not  cure  the  mischief.  Rex  v.  Barker^  3 
Burrows,  1266 ;  Scott  &  J.  Tel.  §  78  ;  High,  Extr.  Leg.  Rem. 
§  320  ;  People,  ex  rel.  Kimball  v.  B.  &  A,  R.  Co.,  70  N.  Y. 
660 ;  Haines  v.  People,  19  111.  App.  354 ;  People,  ex  rel. 
Bloamington  v.  C.  &A.  R.  Co.,  67  111.  118  ;  Ohio  &  M.  R,  Co. 
Y.  People,  121  111.  483 ;  Indianapolis  &  C.  R.  Co.  v.  Slate, 
137  Ind.  489;  State,  ex  rel.  Winterburg  v.  Demaree, 
SOInd.  r)19  ;  UniontoionY.  Comm.  34  Pa.  St.  293;  Howe  v. 
Commissioners,  47  Pa.  St.  361 ;  Queen  v.  Trustees  Luton 
Roads,  IQ.  B.  (Adol.  &  E.,  N.  S.)  800  ;  Cambridge  v.  C.  B. 
R.  Co.,  7  Met.  70 ;  Railroad  Comrs.  v.  P.  &  0.  C.  R.  Co.,  63 
Me.  269 ;  SLale,  ex  rd.  Blake  v.  N.  E.  R.  Co.,  9  Rich.  Law, 
247 ;  Slate  v.  H.  &N.  H.  ,R.  Co.,  29  Conn.  638 ;  State,  ex  rel. 
Van  Vliet  v.  Wilson,  17  Wis.  687 ;  State,  ex  rel.  Treat  v. 
Riclder,  37  Wis.  275  ;  State,  ex  rel,  Neaves  v.  Wood  Co., 
41  Wis.  28;  State,  ex  rel.  Orady  v.  (7.  M.  &  N.  R.  Co.,  79 
Wis.  259 ;  Overseers  of  Porter  7i>.  v.  Ocer seers  of  Jeisey 
Shore,  82  Pa.  St.  275. 

It  is  said  that  no  such  damages  have  yet  accrued.  The 
relation  very  clearly  shows  that  such  damage  is  imminent 
and  threatening,  and  the  danger  is  all  the  time  present. 
This  might  be  sufficient  ground  for  an  injunction  to  restrain 
the  defendant  from  crossing  the  wires  of  the  relator  with  its 
wires — a  much  more  violent  remedy.  The  relator  does  not 
seek  to  prohibit  such  crosses,  but  only  to  make  them  safe. 
The  relator  is  conducting  its  telephone  business  under 
constant  fear  and  apprehension.  Must  it  wait  till  the  full 
extent  of  the  apprehended  consequences  shall  have  been 
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realized  ?  The  remedy  sought  is  clearly  the  proper  one.  Tl 
demurrer  of  the  respondent  to  the  relation,  and  the  motii 
to  quash  the  writ,  should  have  been  overruled. 

By  the  Court : — The  order  of  the  Circuit  Court  is  reverse 
and  the  cause  remanded  with  direction  to  overrule  t 
demurrer  and  the  motion  to  quash  the  writ,  and  for  f urtli 
proceedings  according  to  law. 


Note. —  The  foregoing  five  cases  and  the  one  next  foUowlng  relate 
the  rights  and  duties  toward  each  other  of  different  electrical  compai 
in  the  use  of  streets.  In  the  first  two  cases  (pp.  250  and  265),  the  part 
litigant  were  both  electric  light  companies,  and  in  that  respect  on  eq 
footing ;  and  in  each  was  recognized  the  principle  that  the  one  first  li 
fully  in  occupation  obtained  rights  which  could  not  be  interfered  with. 

In  the  remaining  cases,  as  in  most  of  those  previouslj  reported  ( 
note  at  vol.  3,  page  460/,  the  contest  arose  between  a  telephone  oomp 
plaintiff  and  an  electric  street  railway  company,  defendant.  But  it  \ 
be  observed  that  ^hile  telephone  companies  cannot  restrain  electric  r 
way  companies  from  operating  their  roads,  on  the  ground  of  threatei 
injury  from  interference,  they  still  have  rights  which  railway  comiMa 
are  bound  to  respect. 

Thus  in  the  Pennsylvania  case,  anie^  p.  200,  a  preliminary  injunct 
granted  to  the  telephone  company,  plaintiff,  was  continued  against  si 
maintenance  of  the  electric  railway  appliances  as  would  endanger  plain 
from  actual  contact  of  wires,  though  discharged  as  to  induction  and  c 
duction. 

In  the  Wisconsin  case,  p.  280,  the  right  of  a  telephone  compcmy  firsl 
the  field,  to  protection  against  contact  of  its  wires  with  those  of  an  e 
trie  street  railway,  was  recognized. 

In  the  New  York  case,  p.  275,  the  question  whether  or  not  the  dutj 
the  railway  company  to  so  exercise  its  right  to  use  the  streets  as  no 
injure  other  users,  might  not  be  invoked  in  favor  of  the  telephone  o 
pany,  was  considered  but  was  decided  in  the  negative :  **  This  wiU  not  a 
the  teleplione  company,  since  its  use  of  gprounded  wires  is  part  of  its  sys 
of  telephonic  communication,  its  use  of  the  streets  for  which  is  ii 
entirety  subject  to  the  lawful  purposes  of  public  travel." 

In  the  Tennessee  case,  next  following,  the  action  was  brought  to  reo( 
the  sums  expended  by  the  telephone  company  in  obviating  the  dan, 
from  induction,  conduction  and  contact  of  wires,  and  it  was  decided  1 
as  to  the  two  last  the  plaintiff  could  recover,  but  could  not  as  to  induct 
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The  CmcBERLAin)  Telegraph  &  Telephootc  Compant 
V.  Thjb  United  Electbio  Railway  Company. 

Tmn€99ee  Supreme  Oomrt,  March  II,  1894, 
(93  Tenn.  493.) 

iNTtBTKRENCS. 

Ae  oonplAfiiMit,  s  telephone  company,  and  the  defendant,  an  electrio 
laflwaj  oompany.  being  each  in  occupation  of  the  same  streets  under 
•tatatoiy  and  municipal  authority  (the  former  company,  however,  being 
tet  in  oooupation,  but  its  occupation  being  subject  to  the  condition 
thai  **ihe  ordinary  use  of  such  public  highways  be  not  thereby 
ebstmoted,*^  the  complainant's  business  became  so  injuriously  affected 
by  conduction,  induction  and  conflict  of  poles  and  wires,  that  it  took 
mmimrm  to  secure  relief,  adopting  the  McLeuer  device  to  overcome  con* 
doetJon,  deparallelization  of  the  wires  for  induction,  and  higher  poles  to 
prevent  conflict.  It  appeared  that  the  means  adopted  were  the  best 
known  for  the  respective  purposes  and  that  the  telephone  company  alone 
oonld  oonveniently  adopt  them.  There  was  no  controversy  as  to  the 
amount  or  reasonableness  of  the  expense  incurred. 

Hdd,  that  induction  must  be  remedied  at  the  expense  of  the  complainant, 
rinoe  the  use  of  streets  by  an  electrio  railway  is  an  **  ordinary  use,"  and 
tndiiclioii  k  technically  an  "obstruction"  thereof  by  the  telephone 
oompany. 

Hist  conduction  was  not  a  result  of  or  necessarily  connected  with  street 
use,  tlM  telephone  oompany  making  all  its  ground  connections  upon 
private  ptoperty,  but  was  caused  by  a  failure  of  the  railway  company  to 
oltaiu  the  rule,  wit  iuo  utere  ut  alieum  non  laedcu,  and  that  that  com- 
pany most  pay  the  expense  of  applying  the  remedy. 

And  tihe  same  as  to  the  remaining  difficulty,  since  the  defendant  could, 
and  being  last  in  the  field  should,  have  so  placed  its  appliances  as  not 
to  conflict  with  those  of  the  complainant. 

Omss  of  this  series  cited  in  prevailing  opinion :  Taggart  v.  Newport  St.  Ry, 
Cb.,  voL  S.  p.  800 ;  Halsey  v.  Rapid  Transit  Street  Railway  Co  ,  vol.  8, 
p.  283 ;  Iff.  Adams,  Ac  Ry,  Co.  v.  Winslow,  vol.  2,  p.  262  ;  Detroit  City 
BaUway  v.  MiUs,  vol.  8,  p.  883 ;  Cincinnati  Inclined  Plane  Ry.  Co.  ▼. 
Cify,  Ac.,  Ann  ,  vol.  8,  p.  448 ;  Lockfiart  v.  Craig  St.  Ry.,  vol.  8,  p.  814 ; 
Budmm  River  Teleph,  Co.  v.  Watervliet  T.  6b  R.  R.  Co.,  vol.  8,  p.  895; 
Cumberland  Tel.  A  Teleph.  Co.  v.  United  Elec.  Ry.  Co.,  vol.  8,  p.  408. 
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Appeal  by  plaintiff  from  judgment  of  Circait  Com 
Davidson  county.     Facts  stated  in  opinion. 

Vertres  &  Vertres^  for  plaintiff. 

Mist  &  Fogg  and  J.  C.  Brac^ord^  for  defendant. 

6.  W.  Pickle,  S.  P.  J. :  This  is  a  suit  by  a  telepho 
company  against  an  electric  street  railway  company 
recover  damages  inflicted  upon  the  telephone  plant  by  t 
contiguous  railway  plant.    The  plantiff  has  appealed  fn 
an  adverse  judgment  and  assigned  errors. 

The  facts  are  practically  undisputed,  and,  so  far  as  th 
are  material  or  pertinent  to  the  questions  to  be  determine 
are  as  follows :  The  plaintiff,  a  Kentucky  corporation,  hi 
prior  to  1889,  established,  in  the  city  of  Nashville,  a  te 
phone  plant  upon  the  '*  single  wire  "  plan  or  system.     T 
earth,  under  this  system,  is  used  as  the  return  conductor 
complete  the  electrical  circuit,  and  the  overhead  "  sin{ 
wire"  must  have  earth  connections  at  both  ends,  at  t 
"  exchange  "  and  at  the  subscriber's.     These  earth  conm 
tions  of  plaintiff's  wires  were  effected  upon  private  pre 
erty  at  both  ends,  upon  the  company's  property  at  1 
*'  exchange,"  and  upon  the  subscriber's  property,  by  his  a 
sent,  at  the  other  end.  The  poles  upon  which  plaintiff's  wt 
were  stretched,  were  planted  in  the  public  streets  by  p 
mission  of  the  city  council,  and  by  authority  of  a  gene 
statute  of  this  State  which  empowers  telephone  and  otl 
like  companies,  both  foreign  and  domestic,  to  constru 
operate,  and  maintain,  upon  consideration  of  certain  be: 
fits  conceded  to  the  State  and  general  government,  th 
lines  ' '  a  long  and  over  the  public  highways  and  streets 
the  cities  and  towns  of  this  State ;  Provided^    That    1 
ordinary  use  of  such  public  highways,  streets,  etc,  be  i 
thereby  obstructed.'*     Acts  1886,  ch.  66. 

In  telegraphy,  of  which  telephony  is  but  another  for 
it  has  been  the  universal  practice  for  half  a  ctn  nry  to  i 
the  earth  as  the  "  return  circuit." 
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The  plaintifirs  plant  was  constructed  in  accordance  with 
in  approved  system,  and  the  one  chiefly  used  in  all  the 
laige  cities  of  the  United  States. 

1%e  electric  currents  required  and  used  in  the  operation 
of  plaintiffs  plant  cause  no  hurtful  disturbance  anywhere 
of  natural  electric  conditions. 

The  plaintiffs  plant,  thus  constructed,  was  in  perfect 
condition  and  successful  operation,  rendering  satisfactory 
•ervioe  to  its  patrons,  when,  in  1889,  the  defendant,  a 
domestic  corporation,  having  obtained  control  of  the  street 
lailways  of  Nashville,  which  had,  with  one  unimportant 
exception,  been  operated  by  horse  power,  constructed  and 
pat  into  ox>eration  thereon  a  ^^ single  trolley"  overhead 
electric  railway  system. 

Defendant's  action  in  this  particular  was  authorized  by 
general  public  statutes  of  the  State,  which  provided  that 
street  railway  companies  that  had  hitherto  used  animal 
power  for  the  operation  of  their  cars,  might,  with  consent 
of  the  city  authorities,  adopt  electricity  as  a  motive  power. 
Acts  1887,  ch.  65;  1889,  ch.  40.  The  required  consent  of 
the  city  authorities  was  obtained  by  defendant. 

While  there  are  two  systems  of  electric  street  railways, 
the  "single  trolley''  system  and  the  ^'double  trolley"  sys- 
tem, the  former  is  the  more  approved  and  satisfactory,  and 
the  one  in  general  use.  It  is  better  adapted,  than  the 
** double  trolley"  system,  to  single  track  railways  like  de- 
fendant's.   It  is  likewise  cheaper. 

The  defendant's  plant  was  properly  constructed  and 
equipped  according  to  the  "single  trolley"  system. 

The  earth  is  used  as  a  "return  circuit"  in  the  operation 
of  street  railways  constructed  upon  the  "  single  trolley " 
plan,  but  not  for  those  oi>erated  upon  the  "double  trolley" 

plan. 

The  defendant,  in  the  operation  of  its  plant,  generates  or 
collects  electricity  in  such  unusual  quantities,  and  applies 
and  uses  it  in  such  violent,  turbulent,  and  varying  currents* 
as  to  produce  a  non-natural  and  disturbed  condition  elec- 
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trically,  not  only  within  the  streets,  but  for  the  distance 
half  a  mile  on  either  side. 

The  plaintiffs  entire  plant  was,  for  a  time,  paialys 
and  its  utility  destroyed,  by  the  construction  and  operat 
of  defendant's  plant  or  system.  The  injuries,  so  fittal 
plaintiflTs  franchise  and  plant,  resulted  by  several  mef^ 
that  it  is  important  to  describe. 

Mrst.  Injury  resulting  from  what  is  known  as  oond 
tion  or  leakage.    Currents  of  electricity  of  great  streni 
and  power  are  generated  and  applied  by  defendant  in 
propulsion  of  its  cars.    These  abnormal  currents  of 
electrical  fluid  are  poured  out  or  permitted  to  escape  i 
the  streets.    They  overflow  the  streets  and  invade  iniv 
property  for  half  a  mile  on  either  side,  and,  finding 
earth  connections  of  the  telephone  wires  at  the  exchai 
and  at  the  subscriber's,  pass  up  into  those  wires  and  theti 
phone  instruments,  and,  by  reason  of  their  great  force  i 
volume,  substantially  destroy  the  utility  of  the  teleph 
plant.     This  interference  can  be  obviated  in  only  one  w 
viz.,  by  a  metallic  ''return  circuit"  for  one  of  the  plai 
The  only  met^iUic  "return  circuit"  for  a  railway  yet  i 
covered  is  that  known  as  the  "  double  trolley "  sysb 
The  "double  trolley"  system  is  more  expensive  than 
"single  trolley"  system,  and  inferior  iu  other  respeots 
the  operation  of  single  track  railways. 

A  recent  invention,  known  as  the  "McLeuer  device,'*! 
been  proved  by  experience  to  be  an  effective  remedy 
the  disturbances  caused  by  conduction.  This  ^'  Mclie 
device ' '  consists  of  a  large  copper  wire  supported  on  po 
with  which  the  outgoing  telephone  wires  are  connected 
both  ends,  and  which  serves  as  a  "return  circuit"  inst 
of  the  earth.  The  "  McLeuer  device  "  is  the  most  effect 
and  least  expensive  remedy  that  has  been  discovered 
the  disturbances  caused  by  conduction.  The  plaintiff  ^ 
compelled,  in  order  to  reclaim  its  plant,  to  put  in  this  " ! 
Leuer  device,"  at  a  cost  of  $3,660.58. 

Second.  Injury  resulting  from  what  is  called  indud 
or  parallelism.    The  wires  of  the  telephone  company  i 
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of  the  railway   company  are  parallel  upon  some  of  the 
itreetB. 

It  is  a  physical  fact  of  mnch  importance  in  electrical 
meehanism  tbat,  when  two  wires  of  two  circuits  are  parallel 
to  etch  other,  and  there  is  a  current  of  varying  intensity  on 
one  of  them^  this  will  produce  in  the  other  in  the  opposite 
direction,  a  current  of  electricity  of  similar  variation.  The 
amoont  of  induction  dei)ends  upon  variation  in  current,  the 
distance  of  the  wires  from  each  other,  and  the  length  of  the 
parallelism  of  the  wires.  The  current  upon  the  trolley  wire 
and  the  feed  wire  of  the  railway  is  quite  variable  in  quantity 
and  intenuty,  owing  to  the  drain  ui)on'the  store  of  the  electri- 
city by  the  moving  and  stopping  of  the  car.  Nor  is  the 
dectricity,  as  generated,  exactly  uniform  in  its  flow  from 
the  dynamos.  The  result  is,  wherever  the  telephone  wire  is 
pandlel  with  the  trolley  wire  and  feed  wire,  there  is 
induced  ux)on  the  telephone  wire  a  current  whose  variation 
corresponds  with  the  variations  of  the  electrical  current  on 
the  electric  railway  wires,  thereby  producing  such  disturb- 
ances as  render  the  use  of  the  telephone  plant  impractic- 
able. But  one  practicable  remedy  has  been  discovered  for 
the  disturbances  caused  by  induction  ;  that  is,  to  destroy 
the  parallelism  of  the  wires  of  the  two  circuits.  This 
remedy  is  practicable  for  the  telephone  company  alone. 
The  expense  incurred  by  plaintiff  on  this  account  was 
t866.30. 

Third.  The  plaintiff  expended  $816  in  putting  up  higher 
poles  <m  Main  street,  in  consequence  of  conflict  produced 
by  the  erection  of  defendant's  i)oles  and  wires.  The 
plaintifrs  poles  occupied  one  side  of  Main  street,  and 
defendant's  i)oles  were  put  up  on  both  sides  of  said  street, 
and  conflicted  with  plaintifTs  poles  and  wires  so  as  to  ren. 
der  it  necessary  for  plaintiff  to  put  in  new  and  higher 
poles. 

The  majority  of  the  court  think  the  defendant  could  have 
reasonably  avoided  this  conflict  by  supporting  its  wires 
upon  a  single  line  of  poles,  with  arms,  erected  through  the 
ndddle  of  the  street,  or  upon  the  opposite  side  from  the 
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telephone  x>ole6  and  wires.     Jndge  Snodgbass  and  ' 
writer  of  this  opinion  do  not  concur  in  this  finding  of  fa 

The  contention  of  the  parties  will  be  stated  and  dispoi 
of  in  order,  and  so  much  of  the  court's  charge  as  may 
deemed  material  will  be  stated  in  the  proper  connectio 

The  fact  that  plaintiff  sustained  loss  in  consequence  of. 
construction  and  operation  of  defendant's  plant  is  admit 
by  defendant.  The  amount  of  that  loss  is  accurately  asc 
tained,  and  is  not  a  matter  of  controversy.  The  sole  qa 
tion  for  determination  is  defendant's  liability  for  that  Ic 
The  loss  by  conduction  is  distinct  from  that  resulting  f r 
induction,  and  from  conflict  of  the  poles  and  wires  of 
two  systems.  The  two  items  last  named,  loss  by  induct 
and  by  conflict  of  poles  and  wires,  may  be  convenien 
considered  together  as  involving  the  same  or  similar  qc 
tions.  But  loss  by  conduction  will  be  considered  af 
from  other  matters. 

First,  Is  defendant  liable  for  loss  that  plaintiff  snstaii 
from  induction  and  from  conflict  of  the  poles  and  wires 
the  two  systems  ?  This  loss,  unlike  that  caused  by  c 
duction,  occurs  upon  and  within  the  streets,  and  is  a  dii 
and  immediate  result  of  plaintiff's  occupation  and  use 
the  streets  simultaneously  with  defendant. 

It  is  important  to  ascertain  the  exact  status  and  relat 
rights  of  these  companies  as  regards  their  use  and  occu 
tion  of  the  public  streets.  Both  are  quasi  public  corpc 
tions  of  the  same  general  character.  Both  serve  import 
public  ends  and  needs,  and  are  equal  candidates  for  pul 
favor.  Both  derive  their  rights  and  franchises  from 
same  source — a  public  general  statute  —  and  exerc 
them  by  permission  of  the  same  city  authorities.  1 
Legislature  intended  that  both  should  continue  to  ea 
under  conditions  favorable  to  the  accomplishment  of 
purpose  of  their  creation.  No  purpose  to  sacrifice  < 
for  the  benefit  of  the  other  is  apparent.  It  is  the 
fore  not  quite  accurate  to  say  that  defendant  has  > 
dominant,  and  plaintiff  a  subservient  use  of  the  stref 
Their  respective  rights  to  occupy  and  use  the  streets  ; 
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CD^xrdinate.  Each,  within  its  own  sphere,  is  independent  of 
tlie  other.  The  defendant's  right  is  to  use  the  streets  for 
tlie  erection  and  operation  of  an  electric  railway.  Acts 
1887,  ch.  66 ;  Acts  1889,  ch.  40.  And  this,  it  is  insisted,  is 
a  strictly  legitimate  and  ordinary  street  use.  The  plaint- 
iffs right  is  to  use  the  streets  incidentally  in  the  erection 
and  operation  of  a  telephone  plant,  with  the  proviso  that 
tike  ordinary  use  of  the  streets  be  not  thereby  obstracted. 

It  is  i>erfectly  clear  that  no  conflict  can  occur  between 
th^ee  companies  in  the  use  of  the  public  streets,  if  each 
ihall  remain  within  its  proper  sphere  and  exercise  its 
powers  with  that  careful  and  prudent  regard  for  the  rights 
of  the  other  which  the  law  enjoins.  The  defendant  must 
exercise  care  and  prudence  to  avoid  injury  to  plaintiff,  and 
plaintiff  must  not  obstruct  defendant's  use  of  the  streets,  if 
that  be  an  **  ordinary  use."  Is  an  electric  street  railway 
in  ordinary  use  of  the  streets  ?  There  can  be  no  substan- 
tial distinction  between  an  ordinary  and  a  strictly  legiti- 
mate use  of  the  streets. 

With  rare  unnaimity  the  courts  have  concurred  in 
holding  that  an  electric  street  railway,  constructed  and 
operated  upon  the  streets  by  means  of  an  overhead  trolley 
wire  supi)orted  by  poles,  with  permission  of  the  public 
aathorities,  for  the  transportation  of  passengers  only,  and 
conforming  its  track  to  the  surface  of  the  ground,  is  not  an 
additional  servitude  upon  the  fee  within  the  streets,  but  a 
legitimate  use  of  the  streets  within  the  original  general 
purpose  of  their  dedication.  Taggart  w.  Newport  Street 
BaUtJoay  Co.^  2  Am.  B.  R.  &  Corp.  Cas.  (B.  I.)  44 ; 
Ralsey  r  Bapid  OOransU  St.  By.  Co.,  47  N.  J.  E4. 
380 ;  Mi.  Adams,  etc.  By.  Co.  t.  Winslouf,  3  Ohio  Cir.  Ct 
R.,  425 ;  netroU  City  By.  w.  MtUa,  86  Mich.  «34  ;  Cin- 
Hnnati  Inc,  PU  By.  Co.  t.  City,  etc.,  Asn.,  12  L.  R.  A. 
(Ohio),  534  ;  Lochhart  r.  Craig  St.  By.  139  Pa,  St.,  419  ; 
(6  Am.  R.  R.  &  Corp.  Cas.  335.)  Streets  were  designed  to 
afford  &cilities  for  the  intercommunication  of  the  multi. 
tudes  of  people  assembled  within  cities  and  towns.  New 
and   improved    methods   of  travel,   devised  to  meet  the 
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growing  demands  of  increased  population  and  sabnri 
life,  are  within  the  original  general  purpose  for  wh 
streets  were  created. 

Electric  street  railways,   constructed  and  operated 
stated,  are  but  a  modem  and  improved  use  of  the  street! 
public  ways,  affording,  without  considerable  public  inc 
venience  or  obstruction  of  other  proper  use  of  the  streets, 
facilities  for  cheap,  rapid,  reliable,  and  convenient  trans] 
tation,  so  essential  to  the  population  of  large  cities  i 
their  suburban  additions.    The  growth  and  extensioi 
cities  must  have  been  contemplated  when  the  streets  i 
established.  Such  use  of  the  streets,  whether  new  or  oM 
would  best  accommodate  the  increased  population,  must  li 
been  likewise  contemplated.   That  the  electric  railways 
the  streets  only  by  statutory  permission  or  regulation,  cai 
affect  the  question,  as  the  Legislature  may  undoubt< 
regulate  the    ordinary    use    of   streets.      The    object 
urged  against  the  electric  railway  would  exclude  the  h 
car  and  the  cable  car  ;  and  the  result  would  be  to  mag 
the  abutter's  insignificant  interest  in  the  fee  into  an  im 
tance  and  value  never  contemplated  by  either  party,  an 
subject  the  public  to  the  burden  and  inconvenieno 
making  new  condemnations  of  the  fee  upon  the  introduc 
of  any  new  and  improved  method  of  using  the  stn 
We  hold  the  electric  street  railway  a  legitimate  use  of 
street  within  the  original  general  purpose  of  dedication ; 
therefore  an  ordinary  use.     This  seems  to  have  been 
common    understanding  hitherto  of  the  Legislature, 
street   railway    companies,   the    general  public,  and 
legal  profession.      We  do  not  hold,  and    must   noi 
understood    as  holding,   that    the  electric  railway 
panics  may,   without  making  compensation,    aocom] 
such  ordinary  use  of  the  streets  with  such  extraordi 
incidents  as  impose  new  or  additional  burdens  upon  pn 
ties  outside  the  streets  that  were  not,  and  could  not  havel 
contemplated  and  compensated  for  in  the  original  tal 
The  differences  between  a  dummy  line  and  an  electrics 
railway  are    so  palpable  as  to  require  no   enumera 
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Judges  Wilkes  and  Bright  do  not  concur  in  the  conclnsion 
that  electrio  street  railways  are  an  ordinary  use  of  the 
streets. 

By  whose  negligence  or  fault  has  plaintiff  sustained  the 
I08B  under  consideration  ?  Clearly,  upon  the  facts  as  found 
by  the  majority,  the  loss  caused  by  conflict  of  poles  and 
wires  is  imputable  to  defendant's  fault  or  want  of  care. 
Haying  power  to  have  avoided  this  conflict  without  injury 
to  its  plant,  it  was  defendant's  duty  to  do  so.  The  con- 
flict was  the  result  of  defendant's  unnecessary  act.  On  the 
other  hand,  the  loss  by  induction  cannot  be  imputed  to  any 
finlt  or  negligence  of  defendant.  Its  plant  was,  as  regards 
this  matter,  proi)erly  constructed  and  operated.  Defend- 
ant conld  not  obviate  induction  without  abandoning  the 
streets  where  it  occurred.  Induction  is  such  obstruction  of 
the  streets  as  plaintiff  is  forbidden  to  create. 

The  objection  that  induction  is  not  an  obstruction  of  the 
streets  *' sticks  in  the  bark.''  True,  it  did  not  arrest  the 
constmction  and  oi)eration  of  defendant's  plant,  but  that 
results  not  for  the  reason  that  induction  is  not  an  obstruc- 
tion, but  because  defendant  was  sufficiently  powerful  to 
disregard  and  override  it. 

A  child,  npon  defendant's  track,  in  front  of  its  moving 
car,  is  not,  in  a  strict  sense,  an  obstruction,  but  who  will 
say  that  the  fact  does  not  seriously  interfere  with  defend- 
ant's free  and  unembarrassed  use  of  the  street.  The  con- 
straint caused  by  liability  for  legal  penalties,  if  the  child 
18  crushed,  operates  as  a  very  substantial  obstruction. 
Defendant  must  stop  the  car,  or  incur  serious  liability.  It 
is  in  vain  to  say  that  induction  is  not  an  obstruction,  if 
defendant  shall  be  held  for  the  unavoidable  damage  caused 
by  it.  It  is  true,  induction  implies  no  physical  contact  of 
the  two  plants,  but  it  is  a  direct  and  immediate  result  of 
plaintiff's  use  and  occupation  of  the  streets.  The  presence 
and  position  of  plaintiff's  poles  and  wires  upon  the  streets 
eaose  induction,  and  their  removal  would  obviate  it.  The 
plaintiff  cannot  recover  for  the  loss  sustained  from  indue- 

VOL.  IV— 20. 
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tion.  It  results  from  his  nnlawful  obstmction  of  defei 
ant's  nse  of  the  streets.  The  consideration  of  other  qa 
tions  is  irrelevant  in  this  connection. 

Second.  Is  defendant  liable  for  loss  sustained  by  plain' 
from  the  effects  of  conduction  ?    The  loss  by  condncti< 
unlike  that  caused  by  induction,  does  not  result  fr 
plaintifiTs  obstruction  of  defendant's  use  of  the  streets 
an  ordinary  purpose.    This  interference  would  occur,  s 
cause  precisely  the  same  loss  to  plaintiff,  and  in  precis 
the  same  manner,  if  plaintiff  had  no  poles  or  wires  u] 
the  streets.    Loss  by  conduction  does  not  result  in 
slightest  degree  from  the  presence  of  plaintiff's  poles  i 
wires  upon  the  streets,  and  would  not  be,  to  any  exU 
remedied  by  their  removal.    The  contact  between  the  ' 
plants  caused  by  conduction,  and  the  consequent  injr 
do  not  occur  upon  or  within  the  streets,  or  through 
medium  of  plaintiff's  poles  and  wires  located  upon 
streets,  but  upon  plaintiff's  private  property,  and  thai 
its  subscribers,  lying  outside  of  the  streets,  and  wil 
half  a  mile  on  either  side. 

The  fact  of  plaintiff's  occupation  and  use  of  the  str€ 
a  controlling  factor  in  determining  defendant's  liabJ 
for  loss  by  induction,  is  irrelevant  in  the  consideratioi 
the  question  of  defendant's  liability  for  loss  by  conduct 
This  question  must  be  determined  as  if  plaintiff  hac 
ix)les  or  wires  upon  the  streets. 

The  proviso,  in  the  statute  of  1885,  forbidding  plain 
by  its  use  of  the  streets,  to  obstruct  their  ordinary  use, 
no  application  to  the  question  under  consideration.  ^ 
pi\>viso  limits  plaintiff's  use  of  the  streets,  but  it  does 
abridire  its  right  to  private  property  outside  the  stn 
and  wholly  detached  from  their  use.  That  statute  cor 
uiH^n  plaintiff  the  use  of  the  streets,  and  limits  that 
It  dot^s  not  confer  uiH>n  plaintiff  any  rights  of  pri 
pr\>]vrty  outside  the  stn?et5^  and  does  not  undertak 
abrids:^  any  suoh  rights.  The  proviso  pertains  wholly 
exolnsivoly  to  the  use  of  the  stivetSw 

The  i:efoiulant*s  claim  to  the  dominant  use  of  the  stn 
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ceded,  has  no  place  in  the  consideration  of  this  rues- 
nyolving  the  rights  of  the  parties  ontside  the  streets. 
>ther  contention  of  a  kindred  nature,  made  on  behalf 
lendant,  may  be  conveniently  disposed  of  in  this  con- 
VEL  It  is  insisted  that  plaintiff's  corporate  franchise 
BToked  or  modified  as  an  effect  of  the  legislation  per- 
ig  street  railway  companies  to  use  electricity  in  the 
dflion  of  their  cars,  at  least  so  far  as  to  render  it  sub- 
ate  to  defendant's  junior  franchise. 
state  it  in  another  form,  the  insistence  is  that  the  act 
)5,  for  the  benefit  of  telephone  companies,  has  been 
led  or  modified  by  implication  by  the  acts  of  1887  and 
for  the  benefit  of  electric  street  railway  companies. 
als  of  statutes  by  implication  are  not  favored.  Bepug- 
f  between  statutes  must  be  plain  and  unavoidable,  or  a 
statute  will  not  operate  to  repeal  an  earlier  one  by 
cation. 

ain,  no  intention  on  the  part  of  the  Legislature  to 
ge  the  granted  rights  of  one  corporation  by  a  new 
;  to  another  will  be  recognized  by  the  courts,  unless 
intention  plainly  appears  in  the  law.  And  especially 
id  this  rule  prevail  when  both  corporations  are,  as  in  this 
useful  public  servants,  equally  indispensable  to  public 
mience  and  the  one  enjoying  the  older  grant  has 
ired  property  and  expended  money  upon  the  faith  of  it 
li  would  be  destroyed  by  the  revocation  of  its  franchise. 
ay  be  conceded  that,  under  our  Constitution  of  1870, 
mte  franchises  are  revocable  at  the  will  of  the  Legisla- 
The  Legislature  has  undoubted  power  to  exclude  a 
ga  corporation  from  the  State.  In  neither  instance 
d  the  corporation  have  just  cause  to  comx^lain.  But, 
power  does  not  extend  to  the  confiscation  of  the  prop- 
of  the  corporation  thus  denied  the  exercise  of  its 
shise.  But,  in  the  case  under  consideration,  the  plaint- 
rights  and  franchise  have  not  been  abridged  or  revoked 
ny  subsequent  legislation  in  favor  of  street  railway 
HUiies.  Had  a  result  so  extraordinary  been  intended 
e  revocatiou,  without  compensation,  af  the  telephone 
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franchises  for  the  benefit  of  the  street  railways,  it  would  h 
found  expression  by  positive  enactment.  It  canuot 
admitted  by  implication  upon  this  record. 

There  is  no  necessary  conflict  between  the  rights 
franchises  of  these  companies.  There  is  not  any  unav 
able  repugnancy  between  the  statutes  upon  which  1 
respectively  rely.  The  electric  railway  plant  can  be  o 
ated,  under  proper  limitations  as  to  distance  and  appars 
without  causing  injury  to  telephone  plants  by  conduci 
This  fulfils  defendant's  grant  without  trenching  upoi 
pre-existing  rights  of  plaintiff.  If  defendant  seeks  to 
a  more  beneficial  use  of  its  plant  by  an  invasion  or  a 
plaintiff's  property,  it  is  just  that  compensation  shoul 
made. 

Our  conclusion  is  that  plaintiff's  rights  have  not 
abridged  or  revoked  by  the  acts  of  1887  and  1889,  but  re 
precisely  as  they  were  before  the  passage  of  these  stat 

It  should  be  observed,  in  this  connection,  that  the  ii 
caused  by  conduction  is  not  such  necessary  incident  ti 
ordinary  use  of  the  streets  as  to  have  been  contemplates 
compensated  for  in  the  original  taking  for  street  usef 
is  not  necessarily,  or  even  ordinarily,  inflicted 
abutters,  but  extends  to  many  properties,  on  either 
that  have  not  been  taken  or  subjected  to  any  burdc 
street  uses. 

This  brings  us  to  the  consideration  of  a  novel  and 
important  question.     It  is  insisted  by  defendant  that  p 
iff  cannot  recover  the  damages  caused  by  conduction,  e 
on  the  theory  that  it  has  the  right  to  the  exclusive  i 
the  whole    earth  for  electric  purposes.     A  monopc 
the  earth's  use  for  any  purpose,  or  by  any  person, 
course,  inadmissible.    The  plaintiff,   however,  repu< 
this  ambitious  and  extravagant  claim,  and  insists  tl 
demand  is  the  more  modest  and  I'easonable  one  fc 
exclusive  use  of  electricity  upon  its  own  premises, 
authorized  and  non-hurtful  manner,  without  injurioi 
turbance  from  non-natural  electric  conditions  caused  I 
defendant's  acts. 
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To  recall  the  X)ertiiient  facts  :  The  plaintiflf  had,  by  public 
anthority  and  i>ermissioii,  erected  and  equipped  its  tele- 
phone plant  ni)on  an  approved  plan,  and  put  it  into  sue- 
eeflsfal  operation,  grounding  its  wires  upon  the  property  of 
itself  and  subscribers,  and  using  the  earth  as  a  ''return 
eircait,"  in  accordance  with  the  universal  practice  of  half  a 
century  in  like  enterprises.      Afterwards,  defendant,  by 
like  permission,  began  the  operation  of  a  ^'  single  trolley  " 
electric  railway  plant,  using  the  earth  as  its  ''  return  cir- 
eoif     The  defendant's  plant  was  placed  in  such  proximity 
to  plaintiflTs  pre-existing  plant  as  to  cause  injury  to  the 
latter  by  conduction.    The  operation  of  plaintiff's  plant 
caused  no  injurious  disturbance  of  natural  electric  con- 
ditions anywhere. 

In  the  operation  of  defendant's  plant  large  and  turbulent 
artificial  currents  of  the  electrical  fluid  were  generated  and 
poured  into  the  streets  beyond  defendant's  control.  These 
currents,  following  a  natural  law,  left  the  streets  and  over- 
flowed private  property  for  half  a  mile  on  either  side.  It  was 
upon  the  private  property  of  plaintiff  and  its  subscribers, 
and  not  elsewhere,  that  these  abnormal  electric  currents 
found  and  ascended  plaintiff's  ground  wires  and  throttled 
its  plant.  The  injury  by  conduction  can  be  obviated  at  an 
expense  which  entails  no  great  hardship  upon  either  party. 

We  think,  ui)on  these  facts,  that  plaintiff  has  the  right 
to  the  protection  of  the  courts  in  the  enjoyment  of  its  prop- 
erty. Franchises,  easements,  and  the  ability  to  use  prop- 
erty, though  intangible,  have  value,  and  are,  equally  with 
tangible  property,  entitled  to  the  recognition  and  protec- 
tion of  the  courts.  If  plaintiff's  claim,  that  contemplates 
no  more  than  a  lawful  and  non-hurtful  use  of  its  own  prop- 
erty, shall  be  characterized  as  a  demand  for  the  monopoly 
of  the  whole  earth,  what  shall  be  said  of  defendant's  larger 
demand  for  a  hurtful  use  not  only  of  ^the  streets,  but  of 
private  property  for  half  a  mile  on  either  side  ?  The  plaiot- 
ilTs  request  is :  ^^  Let  me  alone  in  that  use  or  application 
of  electricity  ui)on  my  own  premises,  that  causes  no  harm 
or  disturbance  to  any  one  anywhere."     The  defendant's 
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command  is  :  *'6et  out  of  my  way  1 "  to  all  feeble  electricj 
enterprises  that  may  have  the  misfortune  to  come  with] 
the  range  of  its  power. 

The  plaintiff  proposes  an  adjustment  of  conflicting  clain 
with  defendant  by  the  rule  embodied  in  the  enlightene 
maxim,  sic  utere^   etc.,  while  defendant  .insists  upon  tl 
application  of  that  ruder  maxim,  ^^  might  makes  right. 
If  defendant  could  succeed  in  its  ^contention,  there  can  I 
little  doubt  that  the  unjust  rule  thus  established  won) 
some  day  '*  return  to  plague  the  inventor."     What  pr 
tecti  )n  has  this  defendant  in  the  enjoyment  of  its  vast  pro 
erties,  if  it  can  be  deprived  of  the  power  to  operate  the 
by  some  younger,  but  more  robust,  child  of  invention  th 
shall  hereafter  obtain  mastery  in  the  electric  world  ? 
not  the  non-injurious  use  of  electricity  the  only  safe  ai 
just  basis  for  the  adjustment  of  the  conflicting  claims 
electrical   inventions   and    enterprises?     What   differe 
basis  than  this  can  be  arbitrarily  established?    Whi 
shall  the  line  be  drawn  between  those  electrical  enterprif 
that  must  take  care  of  the  artificial  currents  of  electric: 
generated  by  them,  and  those  that  shall  not  be  required 
do  so. 

To  concede  defendant's  claim  is  to  give  to  it  a  hurt 
use  of  plaintiff's  property,  and  at  the  same  time  to  d€ 
plaintiff  the  harmless  use  of  its  own.     The  argument  tl 
assumes  that  plaintiff  is  claiming  the  whole  earth  ac 
return  circuit,  and  therefore  appropriating  a  common  ijj 
to  its  exclusive  use,  because  **  plaintiff's  portion  of 
earth  cannot  be  isolated  and  separated  electrically  from 
balance  of  the  earth,"  is  one  which,  if  pressed  to  its  logi 
results,  would  work  a  revolution  in  the  law  as  to  the  use 
the  earth,  the  water,  and  the  air.     How,  if  this  argum 
be  sound,  can  any  one  insist  that  the  air  and  water,  tl 
by  the  operation  of  natural   law,  visit  his  premises  \ 
support .  life,  shall  not  be  rendered  noisome  and  impure 
the  injurious  acts  of  his  neighbor?    It  is  impossible  1 
his  portion  of  the  air  or  water  can,  in  advance,  be  '*  isola 
and  separated  from  the  balance."    Is  not  the  right  to 
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086 of  air  and  water  as  '^common"  as  that  to  nse  elec- 
tricity ?  If  the  right  to  the  non-hurtful  use  upon  one's 
own  premises,  withoat  injurious  disturbance  from  others, 
of  air  or  water  or  electricity,  is  made  to  depend  upon  his 
ibiUty  to  isolate  and  separate,  in  advance,  his  portion  of 
these  elements  from  the  ^^  balance,"  that  right  resolves 
itself  into  an  ''airy  nothing." 

The  saggestion  that  plaintiff,  in  using  the  earth  as  its 
"return  circuit,"  appropriates  and  uses  electrically  the 
properties  intervening  between  its  "exchange"  and  its 
subscribers'  station  in  any  other  than  a  lawful  manner,  is, 
as  we  think,  based  upon  a  misconception. 

The  plaintiff's  use  of  electricity  causes  no  disturbance 
electrically  ui)on  these  intervening  properties  or  elsewhere, 
and  affords  no  inducing  cause,  there  or  elsewhere,  for  the 
invasion  of  its  property  by  defendant's  artificial  electrical 
currents. 

The  plaintiff  uses  the  intervening  or  other  outside  prop- 
erties for  electrical  purposes  in  no  other  sense  than  it  uses 
abutting  lands  as  a  part  of  the  frame- work  of  the  earth  to 
support  its  own ;  or  uses  the  channel  of  the  stream  upon 
adjoining  lands  that  conveys  the  water,  by  natural  flow,  to 
its  own ;  or  uses  the  law  of  gravitation  that  causes  the 
water  to  flow  towards  its  land  instead  of  in  an  opposite 
direction.  The  plaintiff  does  not  assert  the  right  to  an 
injurious  use  of  electricity,  even  upon  its  own  premises. 

The  doctrine  that  reason  sanctions  and  justice  approves, 
as  It  appears  to  us,  is  that  the  lawful,  harmless,  and  accus- 
tomed use  ui)on  one's  land,  alike  of  water,  air,  or  elecricity, 
cannot  be  lawfully  obstructed  or  impaired  by  the  injurious 
act  of  another,  attended  with  such  disturbance  of  natural 
existing  conditions,  and  consequent  loss,  as  that  caused  by 
conduction  in  this  case,  especially  when  the  party  perform- 
ing the  injurious  act  had  the  power  to  obviate  and  remedy 
tlie  injury  or  loss,  without  greater  sacrifice,  comparatively, 
than  is  required  of  defendant  in  this  case  to  remedy  con- 
duction. 

It  is  not  material  that  the  injurious  act  is  done  upon  the 
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premises  of  one  other  than  the  injured  party — ^as,  if  tl 
channel  of  a  stream  is  cut  upon  adjoining  lands,  and  tl 
water  diverted,  or  the  waters  are  there  arrested  in  the 
regular  flow  and  then  turned  loose  in  flooding  quantities. 

To  su'^tain  plaintiffs  claim  accords  with  the  analogies 
the  law,  as  will  appear  from  the  following  cases : 

A  manufacturer  of  cocoa  matting  used  a  delicate  chemic 
to  bleach  his  matting,  which  was  then  hunc:  oat  on  his  ov 
land  in  the  air  to  dry.  Another  manufacturer  made  si 
phate  of  ammonia,  and  the  vapors  escaping  in  the  air  ccw 
bined  with  the  bleacher's  chemicals  and  blacked  his  ma 
It  was  shown  that  if  the  cocoa  mat-maker  had  used  anotk 
chemical  just  as  good,  or  better,  his  mats  would  not  ha 
been  affected.  But  it  was  held  that  he  had  the  right  to  i 
any  chemical  he  pleased  which  would  not  hurt  anybo 
else,  and  that  he  had  the  right  to  have  the  air  come  to  1 
lands  pure  and  untainted.  Cooke  v.  Furbes^  L.  R.,  6  I 
Cas.  166. 

A  manufacturer  discharged  the  refuge  from  his  woi 
into  a  surface  stream.  It  corroded  the  boilers  of  anotl 
factory  below,  whi'jh  used  water  from  the  stream  for  ste: 
purposes.  The  upper  manufacturer  was  enjoined.  Merrijl 
V.  Lombard,  13  Allen,  16  (S.  C,  90  Am.  Dec,  172). 

A  manufactory  of  copper  in  one  case,  and  of  lead  in  j 
other,  gave  off  vapora,  which  were  carried  by  the  winds  uj 
the  lands  of  another,  and  injured  growing  crops,  fruit  tre 
and  flowers.  They  had  to  close  down.  St.  Helens  SmeUt 
Co.  V.  Tipping,  11  House  of  Lords  Cas.  642 ;  App.  of  Pei 
Land  Co.,  96  Penn.  St.  116  (S.  C.,42  Am.  Rep.  634). 

A  brewer  bored  a  deep  well  and  got  water  for  use  in  mi 
ing  his  ale.  There  was  no  running  stream  below.  ] 
neighbor  had  a  similiar  well,  but  used  it  as  a  sink.  1 
sewage  percolated  the  brewers  land,  and  polluted  ' 
water  so  it  could  not  be  used  in  making  ale.  The  bre^ 
was  protected  in  the  use  of  his  well.  Ballard  v.  TomZins 
L.  K.,  2.)  Ch.  Div.,  115  (S.  C,  24  Am.  Law  Reg,,  634). 

The  Standard  Oil  Company  stored  oil  in  its  warehou 
The  oil  barrels  leaked.     This  leakage,  soaking  into 
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€uih,  x>eTColated  Mr.  Kinnaird's  land,  and  rained  his  spring. 
It  was  held  the  company  had  no  right  to  thus  use  its  prop- 
€rty.  KinnairdY.  Standard  Oil  Co.,  89  Ky.  (S.  C,  26 
Am.  St.    645  ). 

A  silk-maker  required  water  of  great  softness  and  purity 
to  wash  and  dye  his  silks.    He  got  it  out  of  the  '^  Charnot." 

A  public  water  company  built  a  reservoir  above,  and  so 
oollected  the  water  that  when  it  was  discharged,  the  purity 
of  the  water  was  affected.  The  company  had  to  quit. 
dines  V.  Staffordshire,  etc.  Co.,  L.  R.,  8  Ch.  App.  Cas. 
186 ;  Gould  on  Waters,  sec.  219 ;  Acquaenock  Water  Co.  v. 
Watson,  29  N.  J.  Eq.  372. 

Aldiough  the  precise  question  determined  in  this  case 
lias  not  hitherto  been  necessarily  involved  in  the  decision 
of  any  case,  it  has,  nevertheless,  been  considered  by  some 
of  the  courts. 

In  Hudson  River  Tel.  Co.  t.  Watervliei;  T.  A  B.  B. 
Co.f  62  N.  E,  Rep.,  decided  in  1892,  the  Court  of  Appeals  of 
tile  State  of  New  York  expressed  its  views  as  follows : 

'^  Thp>  defendant  insists  that  it  has  an  equal  right  with 
plaintiff  to  make  use  of  this  property,  or  law  of  nature,  in 
the  conduct  of  its  business,  just  as  all  are  entitled  to  the 
common  use  of  the  air  and  the  light  of  the  heavens,  which, 
ii  a  certain  sense,  is  undoubtedly  true.  But  the  defendant 
does  something  more.  It  does  not  leave  the  natural  forces 
of  matter  free  to  act,  unaffected  by  any  interference  on  its 
part  It  generates  and  accumulates  electricity  in  large  and 
turbulent  quantities,  and  then  allows  it  to  escape  upon  the 
premises  occupied  by  the  plaintiff,  to  its  damage. 

**  We  are  not  prepared  to  hold  that  a  person,  even  in  the 
prosecution  of  a  lawful  trade  or  business  upon  his  own 
land,  can  gather  there,  by  artificial  means,  a  natural  ele- 
ment like  electficity,  and  discharge  it  in  such  volume  that, 
owing  to  the  conductive  properties  of  the  earth,  it  will  be 
conveyed  upon  the  grounds  or  his  neighbor  with  such  force 
and  to  such  an  extent  as  to  break  up  his  business  or  impair 
the  value  of  his  property,  and  not  be  held  responsible  for 
the  resulting  injury.     The  i)ossibilities  of  the  manifold 
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industrial  and  commercial  uses  to  which  electricity  ma 
eventually  be  adopted,   and  which   are   even  now  fon 
shadowed  by  the  achievements  of  science,  are  so  great  a 
to  lead  us  to  hesitate  before  declaring  an  exemption  froi 
liability  in  such  a  case.     It  is  difficult  to  see  how  respons 
bility  is  diminished  or  avoided  because  the  actor  is  aide 
in  the  accomplishment  of  the  result  by  a  natural  law.    '. 
is  not  the  operation  of  the  law  to  which  plaintiff  object 
but  the  projection  upon  its  premises,  by  unnatural  ai 
artificial  causes,  of  an  electric  current  in  such  a  manne 
and  with  such  intensity,  as  to  materially  injure  its  pro; 
erty.    It  cannot  be  questioned  that  one  has  the  right  ' 
accumulate  water  upon  his  own  real  property,  and  use 
for  a  motive  power ;  but  he  cannot  discharge  it  there 
such  quantities  that,  by  the  action  of  physical  forces, 
will  inundate  his  neighbor's  lands  and  destroy  his  pro 
erty,  and  shield  himself  from  liability  by  the  plea  that 
was  not  his  act,  but  an  inexorable  law  of  nature,  tb 
caused  the  damage.     Except  where  the  franchise  is  to 
exercised  for  the  benefit  of   the    public,   the    cori)ora 
character  of  the  aggressor  can  make  no  difference.    T 
legislative  authority  is  required  to  enable  it  to  do  businc 
in  its  corporate  form ;  but  such  authority  carries  with 
no  lawful  right  to  do  an  act  which  would  be  a  trespass 
done  by  a  private  person  conducting  a  like  business, 
either  collects,  for  pleasure  or  profit,  the  subtle  and  imp 
pable  electric  fluid,  there  would  seem,  to  be  no  great  hiu 
ship  in  imposing  upon  it,  or  him,  the  same  duty  which 
exacted  of  the  owner  of  the  accumulated  water-power 
that  of  providing  artificial  conduit  for  the  artificial  p: 
duce,  if  necessary,  to  prevent  injury  to  others.'* 

The  opinion  of  the  Supreme  Court  of  New  York  was 
the  same  effect. 

An  English  judge,  in  a  recent  case,  has  thus  stated  ] 
views : 

*'But,  after  reflecting  much  on  the  merits  of  th^case, 
the  argument  addressed  to  me,  and  on  the  peculiarity 
an  electric  current  as  distinguished  from  every  other  pow 
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I  fail  to  see  any  reason  why  the  principle  should  not  be 
applied  to  it.  I  cannot  see  my  way  to  hold  that  a  man 
irtio  has  created  —  or,  if  that  be  inaccurate,  called  into 
q)ecial  existence  —  an  electric  current  for  his  own  pur- 
poses,  and  who  discharges  it  into  the  earth  beyond  his  con* 
trol,  is  not  as  resi)on8ible  for  damages  which  that  current 
does  to  his  neighbor  as  he  would  have  been  if,  instead,  he 
bad  discharged  a  stream  of  water.  The  electric  current 
Biay  be  more  erratic  than  water,  and  it  may  be  more  diffi- 
eolt  to  calculate  or  to  control  its  direction  or  force,  but, 
when  once  it  is  established  that  the  particular  current  is  the 
creation  of,  or  owes  its  special  existence  to,  the  defendant, 
and  is  discharged  by  him,  I  hold  that  if  it  finds  its  way 
onto  his  neighbor's  land,  and  there  damages  the  neighbor, 
the  latter  has  a  cause  of  action."  Nat.  Td.  Co.  y.  Baker, 
L,  R.  (1893),  2  Ch.  186. 

The  same  doctrine  was  maintained  by  Judge  Taft,  then 
judge  of  the  Superior  Court  of  Ciucinnaii,  and  now  a  jus- 
tice of  the  Federal  Circuit  Court  of  Ai)peals,  in  the  case  of 
the  CHiff  and  Suburban  Tel.  Asa.  v.  The  Chidnitati 
Inclined  Plane  Railway  Company. 

The  injury  by  conduction  constitutes  »uch  invasion  or 
tdLing'of  plaintiff's  property  as  renders  defendant  liable 
for  the  damage  done.  It  is  a  direct  and  immediate  result 
of  defendant's  injurious  act.  It  imposes  a  burden  upon 
plaintiff's  property  that  impairs  its  use  and  value.  The 
loss  is  fixed  and  definite  in  amount.  It  can  make  no  differ- 
ence that  no  material  thing  was  taken,  or  that  the  loss 
resulted,  not  from  contact  of  material  things,  but  through 
the  agency  of  the  subtle  and  impalpable  electric  fluid. 

The  important  consideration  is  that  a  thing  of  value  has 
been  taken  from  plaintiff  for  the  benefit  of  defendant  as 
the  representative  of  the  public,  and  for  that  thing  com- 
I>ensation  must  be  made.  It  is  a  plain  dictate  of  justice 
that  the  public,  not  the  individual  citizen,  should  leave  tlie 
burdens  imposed  upon  private  prorerty  for  the  public 
benefit  That  defendant's  act  may  Lave  been  authorized 
and  lawful  can  make  no  difference.    The  Legislature  has 
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not  the  i)ower  (except,  perhaps,  as  to  corporate  franchise 
to  authorize,  and  in  this  case  it  has  not  undertaken  1 
authorize,  the  taking  of  private  property  for  a  public  m 
without  compensation. 

Says  Mr.  Taylor  on  Corporations:  "To  constitute 
taking  of  property,  iu  is  not  necessary  that  any  maleri 
thing  be  actually  taken ;  it  is  enough  if  any  right  of  ti 
owner  respecting  the  thing  owned  be  impaired,  so  that  1 
cannot  apply  the  thing  to  all  the  uses  of  which  it  was  f  on 
erly  capable.  The  Legislature  cannot  authorize  either 
direct  or  a  consequential  taking  or  injury  to  property  wit 
out  compensation ;  and  if  a  corporation  volnntarily,  for  \ 
own  benefit,  so  constructs  a  work  as  necessarily  to  injn 
the  property  (t.  e.,  the  thing  owned)  of  an  individaal, 
deprive  him  of  any  right  he  may  i)ossess  regarding  t 
thing  which  he  owns,  or  his  rights  therein,  it  will  be  bouj 
to  compensate  him  for  his  damages,  even  though  the  wo 
be  properly  and  lawfully  constructed.'*  Taylor  on  Cor] 
sees.  173,  473,  and  numerous  cases  cit^d. 

Mr.  Lewis,  in  his  late  exhaustive  work  on  Emin€ 
Domain,  sums  up  the  doctrine  in  these  words  :  "  What  p 
sible  distinction  can  there  be  between  the  actual  taking 
my  property,  or  any  part  of  it,  and  occupying  it  for  t 
erecti(m  of  a  railroad  track,  or  a  gas-house,  and  invading 
by  an  agency  that  operates  as  an  actual  abridgement  of 
beneficial  use,  and  possibly  a  complete  and  practical  oust 
(Sec.  152.) 

An  act  which  authorizes  a  particular  business  at  a  p 
ticular  place,  which  necessarily  defiled  the  air  so  as 
create  a  nuisance,  would  be  void,  and  unless  it  was  : 
public  use — such  as  manufacturing  gas  for  a  city — ^would 
subject  to  the  constitutional  limitations  of  making  comp< 
sation."  Lewis  on  Emi.  Dom.,  Sec.  152;  and  see  lb.  Se 
149,  55,  67. 

Says  Mr.  Wood,  in  his  work  on  Nuisances:  **Whene^ 
the  exercise  of  the  right  (asserted)  operates  to  destroy 
easement  incident  to  real  property  or  amounts  to  an  acti 
physical  invasion,  of  property  by  some  agency  that  p 
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duces  injury  thereto,  or  imposes  a  hurdfm  thereon,  this  is  a 
taking  of  property."     Sec.  762. 

And,  farther:  "The  Legislature  cannot  confer  upon  a 
corporation  the  right  to  do  any  act  that  imposes  a  burden 
upon  the  property  of  others,  that  amounts  to  an  actual 
taking  of  property  for  public  purposes,  so  as  to  exempt 
snch  corporation  from  liability  for  all  damages  that  result 
from  the  exercise  of  their  franchise,  that,  in  law,  amounts 
to  a  taking  of  property."  Wood  op  Nuisance,  sec.  759. 
See,  also,  Oay  v.  Knoxville^  85  Tenn.  92  ;  Street  By.  Co.  v. 
Dayle^  88  Tenn.  747 ;  Myers  v.  St.  Louis,  82  Mo.  378 ; 
AbendarthY.  Manhattan  Ry.  (N.  Y.),  19  Am.  St.  Rep.  461. 

The  injnry  by  conduction  does  not  belong  to  that  class  of 
"consequential  injuries"  or  ''inconveniences"  which,  it  is 
Btid,  mnst  be  borne  in  ordinary  cases  without  compensa- 
tion, as  the  x>enalty  and  price  of  living  in  cities  and  enjoy- 
ing the  conveniences  and  comforts  of  civilized  life.  These 
ire  usually  of  such  character  as  to  affect  the  community 
generally,  and  are,  therefore,  in  a  sense,  borne  by  the 
public.  The  damages  thereby  inflicted  are,  moreover,  not 
of  easy  and  saisfactory  computation. 

Here  the  injury  is  the  direct  result  of  an  injurious  act, 
and  of  a  graver  character  than  a  mere  inconvenience.  It 
iffects  a  single  person  seriously,  and  the  community  only 
incidentally  ;  the  loss  inflicted  is  definite  in  amount. 

We  respectfully  dissent  from  the  view  expressed  by 
Judge  Brown,  in  the  injunction  case  between  these  com- 
panies, where  he  classes  this  injury  with  the  inconveniences 
that  result  from  '*  the  smoke  that  fills  our  lungs  and  soils 
our  garments ;  the  dust  that  enters  cur  dwellings  and  stores 
and  damages  our  furniture  ;  the  noxious  odors  that  assault 
our  nostrils  ;  the  impure  water  we  are  sometimes  compelled 
to  drink,"  which,  he  says,  ''are  the  necessary  penalties  we 
pay  for  living  in  cities,  but  in  ordinary  cases  there  is  no 
legal  remedy  for  the  evil."  Cufnberland  Tel.  &  Teleph. 
Co.  r.  United  Ulec  By.  Co.,  42  Fed.  Rep.  This  is  not  in 
our  opinion,  an  ordinary  case,   in  which  compensation 
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should  be  denied,  even  if  it  is  classed  as  an  ^'  inconvenienoe 
or  **  consequential  injury." 

It  has  been  suggested  that  the  electric  railway  comiKuu 
may  be  subjected  to  multiplicity  of  suits  under  this  de 
sion.  That  may  be  inconvenient  and  expensive  for  t 
railway  companies,  but  it  constitutes  no  defense  to  ttt 
liability  for  the  value  of  private  property  taken  for  th 
use.  Besides,  the  inconvenience  is  not  all  on  one  side, 
might  prove  equally  inconvenient  for  the  citizen  to  have  ] 
right  to  maintain  a  telephone  at  his  home  or  place  of  bu 
ness  placed  at  the  mercy  of  the  electric  railway  comi)ani 

One  question  remains :  Was  it  plaintiff's  legal  du 
upon  the  institution  of  defendant's  electric  system,  to  p 
tect  itself  against  the  injurious  consequences  by  makii 
at  its  own  ultimate  cost,  such  changes  in  its  pre-existi 
plant  as  would  obviate  the  effects  of  conduction — e.  g. 
putting  in  the  **McLeuer  device?" 

We  answer  this  question  in  the  negative.  The  defei 
ant  must  take  care  of  the  natural  and  reasonable  cos 
quences  of  its  own  act.  The  plaintiff,  being  in  the  law 
possession  and  enjoyment  of  its  own  property,  was  un< 
no  obligation  to  take  notice  of  defendant's  approach,  oi 
get  out  ( f  its  path. 

Judge  Brown  says,  in  his  opinion  in  the  injunction  C8 
"If,  in  the  case  under  consideration,  it  were  shown  t 
the  double  trolley  would  obviate  the  injury  to  complain: 
without  exposing  the  defendants  or  the  public  to  any  gr 
inconvenience  or  a  large  expense,  we  think  it  would 
their  duty  to  make  use  of  it,  and  should  have  no  doubt 
our  power  to  aid  the  complainant  by  an  injunction." 

This  is  correct  as  regards  the  application  for  an  inju 
tion,  but,  if  it  is  to  be  understood  as  holding  that  defe: 
ant  would  not  be  liable  for  the  loss  by  conduction 
plaintiff  could  apply  the  cheaper  remedy,  then  we  diss 
from  the  view  expressed.  The  plaintiff  can  only  recover  si 
loss  as  necessarily  resulted  to  it  from  defendant's  act. 
must  use  due  diligence  to  prevent  unnecessary  loss.  The  f 
that  plaintiff  could  apply  the  cheaper  remedy  would  afi 
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the  amount  of  its  recovery,  but  not  the  fact  of  defendant's 
liability.  The  right  of  the  owner  to  compensation  for  his 
IKToperty  taken  for  public  use  does  not  depend  upon  any 
eoDsideration  of  this  sort. 

We  have  been  referred  to  some  cases  that  maintain  views 
in  apparent  conflict  with  those  expressed  herein.  It  is 
sufficient  to  say  of  these  cases  that  the  New  York  and  Ohio 
cues  were  decided  chiefly  upon  consideration  of  particular 
statutes.  BaUway  Co.  v.  TeL  Ass.,  48  Ohio,  390.  They 
were,  without  exception,  injunction  cases,  in  which  the 
telephone  companies  appeared  at  great  disadvantage,  as 
seeking  to  obstruct  the  path  of  progress,  and  to  debar  the 
public  of  a  great  convenience.  In  that  contest,  the  tele 
phone  companies  sought  to  take  the  lives  of  the  electric 
railway  companies.  Here  the  question  is  one  of  liability 
for  a  sum  that  would  imi)ose  no  serioas  hardship  upon 
either  x>&rty  to  bear.  In  none  of  the  cases  was  .the  ques- 
tion here  decided  necessarily  involved.  It  was  discussed, 
however,  by  some  of  the  courts.  It  was  perfectly  clear  in 
the  injunction  cases  that  the  telephone  companies  were  not 
threatened  with  irreparable  injury.  They  had  an  adequate 
remedy  by  suit  at  law  for  damages.  On  the  other  hand,  to 
have  enjoined  the  railway  companies  would  have  inflicted 
irreparable  injury  upon  them  and  the  public. 

As  the  result  upon  the  whole  case,  the  judgment  below  is 
affirmed  as  to  the  loss  by  induction,  and  reversed  in  all 
other  respects.  And  upon  the  written  stipulation  of  the 
parties  that  final  judgment  shall  be  entered  here,  there  will 
be  entered  in  this  court  judgment  in  favor  of  plaintiff  and 
against  defendant  for  $3,660.68  for  loss  by  conduction,  and 
$816  for  loss  by  conflict  of  poles  and  wires,  with  interest 
from  date  when  expended,  and  all  costs  of  this  cause. 

Judge  Caldwell  concurs  in  the  result  of  this  opinion  on 
the  question  of  conflict  of  poles  and  wires,  and  on  the 
question  of  induction,  but  does  not  agree  on  the  question 
of  conduction. 

Wilkes  and  Snodobass,  J  J.,  wrote  dissenting  opinions. 
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Note. — See  note  to  preceding  case. 

The  case  having  the  same  title  as  this,  reported  in  vol.  8  of  this  seriei 
page  408,  was  brought  in  the  United  States  Circuit  Court  to  obtain 
injunction.  The  telephone  company,  having  been  defeated  in  that>8 
took  such  steps  as  were  necessary  to  overcome  the  dangers,  and  brov 
this  action  in  the  State  court  to  recover  the  cost  of  such  work. 

The  following  is  the  statement  of  facts  and  opinion,  in  full,  in  tiie  < 
of  National  Telephone  Company  v.  Baker,  Law  Reports,  3  Ghan 
Division  (EIngland),  page  186,  decided  in  1893,  and  cited  in  the  fofeg 
opinion : 

**  This  action  was  brought  by  the  NaHonai  Telephone  Company ,  lAim 
and  by  Charles  Lupton,  one  of  their  telephone  exchange  subscribei 
Leeds,  to  restrain  the  defendant  from  so  working  his  electric  tramwa 
to  occasion  a  nuisance  to  the  plaintiffs*  telephone  lines,  and  for  damag 

"  The  plaintifiF  company  carried  on  an  extensive  business  throughoa 
United  Kingdom,  under  license  from  the  postmaster-general  for  a  ter 
years,  in  supplying  telephonic  communication,  principally  by  what 
called  the  *  telephone  exchange'  system.  The  system  was  worke 
what  was  known  as  the  *  single  wire  *  system,  the  electric  circuit  1 
completed  by  the  earth — that  is,  each  end  of  the  wire  passed  inU 
earth,  which  thus  acted  as  a  return  conductor. 

**  The  company's  exchange  at  Leeds  had  been  in  operation  since 
and  there  were  now  1,200  subscribers  and  separate  wires. 

**  By  a  provisional  order  called  the  Leeds  corporation  tramways  c 
1388,  confirmed  by  the  TramuHzys  Orders  Confirmation  {No.  1)  Act, 
the  provisions  of  the  Lands  Clauses  Acts  (except  with  respect  to  the 
chase  and  taking  of  lands  otherwise  than  by  agreement,  and  with  re 
to  the  entry  upon  lands  by  the  promoters  of  the  undertaking),  and  o 
7Vamirr^«  Act,  1870,  were  (sec  2)  incorporated  with  that  order,  e 
where  expressly  varied.  By  sec.  6  the  corporation  of  Leeds,  therein  < 
*  the  promoters,*  were  authorixed  to  construct  certain  specified  tran 
with  all  proper  rails,  works  and  conveniences. 

**  Sec.  16  was  as  follows :  *  The  carriages  used  on  the  tramways 
mbject  to  the  provisions  of  this  order,  be  moved  by  animal  power, 
with  the  consent  of  the  board  of  trade,  to  be  signified  in  writing,  duj 
period  of  seven  years  after  the  opening  of  the  same  for  public  trafE 
means  of  haulage  with  wire  ropes  or  other  appliances  placed  undeigr 
or  by  means  of  electric  power,  pneumatic  power,  and  steam  power,  o 
mechanical  power,  and  with  the  like  consent  during  such  further  p 
of  seven  years  as  the  said  board  may  from  time  to  time  specify  in  any 
to  be  signed  by  a  secretary  or  assistant  secretary  of  the  said  boai 
means  of  any  such  motive*  drawing,  or  propelling  power  as  afore 
with  a  proviso  that  the  use  of  any  power  other  than  animal  power  f 
l^  subject  to  the  regulations  in  schedule  A  to  the  order  (that  scl 
deikling  with  the  break  power  and  fittings  of  engines,  safety  of  can 
inspection  of  engines  and  carriages,  and  speed),  '  and  to  any  regul 
which  mav  be  added  thereto  or  substituted  therefor  respectively  b 
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onier  which  the  board  of  trade  may  and  which  they  are  hereby  empowered 

to  make  from  time  to  time  as  and  when  they  may  think  fit  for  securing;:  to 

tte  pablic  all  reasonable  protection  against  danger  in  the  exercise  of  the 

pmers  by  this  order  conferred  with  respect  to  the  use  on  the  tramways  of 

tty  such  power  as  aforesaid  other  than  animal  power.* 

**Sec.  51  enacted  that,  in  the  event  of  any  tramways  of  the  promoters 

hang  worked  by  *  electricity  it  shall  not  be  lawful  for  the  promoters  to  lay 

down  any  line  or  rail,  or  to  do  any  act  or  work  for  working  such  tram- 

vmys  by  electricity,  whereby  any  telegraphic  line  of  the  postmaster-general 

k  or  may  be  Injuriously  affected ;  *  the  section  going  on  to  provide  for 

notice  being  given  to  the  postmaster-general  of  any  work  to  be  done  within 

ten  yards  of  any  telegraph  line.    And  the  section  contained  the  following 

•objection :  *  (5)  For  the  purposes  of  this  section  a  telegraphic  line  of  the 

pQStmaater-general  shall  be  deemed  to  be  injuriously  affected  by  any  act  or 

work  if  telegraphic  communication  by  means  of  such  line  is,  whether 

thiough  induction  or  otherwise,  in  any  manner  affected  by  such  act  or 

work  or  by  any  use  made  of  such  work.* 

**  By  the  Telegraph  Act^  1878,  sec.  2,  the  expression  *  telegraphic  line ' 
includes  anything  whatsoever  used  for  maintaining  telegraphic  com- 
munication. 

*^  Under  their  provisional  order  the  corporation  constructed  a  line  of 
tramway  from  Roundhay  Park  into  Leeds,  consisting  of  two  miles  of 
doable  line  along  the  Boundhay  road,  and  a  mile  and  a  half  of  single  line 
ikmg  the  IJareliilU  road,  and  Beckett  street  within  the  borough.  This  line 
of  tramway  was  opened  for  traffic  on  the  20th  of  October,  1801.  It  was 
worked  by  the  defendant  William  Sebastian  Oraff  Baker,  a  contractor  or 
engineer  employed  by  the  Thompson- Houston  International  Electric  Com- 
paay,  under  an  agreement  between  himself  and  the  corporation,  dated  the 
Bth  of  May,  18J1,  by  the  terms  of  which  he  undertook,  for  a  limited 
period  and  pajring  a  certain  rental,  to  provide  the  cars,  rolling  stock,  and 
plant  necessary  for  working  the  tramways  on  the  system  of  electrical 
traction  adopted  by  the  Thompson- Houston  International  Electric  Cbm- 
pai^,  the  defendant  being  responsible  for  all  damage  arising  out  of 
accidents  or  injuries  in  consequence  of  the  working  of  the  tramway,  and 
the  corporation  undertaking  to  keep  the  tramway  itself  in  repair.  The 
written  consent  of  the  board  of  trade  to  the  use  of  electrical  power  on  t)ie 
tramway  for  seven  years  was  given  on  the  15th  of  December,  1801 ;  but  this 
consent  did  not  specify  the  particular  method  to  be  used.  The  Thompson- 
Uowiion  system  of  electrical  motive  power  adopted  by  t)ie  defendant  was 
what  was  commonly  known  as  the  '  single-trolley  system'  which  con- 
Bsted  of  a  single  overhead  conducting  wire  connected  with  the  tram  car 
by  a  trolley  and  line  carrying  the  electric  current  to  the  car,  which  current 
operated  a  motor  or  motors  on  the  car  causing  it  to  travel.  t)ie  current 
retoming  by  the  rails  and  by  an  uninsulat^  cop|)er  conductor  running 
under  the  roadway  parallel  to  the  rails  and  connected  with  each  rail. 
**The  plaintiffs  complained  that  the  effect  of  the  working  of  the  tram- 
VOL.    IV— 21. 
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way  to  cause  such  an  electrical  disturbance  to  the  plaintiff  oompan; 
telephone  lines  as  to  render  them  practically  useless  ;  and  they  accordinf 
issued  the  writ  in  this  action  for  an  injunction  to  restrain  Uie  defends 
from  using  the  said  tramway,  or  any  other  tramways  in  the  borough 
Leeds,  in  such  a  manner  as  to  occasion  a  nuisance  to  the  plaintiffs 
owners  or  users  of  telephone  lines  and  electric  circuits  within  the  boroa 
or  as  the  owners  or  users  of  the  telephone  exchange  system  established 
the  borough,  or  in  such  a  manner  as  to  injure,  disturb,  or  interfere  w 
the  property  or  business  of  the  plaintiffs. 

**  In  their  statement  of  claim  the  plaintiffs*  alleged  that  the  eff 
of  the  working  of  the  tramway  was  to  interfere  with  and  disturb  ' 
plaintiffs*  electric  circuits,  and  to  render  the  wires  owned  or  ui 
by  the  plaintiffs  in  the  neighborhood  of  the  tramway  useless 
telephonic  communication,  and  so  constituted  an  intolerable  n 
sance  to  the  plaintiffs  and  to  the  subscribers  of  the  plaintiff  compai 
and  that  unless  such  nuisance  was  forthwith  abated  the  busit 
of  the  com[)any  in  Lreds  would  be  seriously  damaged,  and  the  use  i 
enjoyment  of  the  plaintiff  Lupton  of  the  wire  rented  by  him  entirely 
stroyed ;  that  the  electrical  disturbance  caused  by  the  defendant's  syst 
could  be  readily  prevented  by  the  adoption  by  him  of  a  different  metl 
of  completing  tlie  electric  circuit  from  his  cars  to  the  generating  statioi 
HarehillH  road.  The  plaintiffs  further  allege  that  the  defendant  ^ 
intending  to  extend  the  tramway  through  to  Leeds,  and  that  if  such  int 
tion  were  carried  out,  the  plaintiff  company's  exchange  system  in 
borough  would  be  destroyed. 

**  In  his  statement  of  defence  the  defendant  alleged  that  the  trami 
had  been  constructed  under  the  statutory  authority  above  mention 
he  also  pleaded  the  agreement  and  the  consent  of  the  board  of  tra 
under  which  agreement  and  consent  he  was  working  the  tramway, ; 
denied  the  alleged  electrical  disturbance  ;  and  he  contended  that,  eve 
there  was  such  a  disturbance,  it  did  not  infringe  any  right  of  the  plaint 
and  could  not  be  prevented  by  the  adoption  of  a  different  method  of  o 
pleting  the  electric  circuit  from  the  cars  to  the  generating  station ;  t 
the  plaintiffs  c^uld  easily  obviate  such  alleged  electrical  disturbance 
the  adoption  of  some  other  method  of  completing  their  electric  cin 
than  by  the  earth  return  adopted  by  them.  The  defendant  also  denied 
alleged  nuisance. 

**  In  their  reply,  the  plaintiffs  denied  that  the  agreement  of  the  6tl 
May,  1891.  authorized  the  defendant  to  work  the  tramways  in  the  man 
in  which  they  were  being  worked  ;  or  that  such  working  was  authorizec 
any  provisional  order  or  consent  of  the  board  of  trade. 

**  After  the  action  had  been  set  down  for  trial,  his  lordship,  with 
consent  of  both  parties,  directed  Mr.  Macrory,  Q.  C,  to  proceed  to  Leed 
ascertain  by  inquiry  and  experiment,  in  the  presence  of  representative! 
each  side  and  to  report  to  the  court,  how  far,  if  at  all,  the  plaintiffs*  t 
phonic  system  liad  been  interfered  with  by  the  defendant's  tramwi 
with  liberty  to  employ  an  assistant. 
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''Mr.  Maerory  aocordiDgly  visited  Leeds  in  company  with  Mr.  Henry  H. 
Ctaqfng^ifM,  barrister  at  law,  as  his  assistant,  and  conducted  a  series  of 
aperiments  there  in  the  presence  of  representatives  from  both  sides ;  and 
Jm  ultimately  presented  a  written  report,  dated  the  11th  of  January,  1893, 
vhichf  after  detailing  the  experiments  by  means  of  which,  he  said,  he  had 
been  enabled  to  form  a  decided  and  accurate  judgment  on  the  question, 
ooocloded  thus :  *'  I  report  as  follows.  That  the  plaintiffs'  telephone  system 
iBseriooflly  interfered  with  by  the  works  of  the  defendant.    In  some  oases 
the  disturbance  is  so  great  as  to  render  speech  quite  inaudible.    By  '  in- 
audible '  I  mean  that,  though  the  sound  of  the  speaker's  voice  may  be  heard, 
the  words  being  transmitted  are  entirely  unintelligible.    In  Oc.ier  cases 
speech  was  to  some  extent  audible,  but  an  effort  on  the  part  of  the  listener 
was  required  to  distinguish  the  words  being  transmitted;  and  there  cannot  be 
a  doubt  but  that  the  effect  produced  by  the  working  of  the  defendant's  tram- 
can  and  line  is  such  as  greatly  to  interfere  with  the  efficiency  of  the  tele- 
phone by  r  rf>sting  noise  which  in  all  cases  impairs,  and  in  some  cases  entirely 
dertroys,  the  power  of  transmitting  speech."  The  disturbances  were  stated 
to  consiflt  sometimes  of  a  buzzing  or  whirring  noise  ;  sometimes  the  noise 
aasomed  a  uniform  character  like  the  rushing  of  water  from  a  tap  ;  while 
at  other  times  it  was  similar  to  a  musical  note  rising  or  falling,  or  to  the 
sighing  of  the  wind  through  trees. 
**  The  action  now  came  on  for  trial. 

'*  Several  English  and  American  electricians  of  eminence  were  called  as 
witnesses  on  both  sides.  The  merits  of  the  various  systems  of  supplying 
electrical  power  for  tramway  purposes  were  fully  discussed  by  different 
witnesses,  the  weight  of  evidence  being,  as  his  Lordship  held,  in  favor  of 
the  defendant's  system,  which  had  stood  the  test  of  considerable  experience 
in  the  United  States  of  America.  Upon  the  question  of  the  use  by  the 
plaintiffs  of  the  ordinary  *  earth  return '  for  their  telephonic  system,  it 
clearly  appeared  from  the  evidence  on  both  sides  that  the  use  of  a  '  metallic 
return,'  that  is,  of  a  second  wire,  unconnected  with  earth,  to  carry  the 
current  back,  would  afford  a  complete  cure  for  the  disturbance  complained 
of,  though  it  was  proved  that  nearly  the  whole  of  the  plaintiff  company's 
telephone  business  throughout  the  country  was  carried  on  by  means  of  the 
tingle  wire  system. 

•'Sir  R.  Web9ter,  Q.  C,  Moulton,  Q.  C,  Warmingtan,  Q.  C,  Micklem, and 
E,  W,  WaUaee,  for  the  plaintiffs. 

"Sir  J.  Rigby,  S.  O.,  Bonsfleld,  Q.  C,  and  Dunham,  for  the  defendant. 

"Solicitors:  Waterhouse,  Winterhotliam,  Harrison^  <fc  Harper^  C. 
Leightom. 


[,  J.:  As  between  the  JVo^'otui/  Telephone  Company,  whom  I 
shall  treat  as  the  sole  plaintiffs,  although  another  is  associated  with 
them,  and  the  Leeds  corporation,  whom  I  shall  treat  as  the  real 
defendants,  although  not  appearing  on  the  record,  there  is  no  question 
of  title,  and  no  question  but  tliat  each  is  lawfully  exercising  undoubted 
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rights :    nor   is  there  any  question  but   that  the  acts   of  the  defend- 
ants interfere  with  the  exercise  by  the  plaintiffs  of  their  lawful  rights. 
This  would,  I  think,  have  been  undoubtedly  true  if  the  case  had  been 
threshed  out  in  the  evidence  without  the  advantage  of  Mr.  Macrorifi 
report ;  but  that  report  renders  it  unnecessary  to  deal  with  the  evidence  on 
this  point ;  and  the  interference  is  of  a  serious  character,  so  tliat,  if  action- 
able, the  remedy  would  properly  be  by  injunction  rather  than  by  damages 
The  real  and  only  question  in  the  case  is  whether  the  interference  it 
actionable.    It  was  practically  admitted  by  the  plaintiffs,  and  my  owi 
view   certainly   is,  that  if  they  can  maintain  the  action  against  tb 
defendants  at  all,  it  must  be  on  the  application  of  the  principle  now  wel 
known  as  that  of  Fletcher  v.  RylandSy  Law  Rep.  1  Ex.  2((5  (8  H.  L.  890. 
That  principle,  for  the  purpose  of  application  to  the  case  in  hand,  maj 
conveniently  be  stated  by  reference  to  the  second  of  four  propositions  set  oa 
in  the  5th  chapter  of  Mr.  OarreiVn  book  on  the  Law  of  Nuisance,  which 
have  consulted  in  connection  with  more  than  one  point  in  this  case,  an 
gladly  take  this  opportunity  of  mentioning  as  a  work  of  unconoimon  merii 
I  will  read  the  proposition  in  the  author's  own  words,  but  think  it  capabi 
of  improvement  by  the  substitution  for '  non-natural '  of  '  extraordinary 
which  is  the  term  employed  by  Lord  Kingsdown  in  defining  somewhi 
analogous  water  rights  in  his  well-known  judgment  in  Miner  v.  CKbMm 
12  Moo.  P.  C.  181.    The  proposition  is  thus  stated  by  Mr.  Chrrett  (pa^ 
117) :  'If  the  owner  of  land  uses  it  for  any  purpose  which  from  its  chara 
ter  may  be  called  non-natural  user,  such  as  for  example  the  introductic 
on  to  the  land  of  something  which  in  the  natural  condition  of  the  land 
not  upon  it,  he  does  so  at  his  peril,  and  is  liable  if  sensible  damage  resul 
to  his  neighbor's  land,  or  if  the  latter's  legitimate  enjoyment  of  his  lai 
is  thereby  materially  curtailed.' 

''The  land  into  which  the  plaintiffs  and  defendants  alike  discharge th< 
electric  current  does  not  belong  to  either  of  them ;  but,  for  the  reaso 
above  indicated,  there  cannot,  as  between  them,  be  any  question  that  t 
principle  ought  to  be  applied,  if  it  be  applicable  at  all,  on  the  basis  of  tb 
being  absolute  owners.    That  principle  has  never  yet   been  applied 
English  law  to  such  a  matter  as  is  now  under  consideration ;  and  perhs 
it  would  not  be  too  much  to  say  that  those  who  enunciated  the  law 
Fletcher  v.  Rylands,  Law  Rep,  3  H.  L.  330,  and  have  compiented  on  a 
followed  it  in  other  cases,  never  had  present  to  their  minds  the  applicati 
of  the  doctrine  to  an  electric  current  and  the  possible  consequences  of 
discharge  into  the  earth. 

'*  The  question  has  been  carefully  considered  in  America,  and  I  he 
studied  with  deep  interest  the  case  of  Cumberland  Telephone  aud  7> 
graph  Company  v.  United  ElectHc  Railway,  42  Federal  Reporter,  273.  1 
judgment  of  the  court  in  that  case,  though  in  no  wise  binding  on  me,  1 
commanded  my  earnest  attention  and  respect,  and,  but  for  one  circu 
stance,  I  should  not  hesitate  to  allow  my  own  conclusion  to  be  guided 
the  powerful  arguments  there  set  forth.  That  one  circumstance  is  ' 
want  of  full  adoption  of  the  principle  of  Fletcher  v.  Rylands,    Ameri( 
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lav  apparently  holds  the  owner  of  land  used  for  a  non-natural  or  extra- 
ordinary purpose  responsible  for  the    consequences  of  such  user  to  his 
neighbor  only  when  they  result  from  that  owner's  negligence ;  and  if  he 
cm  satisfy  the  court  that  he  has  not  been  guilty  of  negligence,  the  result- 
ing damage  to  his  neighbor  is  not  actionable.    It  seems  to  me  that  if  the 
principle  of  Fletcher  v.  Rylands  had  been  fully  adopted  in  America,  the 
ooDclusion  of  the  court  in  the  case  just  cited  must  have  been  different.    I 
believe  that  in  Scotland,  too,  the  principle  of  Fletcher  v.  Rylands  has  not 
been  accepted,  and  is  not  regarded  as  consistent  with  justice  between  man 
and  man.     It  does  not  fall  to  me  to  consider  so  large  a  proposition.    The 
principle  is  thoroughly  well  settled  here,  and  my  duty  is  merely  to  consider 
whether  it  is  applicable.    It  would  be  easy,  of  course,  to  point  out  differ- 
oes  between  all  the  cases  to  which  it  has  hitherto  been  applied  and  the 
present ;  and  I  have  already  said  that  injury  arising  from  such  a  case  as 
the  discharge  of  electric  current  can  scarcely  have  been  contemplated 
by   any    judge    in    previous   cases.     But   after     reflecting  much     on 
the  novelty  of  the  case,  on  the  argument  addressed  to  me,  and  on  the 
peculiarity  of  an  electric  current  as  distinguished  from  every  other  power, 
I  fail  to  see  any  reason  why  the  principle  should  not  be  applied  to  it.    I 
cumot  see  my  way  to  hold  that  a  man  who  has  created,  or,  if  that  be 
inaocurate,  called  into  special  existence,  an  electric  current  for  his  own 
purposes,  and  who  discharges  it  into  the  earth  beyond  his  control,  is  not  as 
responsible  for  damage  which  that  current  does  to  his  neighbour,  as  he 
would  have  been  if  instead  he  had  discharged  a  stream  of  water.    The 
electric  current  may  be  more  erratic  than  water,  and  it  may  be  more  diffi- 
cult to  calculate  or  to  control  its  direction  or  force;  but  when  once 
it  is  established  that  the  particular  current  is  the  creation  of  or  owes  its 
q>ecial  existence  to  the  defendant,  and  is  discharged  by  him,  I  hold  that 
if  it  finds  its  way  on  to  a  neighbour's  land,  and  there  damages  the  neigh- 
bor, the  latter  has  a  cause  of  ^action.    At  any  rate,  I  think  that  if  a  dis- 
tinctum  is  to  be  taken  between  this  and  other  forces  for  this  purpose,  that 
distinction  must  be  made  by  a  higher  tribunal,  and  not  by  a  judge  of  first 
instance.    It  was  endeavored  to  be  argued  on  behalf  of  the  defendants,  that 
the  current  injuring  the  plaintiffs  was  only  part  of  the  general  body  of 
electricity  which  may  be  now  said  to  exist  everywhere  and  to  be  proceed- 
ing in  every  direction ;  but  the  effect  of  the  defendant's  operation  is  to  col- 
lect a  particular  portion  of  this  body  and  to  discharge  it  into  the  earth  at 
a  particular  spot,  and  there  can  be  no  doubt  that  the  disturbance  of  the 
plaintifts'  telephone  system  is  caused  by  the  particular  quantity  thus  dis- 
charged. 

'*  Assuming  the  action  to  be  maintainable  on  the  principle  of  Fletcher  v. 
BylandM,  Law  Bep.,  8  H.  L.  880,  the  defendants  rely  on  two  answers  to  the 
plaintifb*  claim.  First,  they  say  that  the  plaintiffs  might  by  an  alteration 
of  their  system,  that  is,  by  the  adoption  of  wliat  is  known  as  the  metallic 
return,  prevent  the  disturbance  complained  of;  and  secondly,  they  say 
that  they  (the  defendants)  are  acting  under  statutory  powers,  and  that  if  in 
the  proper  exercise  of  those  powers  they  injure  the  plaintiffs  they  are  free 
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from  blame.    The  first  answer  is,  to  my  mind,  without  foundation.    The 
man  who  complains  of  his  land  being  thrown  out  of  cultivation  by  the 
incursion  of  water  escaping  from  his  neighbour's  reservoir,  must  not  be 
told  that  he  has  no  right  of  action  because  if  he  had  interposed  a  wall,  or 
otherwise  taken  care  to  protect  himself,  the  water  would  not  have  reached 
his  land.    He  is  using  his  land  in  a  natural  way,  and  is  not  bound  to  take 
extraordinary  precautions,  and  is  entitled  to  rely  on  his  neighbor  also 
using  his  land  in  a  natural  way,  or,  if  he  uses  it  otherwise,  taking  extra- 
ordinary precautions  to  prevent  damage  to  others  therefrom.    There  is,  no 
doubt,  a  body  of  evidence  to  show  that  a  system  different  from  that  adopted 
by  the  plaintiffs  has  been  adopted  elsewhere  with  advantage,  and  may, 
possibly,  prove  to  be  the  most  convenient  though  more  expensive  for  them ; 
but  the  evidence  also  proves  that  their  present  system  has  been  largf>l| 
adopted  and  is  received  with  favor  by  many  competent  to  form  an  (pinion 
It  also  has  the  merits  of  economy.    They  are  carrying  on  their  own  busi- 
ness lawfully  and  in  the  mode  which  they  deem  best,  and  I  cannot  obligi 
them  to  change  their  system,  because  they  might  thereby,  possibly,  enabli 
the  defendants  to  conduct  their  business  without  the  mischievous  conse 
quences  now  ensuing.    True  it  is,  that  the  analogy  introduced  above  fail 
to  this  extent,  that  the  plaintiffs  are  using  the  land  for  an  extraordinar 
purpose ;  but,  admittedly,  it  is  a  lawful  purpose,  and,  though  under  ai 
obligation  to  obviate  mischief  from  their  own  operations  to  their  neigh 
bors,  they  are  under  none,  in  my  judgment,  to  protect  themselves  fromth 
defendants  or  others.    The  outflow  from  one  reservoir  might  easily  destro; 
another ;  but,  so  far  as  I  am  aware,  there  is  no  principle  or  authority  i 
English  law  for  rejecting  a  claim  for  damage  by  the  owner  of  the  latter  o 
the  ground  that  his  user,  as  well  as  that  of  the  neighboring  owner,  is  extn 
ordinary. 

The  second  answer  of  the  defendants  to  the  plaintiffs*  claim  has  require 
more  eicamination,  having  recently  had  occasion  in  Allison  v.  City  an 
South  London  Railway  Company j  Times,  Feb.  24,  1892,  and  again  i 
Rapier  v.  London  Tramways  Company,  W.  N.  (1892)  165,  to  consider  sac 
a  plea  as  is  here  put  forward,  and  to  consider  many  authorities,  and  i 
particular  the  cases  of  Metropolitan  Asylum  District  v.  Hill,  6  App.  Ca 
193,  and  London,  Brighton  and  South  Coast  Railway  Company  v.  TVumoi 
11  App.  Cas.  45,  and  their  application  to  different  provisions  and  circun 
stances,  I  do  not  find  it  necessary  again  to  state  my  view  of  the  law  or  < 
the  lines  by  which  I  ought  to  be  guided  in  applying  it  to  a  particular  cas 
Therefore,  I  shall  but  briefiy  explain  the  reasons  for  my  conclusion  tht 
the  defendants'  plea  is  good  in  law,  and  that  they  are  not  responsible  1 
the  plaintiffs  for  the  mischief  caused  by  their  works.  The  defendant 
authority  is  derived  under  a  provisional  order  confirmed  by  act  of  parli 
ment.  Such  provisional  orders  in  connection  with  tramways  and  mai 
other  undertakings  of  a  public  character  are  now  common,  and,  I  thin 
must  he  treated  ^s  '  a  well-known  and  recognized  class  of  legislatioi 
equally  as  much  as  the  Railway  Acts,  which  were  referred  to  in  the 
terms  by  the  Lord  Chancellor  in  London,  Brighton  and  South  Coast  Ew 
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My  Company  v.  Truman,  11  App.  Cas.  53.  The  Railway  Acts  (again 
ning  the  language  of  the  Lord  Chancellor  in  the  same  case)  were  assiimed 
to  establish  the  proposition  that  the  railway  might  he  made  and  used 
whether  a  nuisance  were  created  or  not ;  and,  in  my  judgment,  a  like 
proposition  must  he  assumed  to  he  established  by  the  provisional  orders, 
One  of  which  is  here  under  consideration. 

*' The  defendants  are  expressly  authorized  to  use  electrical  power,  and 
the  Legislature  must  be  taken  to  have  contemplated  it,  and  to  have 
oondooied  by  anticipation  any  mischief  arising  from  the  reasonable  use  of 
any  such  power.  A  distinction  was  endeavored  to  be  made  between  cases 
where  extraordinary  powers  are  directly  sanctioned  by  the  Legislature, 
and  those  where  it  is  left  to  some  other  authority  (in  this  instance  the  board 
of  trade)  to  determine  whether,  if  at  all,  they  may  be  brought  into  opera- 
tion. It  is  within  the  competence  of  the  Legislature  to  delegate  its 
aathority ;  and  when  once  that  delegated  authority  has  been  properly 
exercised  by  the  agent  to  whom  it  is  entrusted,  the  sanction  is  that  of  the 
Legislature  itself  just  as  much  as  if  it  had  been  expressed  in  the  first 
imtanoe  in  an  act  of  parliament.  The  defendants  relied  on  the  51st  section 
o(  the  provisional  order.  They  argue  that  the  exception  there  made  in 
fiTor  of  the  telegraphic — which  would  include  telephonic  —  lines  of  the 
postaisster-general,  indicates  that  interference  with  any  other  like  lines 
was  intended  to  be  permitted.  The  reference  supports  the  more  general 
irgnment,  and  I  have,  therefore,  mentioned  it ;  but  I  rest  my  decision 
more  on  the  established  principle  laid  down  in  many  of  the  cases,  and 
nltimately  ratified  by  the  House  of  Lords  in  London,  Brighton  and  South 
Coast  BaUtpay  Company  v.  Truman,  11  App.  Cas.  45. 

"  To  this  plea  of  statutory  power  the  plaintiffs  have  a  rejoinder.  They 
ay  that  such  power  cannot  avail  the  defendants  unless  they  have  acted 
reasonably  in  the  exercise  thereof,  and  have  done  their  best  to  avoid  injury 
to  their  neighbors.  The  argument  being  sound  in  law,  one  is  compelled  to 
examine  the  facts.  The  defendants  work  their  tramways  on  what  is  called 
the  *  single  trolley  system.*  There  are  other  systems  which  have  from 
time  to  time  been  used,  and  it  seems  are  still  in  use  elsewhere,  and  there 
are  at  least  some  good  reasons  for  the  conclusion  that  by  the  adoption  of 
one  or  the  other  of  these  systems  the  defendants  might  wholly  or  partially 
avoid  the  mischief  which  {they  now  occasion.  There  is  a  contest  on  the 
evidenoe  whether  any  of  these  other  systems  can  be  regarded  as  good  apart 
from  comparison  with  that  of  defendants,  and  there  is  a  further  conflict  of 
evidenoe  whether,  if  good,  they  are  comparable  in  merit  with  that  of  the 
defendants.  My  conclusion  from  the  evidence  is  that  the  defendants' 
^fstem  is*  oo  the  whole,  the  best  which  practical  sciei.ce  has  yet  discovered ; 
bat  theie  is  no  occasion  really  to  g«>  as  far  as  this.  It  is  enough  to  say,  and 
•bout  this  I  entertain  no  doubt,  that  it  is  at  least  as  good  as  any  other,  and 
has  been  proved  by  experience,  especially  in  the  United  States,  where  there 
have  been  larger  opportunities  for  experiment  and  consideration,  to  be  as 
likelj  as  any  other  to  meet  the  requirements  of  traffic  and  the  convenience 
olali  ooBoemed  in  the  protection  of  the  site  of  tramways  for  the  use  of 
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legitimate  purposes  other  than  those  of  the  tramway  undertaking.    H 
cannot  be  that,  in  the  application  of  the  law  which  I  am  now  considering, 
the  court  is  bound  to   hold   a   railway   or  other    company  liable  foi 
the   consequences   of   acts   done    under   statutory   powers,    because  ii 
has  not  adopted  the  last  inventions  of  ever  changing,  ever-advancing 
scientific  discovery.    It  is  surely  impossible,  with  any  regard  to  tha* 
common  sense  which  after  all  is  the  foundation  of  this  and  many  othe 
branches  of  law,  to  say  that  a  railway,  which  was  not  liable  last  year,  las 
month,  or  even  yesterday,  because  until  then  its  undertaking  was  carriei 
on  according  to  rules  acknowledged  to  be  the  best,  is  liable  now— no 
because  tliose  rules  have  been  proved  to  be  altogether  wrong  in  practice,  o 
unscientific  in  principle,  but  because  some  diligent  worker  in  this  depart 
ment  has  discovered  what  is  held  for  the  moment  to  be  a  large  iniprovi 
ment  but  may  tomorrow  turn  out  to  be  pnly  a  step  in  the  progress  c 
further  advance  ;  and  yet  these  might  be  the  necessary  conclusion  in  man 
oases,  and  indeed  might  be  the  necessary  conclusion  here  if  I  were  drivent 
support  plaintiffs  claim  on  the  ground  that  the  single  trolley  system,  so  large! 
approved  where  it  has  been  largely  tried,  does  not  avail  the  defendants  as 
proper  exercise  of  their  statutory  powers,  because  another  system  is  in  ai 
and  apparently  successfully  used  at  Buda  Peath  or  elsewhere.    I  do  m 
wish  to  prejudice  the  question  whether  a  charge  of  negligence  in  the  exe 
else  of  statutory  powers  can  be  supported  by  cogent  evidence  that  tl 
company  exercising  those  powers  has  failed  to  adopt  alterations  or  pi 
cautions  which  sufficient  experience  has  shown  to  be  of  large,  indisputab 
and  permanent  value.    That  question  may  easily  arise  in  many  of  the  d 
putes  which  are  likely  enough  from  time  to  time  to  occur  between  publ 
companies  and  those  whom  their  operations  injuriously  affect,  and  it  m; 
even  arise  between  the  parties  to  this  litigation  ;  suffice  it  to  say  that 
does  not  arise  now. 

"  Holding,  on  the  above  grounds,  that  the  plaintiffs  cannot  maintain ; 
action  either  for  an  injunction  or  for  damages  against  the  defendants 
must  order  them  to  pay  the  general  costs.  If  ever  there  has  been  or  o 
be  a  case  to  which  the  distinction  between  the  two  scales  of  costs  is  pn 
erly  applicable,  this  is  the  one,  and  the  costs  must  be  taxed  on  the  higl 
scale.  But  it  remains  to  make  an  exception,  and  that  of  some  extent, 
have  already  stated  that- the  interference  with  the  plaintiffs  by  the  defei 
ants  is  beyond  doubt.  I  do  not  think  that  this  ought  to  have  been  litigat 
Mr.  Macrory'B  report  shows  that  one  fair  experiment  would  have  pro^ 
the  facts  about  which  there  was  really  very  little  doubt  independent  of 
report,  and  that  much  time  was  uselessly  spent  on  evidence.  Not  oi 
must  the  plaintiffs  be  excused  payment  of  the  defendants' costs  of  this  is 
—  whicli  must  be  defined  to  be  the  issue  whether  the  plaintiffs*  telepho: 
system  was  in  fact  interfered  with  by  the  defendants'  operations  —  but  i 
costs  thus  excepted  from  the  general  costs  of  the  action  must  be  borne 
the  defendants  and  set  off.  Those  costs  will,  of  course,  include  those  inc 
red  in  the  experiment  conducted  at  Leeds  under  Mr.  Macrory*s  supei 
tendence.    I  am  glad  to  think  that  the  course  pursued  with  the  cone 
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TCBoe  of  both  parties  of  sending  him  down  to  make'experiments  and  report 
was  not  only  succesBfnl  in  finally  settling  an  issue  of  fact,  but  also  short- 
ened the  trial,  and  saved  the  further  oosts  which  further  dispute  on  this 
point  would  necessarily  have  involved. 
**  Tliere  will  be  judgment  for  the  defendants,  with  oosts,  modified  in  the 
I  have  expressed.** 


BvBT,   Respondent,    v.   The  Douglas   County  Street 

Bail  WAT  Company,   Appellant. 

Witeontin  Supreme  Court,  October  £5, 189t 

(88  Wis.  229.) 

ElKBBIO  8TBERT  RAILWAYS  —  INJURY  BY  ELECTTRIC  SHOCK  —  NEaUQENOB 

AMD  OONTEIBUTORY  NEGUQENOB. 

Fliintiff,  while  attempting  to  pass  from  the  motor  car  to  the  trailer,  took 
hold  of  the  iron  guard  rails  on  the  platform  of  each  car,  and  received  an 
deotric  shock  due  to  defective  insulation. 

In  an  action  to  recover  for  the  injuries  thus  sustained,  held^  that  the 
company  having  the  means  of  ascertaining  that  electricity  was  escaping 
from  the  machinery  in  the  motor  car,  was  chargeable  with  knowledge 
that  if  it  escaped,  the  platform  rails  were  liable  to  become  charged. 

Also  heUL,  that  the  plaintiff  was  not  g^lty  of  contributory  negligence  as 
matter  of  law,  in  attempting  to  pass  from  one  car  to  the  other  while  the 
cars  were  in  motion,  so  as  to  bar  his  recovery  for  the  injuries  sustained 
bj  electric  shock,  that  being  a  danger  which  he  was  not  bound  to  ap- 
pfehend,  and  it  being  customary  for  conductors  and  passengers  to  do 
the  nme  thing,  against  which  there  was  no  rule  of  the  company. 


Afpkal  by  defendant  below  from  judgement  of  Circuit 
Couity  Douglas  connty,  in  an  action  to  recover  damages  for 
personal  injuries. 

The  plaintiff  boarded  a  motor  car,  to  which  a  trailer  was 
attached.  Finding  no  fire  in  the  car,  he  attempted,  while 
the  cars  were  in  motion,  to  pass  back  into  the  trailer.  To 
do  this  it  was  necessary  to  step  out  upon  the  platform, 
grasp  the  iron  guard-rails  or  handles  of  both  cars  and  step 
from  the  step  of  one  car  to  that  of  the  other. 
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By  reason  of  imi)erfect  insalation,  electricity  escaped 
fhe  iron  handles  became  heavily  charged,  and  when  plaint 
iff  grasped  both  of  them  a  circoit  was  completed  and  h 
receiTed  a  severe  shock  and  was  severely  injared. 

Plaintiff  was  anaware  of  the  dangerous  conditions. 

On  the  trial  the  jury  found  specially  that  the  cars  i 
which  the  plaintiff  was  a  passenger  were  out  of  repair,  i 
that  the  electricity  was  allowed  to  escape  from  its  prope 
channel  to  the  handles  which  the  plaintiff  took  hold  of  i 
attempting  to  pass  from  one  car  to  the  other;  that  tb 
company  was  guilty  of  negligence  in  allowing  its  cars  an 
electrical  appliances  to  remain  in  that  condition  ;  that  sac 
negligence  was  the  proximate  cause  of  the  plaintiff's  injoj 
ies ;  and  that  plaintiff  was  not  guilty  of  any  negligem 
which  contributed  to  such  injuries.  The  jury  also  assesse 
plaintiff's  damages  at  $1«500. 

A  motion  on  behalf  of  defendant  for  a  new  trial  wi 
denied,  and  judgment  entered  for  plaintiff  pursuant  to  tt 
verdict.    The  defendant  appeals  from  the  judgment. 

^.  O.  Wixon^  attorney,  and  JRoss^  Dxoyer^  Smiti 
Hanitch  <t  Douglas ^  of  counsel,  for  the  appellant. 

Knowles,  Dickinson^  Buchanan,  Graham  &  WilsaUj  ti 
the  respondent. 

Lyon,  C.  J.:  The  learned  counsel  for  the  defendant  con 
I)any  made  the  point  in  his  argument  that  the  company  h£ 
no  notice  or  knowledge  of  the  peril  that  a  person  passii 
from  one  car  to  another,  in  the  manner  the  plaintiff  a 
temp  ted  so  to  pass,  might  receive  an  electric  shock.  I 
argues  therefrom  that  the  company  is  not  liable  in  th 
action. 

We  think  the  point  is  not  well  taken.  The  company  w; 
chargeable  with  notice  that  the  electrical  apparatus  on  i 
oars  was  in  a  defective  condition,  for  it  appears  that  it  hf 
the  means  of  readily  ascertaining  whether  any  electricii 
was  escaping  from  tiie  machine  and  works  in  tke  body 
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fte  car ;  and  knowledge  must  be  imputed  to  the  company 
ttat  if  it  escax)ed,  the  iron  handles  of  the  platform  were 
lUde  to  become  charged  therewith. 
The  only  other  question  argued  in  the  case  is  whether  the 
idence  conclusively  proves  that  the  attempt  of  the  plain- 
M  to  pass  from  one  car  to  the  other  when  the  cars  were  in 
Botion,  in  the  manner  he  did,  was  negligence  on  his  part 
which  contributed  directly  to  the  injury  of  which  he  com- 
ifadns.  Or,  stated  in  another  form,  was  it  error  for  the 
tEbl  court  to  submit  the  question  of  contributory  negligence 
'  b  the  jury  ?  The  testimony  tends  to  prove  that  the  com- 
piny  had  no  rule  prohibiting  passengers  from  stepping  from 
die  platform  of  one  car  to  the  platform  of  the  other  when 
tbe  cars  were  in  motion,  and  had  never  given  any  caution 
against  the  practice ;  that  before  plaintiff  was  injured,  pas- 
leogeis  on  those  cars,  among  whom  was  the  plaintiff,  f re- 
qnmtly  did  so  without  objection  on  the  part  of  the  company, 
ud  that  the  car  conductors  constantly  passed  from  one  car 
to  another,  when  the  same  were  in  motion,  in  the  same 
Bianner.  Moreover,  while  it  may  reasonably  be  claimed  that 
in  thus  {lassing  from  one  car  to  another  there  was  some 
peril  of  being  thrown  from  and  under  the  cars,  there  was  no 
apparent  reason  to  apprehend,  and  the  plaintiff  did  not 
apprehend,  the  presence  of  any  peril  that  by  so  doing  he 
vonld  come  in  contact  with  a  current  of  electricity.  Under 
lliese  circumstances,  we  cannot  say  that  contributory  neg- 
ligence on  the  part  of  plaintiff  was  conclusively  proved. 

Hence  it  was  not  error  to  subnut  that  question  to  the 
Jury. 

-By  the  Oofirt.  — The  judgment  of  the  Circuit  Court  is 
aiBnued. 

note  to  next  oase ;  alao  note  to  CUmenU  v.  La.  EUe.  Lt.  Co.^ 
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The  Denver  Tramway  Company,  Appellant,  v. 

William  Reid,  Appellee. 

Colorado  Court  ofAppeaU^  Get.  9,  2S9S. 

(4  CoL  Court  of  Appeals,  68.) 

Electrio  street  railway.—  Measure  of  duty.—  Injury  by  sbo 

Evidencb. 

A  street  railway  company  operating  its  cars  by  means  of  electrio 
bound  to  use  extraordinary  care  and  is  liable  for  slight  negligence. 

Proof  that  an  electric  street  car  was  so  charged  with  electricity  as  toi 
a  person  coming  in  contact  with  any  portion  of  it,  and  that  a  pass 
coming  in  contact  with  the  car  was  injured  by  electricity,  is  suffi 
in  an  action  brought  by  said  injured  person,  to  establish  negli 
prima  facie  if  not  conclusively. 

An  expert  witness  for  the  street  raU way  company,  defendant,  having 
testimony  tending  to  show  that  electricity  could  not  be  transmitte 
trail-car  in  sufficient  quantities  to  injure  a  person,  held^  compete 
cross-examination  to  ask  him  if  there  were  not,  upon  certain  meta 
ings  of  all  the  defendant's  cars,  blisters  caused  by  the  escape  of 
tricity  from  trail-cars. 

Testimony  that  no  other  persons  getting  on  or  off  the  same  car  at 
the  same  time  were  injured  by  electricity,  held,  properly  rejected. 

Appeal  by  defendant  from  judgment  of  District  O 
Arapahoe  county. 

The  following  statement  of  facts  is  abridged  from 
made  by  the  court  : 

The  plaintiff  was  alighting  from  a  ** trailer**  atta 
to  a  trolley  car,  when  he  received  the  injury  complainei 

He  alleged  in  the  complaint  that  *' the  said  train  o: 
defendant  was  so  negligently  and  carelessly  operated 
handled  by  the  said  defendant,  and  the  said  electricil 
which  said  train  was  operated  was  so  carelessly,  i 
gently  and  unskilfully  used,  that  an  unexpected  and 
den  jerk  or  motion  was  communicated  to  the  said  t 
whereby  the  plaintiff  was  violently  and  with  great 
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m  down  upon  the  track  npon  which  said  cars  were 
ing,  and  between  the  cars  of  said  train,  and  throngh 
egligent  conduct  of  the  said  defendant,  and  by  reason 
8  negligent,  careless  and  nnskilf  nl  manner  in  which 
train  and.  said  electricity  was  nsed  and  operated,  the 
tiff  received  on,  npon,  and  into  his  body  lare:e  qnan- 

of  said  electricity,  and  that  by  means  of  said  elec- 
7,  his  whole  system  was  greatly  burned,  shocked 
injured,  so  that  by  means  of  the  fall  occasioned 
IB  sudden  motion  of  said  train  as  aforesaid,  and  by 
OS  of  the  powerful  shock  received  from  the  electricity 
esaid,  and  the  bums  aforesaid,  the  plaintiff  was  greatly. 
severely  hurt,"  &c. 

lie  issues  so  made   were  tried   by  a  jury,  to  which, 
mg  many  others,  the  following  instructions  were  given, 
tended  by  api)ellant  to  have  been  erroneous  : 
1.  The  court  instructs  the  jury  that  the  defendant  com- 
ly  is  a  carrier  of  passengers,  operating  its  cars  by  means 
electricity,  and  is  bound  to  use  extraordinary  care,  and 
liable  for  slight  negligence.     And,  on  the  other  hand, 
plaintiff,  as  a  passenger  on  such  car  of  the  defendant, 
I  bound  to  use  ordinary  care  to  guard  against  accident 
injury.     And  by  such  ordinary  care  is  meant  that  care 
ich  a  i>erson  of  common  prudence  takes  of  his  own  con- 
Q,  or  that  degree  of  care  which  men  of  common  prudence 
arcise  about  their  own  matters  and  their  own  personal 
ety.     And  in  determining  what  would  be  ordinary  care 
Ik  particular  case,  reference  must  be  had  to  all  the  cir- 
DStances  and  surroundings  of  that  case.     And  if,  all  the 
cnmstances  and  surroundings  considered,  the  plaintiff 
this  case  used  such  ordinary  care  in  preparing  to  get  off 
>  defendant's  car,  and  in  alighting  therefrom,  then  he  is 
fe  guilty  of  contributory  negligence  in  producing   the 
jury  complained  of,  and  for  which  this  suit  is  brought. 
id  getting  up  from  his  seat  and  preparing  to  get  off  of 
B  car  before  the  car  had  fully  come  to  a  standstill,  but 
IS  very  slightly  moving,  was  not  contributory  negligence 

the  part  of  the  plaintiff,  unless  such  getting  up  from 
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his  seat  and  otherwise  preparing  to  get  off  the  car 
alighting  therefrom  was  done  in  a  careless  or  negli 
manner,  all  the  circumstances  and  surroundings  considi 
For,  if  such  negligence — if  there  was  any  —  on  the  pa 
the  plaintiff  was  slight,  or  the  remote  cause  of  the  inj 
he  may  recover,  notwithstanding  such  slight  negligent 
remote  cause.     And,  although  the  plaintiff  may  have 
guilty  of  misconduct  or  failure  to  exercise  ordinary 
and  prudence  which  may  have  contributed  remotely  U 
injury,  yet,  if  the  agents  of  the  defendant  company 
guilty  of  mismanagement  or  negligence  in  the  mai 
ment  of  said  car,  which  was  the  immediate  cause  o: 
injury  to  the  plaintiff,  and,  with  the  exercise  of  extra 
nary  care  by  such  agents  said   injury  might  have 
prevented,  the  defendant  is  liable  in  this  suit. 

"And  the  jury  are  further  instructed  that,  in  arrivi 
a  conclusion  as  to  whether  the  plaintiff  was  guilty  of 
tributory  negligence  at  the  time  of  the  happening  o: 
accident,  they  may  take  into  consideration  the  natort 
stinct  of  self-preservation  that  any  person  under  ord: 
conditions  will  take  care  of  himself  from  regard  for  hii 
life. 

''And,  further,  the  jury  are  instructed  that,  if  theii 
complained  of  was  done  to  the  plaintiff  by  the  electa 
used  by  the  defendant  for  motive  power  or  in  any 
wise,  or  by  any  other  means,  or  on  account  of  the  h 
of  the  defendant  to  use  extraordinary  care  about 
operation  of  its  said  road  and  cars,  then  the  defei 
company  is  liable  in  this  suit,  unless  the  plaintiff  had  i 
to  use  ordinary  care  and  prudence  in  preparing  to 
said  car  and  alighting  therefrom,  and,  even  if  he  fail' 
use  such  ordinary  care  and  prudence,  defendant  com 
is  still  liable  if  this  failure  to  use  ordinary  care  and 
dence  on  the  part  of  the  plaintiff  was  the  remote,  an< 
negligence  of  the  [defendant  company  was  the  imme 
cause  of  said  injury. 

'  '2.  The  presumption  is  that  the  plaintiff  used  ordinar 
and  prudence  at  the  time  of  the  alleged  injury,  and  it 
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cmnbent  upon  the  defendant  to  prove  that  the  plaintiff  did 
lot  use  snch  ordinary  care  and  prudence,  and  to  prove  that 
the  want  of  sach  ordinary  care  and  prudence  on  the  part  of 
4ie  plaintiff  was  the  immediate,  and  not^the  remote,  cause  of 
fhe  injury  complained  of." 

James  H.  Brown  and  Milton  Smithy  for  appellant. 

*  Markham  A  Carr^  for  appellee. 


Beed,  J.,  delivered  the  opinion  of  the  court: 

One  imx>ortant  branch  or  factor  in  the  case  seems  to  be 
ignored  or  overlooked,  or  at  least  not  treated  in  argument 
with  the  consideration  its  importance  required,  viz.,  the 
Bvioiis  injury  from  electricity,  caused  by  coming  in  contact 
with  the  lower  part  of  the  car  after  falling.  The  negligence 
in  operating  the  cars  whereby  the  plaintiff  was  thrown  in 
lach  position  as  to  come  in  contact  with  the  electrical  charge, 
may,  undoubtedly,  be  regarded  as  the  proximate  cause  of 
the  injoiies.  The  negligent  application  and  use  of  the  elec- 
tric current,  ,by  which  the  onetallic  portions  of  the  trail 
Gtf  became  charged,  was  the  cause  of  the  damage  to  the  per- 
son by  shock  and  burning.  The  first,  proximate  and  direct, 
tiie  other  resulting ;  both  united  caused  the  damage  to  the 
person,  consequently,  both  must  be  regarded.  The  car  was 
a  "trail,*'  supposed  to  be  entirely  free  from  the  influence 
off  the  motive  power  which  was  applied  to  the  motor  car. 
It  was  alleged  in  the  complaint  ''that,  by  reason  of  the 
negligent,  careless,  and  unskilful  manner  in  which  said 
tiain  and  said  electricity  was  used  and  operated,  the 
plaintiff  received  on,  upon,  and  into  his  body,  large  quan- 
tities of  said  electricity,  and  that,  by  means  of  said  elec- 
tricity^ his  whole  system  was  greatly  burned,  shocked  and 
injared,  so  that  by  means  of  the  fall  occasioned  by  the 
sadden  motion  of  said  train,  *  *  *  and  by  means  of 
thepoioerful  shock  received  from  the  electricity,^^  etc. 

nie  fact  being  established  that  injuries  were  caused  by 
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electricity,  and  that  the  car  was  so  charged  with  the  flu 
as  to  injure  a  person  by  contact  with  any  part  of  it,  if  n 
establishing  negligence^er  se^  mades  uch  a  prima  facie  ca 
as  to  require  defense  either  to  show  that  the  injuries  were  d 
caused  by  that  agency,  or  through  the  careless  use  of  t 
agent.    No  effort  was  made  upon  the  trial  to  show  that  t 
injuries  were  not  caused  by  electricity,  as  stated  in  t 
complaint,  and  established  by  the  evidence ;  nor  was  t 
presence  of  the  fluid  explained  or  attempted.     It  is  tn 
Mr.  Ballo w,  an  electrical  engineer  in  the  employment  of  1 
company,  was  called  and  testified,  the  result  of  his  evidei 
being  that  he  knew  nothing  whatever  about  it,  nor  even  wl 
car  it  was  ;  that  it  was  his  duty  to  cause  every  car  to 
examined  at  the  station;  that  he  had  given  such  orders,  f 
presumed  the  examination  had  been  made  in  the  station 
night  after  the  accident  happened,  etc.;  all  of  which  was 
of  the  least  importance,  the  question  being  what  the  elec 
cal  condition  was  at  the  time  of  the  injury ;  that  certai 
could  not  be  determined  by  the  examination,  hours  af 
wards,  of  the  car  detached  from  the  motor,  and  ''house 
Mr.  Ballow  and  a  Mr.  Dashiell  testified,  as  expert  ela 
cians,   that  the  cars  were  so  coupled,   constructed, 
insulated,  that  it,  in  their  opinion,  would  be  impossible 
the  trail  car  to  become  so  charged  with  electricity  a 
cause  injury  to  a  person  coming  in  contact  with  any  pa] 
it.     However  expert,  scientific,  and  learned  they  may  1 
been  upon  the  subject,  and  however  honest,  what  the 
either  of  them  thought  in  regard  to  it  was  of  very  1 
importance  when  confronted  with  the  facts  and  re« 
established  and  uncontradicted. 

In  Flannel  y  v.  Waterford,  etc..  By,  Co.,  11  Irish  I 
C.  L.  30,  it  ^^^s  said :  "When  a  plaintiff  sustained inj' 
in  consequence  of  a  portion  of  the  train  in  which  she 
traveling  having  left  the  rails,  and  the  railway,  the  euj 
and  the  carriages  were  under  the  management  of  the 
pany :  Held,  that  the  fact  of  the  accident  was  suffi 
evidence  to  cast  upon  the  company  the  burden  of  sho 
that  there  was  no  negligence  on  their  part ;  and  that,  as 
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declined  to  afford  any  explanation  of  the  cause  of  the 
accident,  there  was  a  case  for  the  plaintiff  proper  to  be  sub- 
mitted to  the  jury.'* 

Mr.  Ballow,  an  electrical  engineer  employed  by  the  com- 
pany, attempted  by  his  evidence  in  chief  to  establish  the 
fact  that  electricity  could  not  be  transmitted  to  a  trail  car 
ia  quantity  sufficient  to  cause  in  j  ury .  On  cross  -examination 
he  was  asked:  "I  will  ask  you  as  a  matter  of  fact,  if  all 
the  cars  running  on  the  Lawrence  street  line,  belonging  to 
the  Denver  Ti*am way  Company,  haven't  blisters  upon  the 
metal  railing  around  the  ends  of  the  cars,  caused  by  a 
leakage  of  electricity?  Are  there  not  blisters  on  these  the 
size  of  my  thumb  nail,  on  the  metal,  caused  by  this  escape 
of  electricity  on  the  rear  car  ?" 

The  questions  were  objected  to  as  irrelevant  and  immater- 
ial, because  not  limited  to  the  particular  car,  and  about  the 
time  of  the  accident.  Counsel  seems  to  have  overlooked 
the  fact  that  witness  knew  nothing  about  the  accident  until 
the  next  day,  and  did  not  know  the  car  upon  which  it 
happened,  but  had,  upon  direct  examination,  testified 
generally  that  in  the  cars  as  constructed  and  operated  no 
appreciable  amount  of  electricity  could  be  transmitted  to 
the  '*trail"  car.  Such  being  the  fact,  the  questions  asked 
appear  to  have  been  in  the  line  of  legitimate  cross-examin- 
ation. 

An  instructive  case  upon  evidence  in  this  class  of  cases  is 
Simpson  v.  London  General  Omnibus  Co.,  8  L.  R.  C.  P. 
39(^ 

"A  passenger  in  an  omnibus  was  injured  by  a  blow  from 
the  hoof  of  one  of  the  horses,  which  had  kicked  through 
the  front  panel  of  the  vehicle.  There  was  no  evidence  on 
the  port  of  the  passenger  that  the  horse  was  a  kicker,  but 
it  was  proved  that  the  panel  bore  marks  of  other  kicks, 
and  that  no  precaution  had  been  taken,  by  the  use  of  kick- 
ing strap  or  otherwise,  against  the  possible  consequence  of 

a  horse  striking  out.  and  no  explanation  was  offered  on  the 
VOL.  IV— 22. 
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part  of  the  owner  of  the  omnibus :  Held^  that  there  wa 
evidence  of  negligence  proper  to  be  submitted  to  a  jaryj 
If  evidence  of  other  hoof  marks  upon  the  panel  was  admif 
sible  upon  direct  examination,  and  sufficient  to  convict  tb 
horse  of  being  a  '* kicker,"  it  seems  that  the  questions,  o 
cross-examination,  under  the  facts  and  circumstances  ( 
this  case,  were  eminently  proper. 

Defendant  offered  to  prove  by  Holland,  a  passenger,  thi 
no  other  passengers  getting  on  or  off  the  car  at  about  tl 
same  time  were  injured  by  electricity.     Refusal  of  the  cou 
to  admit  the  evidence  is  assigned  for  error,  and  urged  : 
argument.     The  refusal  was  proper  ;  the  fact  sought  to  1 
proved  could  have  no  bearing  upon  the  questions  at  issu 
In  order  to  be  admissible  under  any  circumstances,  it  wou 
have  to  have  been  shown  that  some  other  person  was 
exactly  the  same  position  in  regard  to  the  car  and  earth 
the  plaintiff,  immediately  before  or  at  the  exact  time  of  t 
injury.     Probably  no  other  person  was  so  situated  aa 
receive  the  charge  by  personal  contact  or  otherwise.     O 
person,  by  contact,  might  receive  the  entire  charge  from 
dynamo  or  battery,  while  twenty  others  in  the  same  roc 
experienced  no  sensation    whatever.     If    a  person    w< 
known  to  be  killed  by  lightning,  bore  unmistakable  mar 
of  the  current,  it  would  hardly  be  competent  to  attempt 
rebut  the  fact  by  proof  that  no  other  person,  or  all  persoi 
in  the  same  vicinity,  were  not  killed. 

In  argument  the  1st  and  2nd  instructions  are  considei 
together.  It  is  objected,  1st,  "that  they  are  genei 
instead  of  being  specific.  They  do  not  advise  the  jt 
what  facts,  if  found  by  the  jury  to  be  shown  by  the  € 
dence,  will  constitute  in  the  case  negligence,  proxim 
and  remote  cause,  and  contributory  negligence,  which 
referred  to  therein.  In  short,  they  refer  to  the  jury  b 
matters  of  law  as  well  as  matters  of  fact."  Again:  "Tl 
stilted  mere  abstract  propositions  of  law.  They  were  : 
pat  liypothetically,  as  they  should  have  been." 

We  do  not  think    them   amenable    to  sucji   criticij 
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Instead  of  being  general  and  abstract  propositions  of  law 
unapplied,  they  seem  to  be  a  full  and  complete  statement 
of  the  law  of  negligence  as  applicable  to  the  case,  and 
specifically  applied  in  every  paragraph  to  the  issues  and 
the  facts  to  be  found  by  the  jury.  How  they  could  have 
been  more  definitely  or  specifically  applied  is  not  shown, 
nor  can  we  discover.  Specific  objection  is  made  to  the  fol- 
lowing language  of  the  1st  instruction :  ' '  The  court  instructs 
the  jury  that  the  defendant  company  is  a  carrier  of  pas. 
sengers  operating  its  cars  by  means  of  electricity,  and  is 
bound  to  use  extraordinary  care,  and  is  liable  for  slight 
negligence."  It  is  contended  that  it  is  not  the  law.  The 
authorities  cited  in  support  of  the  contention  do  not  sus- 
tain it.  The  most  that  can  be  deduced  from  them  is  that 
the  rule  does  not  apply  where  the  injury  may  have  been 
caused  by  the  act  of  a  stranger,  nor  where  the  injury 
resulted  from  some  voluntary  act  of  the  passenger  himself, 
combined  with  some  alleged  deficiency  in  the  carrier's 
means  of  transportation  or  accommodation.  The  first,  'Hhe 
act  of  a  stranger,"  was  certainly  not  involved ;  and  whethei 
the  acts  of  the  plaintiff,  concurring  with  the  negligence  oi 
the  plaintiff,  combined  to  cause  the  injury,  was  the  very 
question  the  jury  was  called  upon  to  determine,  and  what 
n^ligence  on  the  part  of  the  plaintiff  would  relieve  the 
defendant  from  the  rigor  of  the  rule  was  clearly  and 
definitely  stated. 

Applying  the  rule  as  intended  and  applied  by  the  court 
to  cars  oi)erated  by  electricity,  and  the  management  and 
use  of  the  motive  power,  by  which  it  was  shown  the  injury 
was  produced,  it  is  eminently  correct.  The  agent  employed, 
common  experience  has  taught,  is  one  dangerous  to  life, 
even  when  the  utmost  skill  and  prudence  of  best  trained 
electricians  are  exercised.  It  is  a  subtle,  imponderable, 
death-dealing  element  or  fiuid ;  of  its  nature,  or  the  laws 
governing  it,  very  little  is  known,  even  among  those  few 
most  advanced  in  the  study  of  it.  It  may  be  harnessed, 
utilized  as  a  motive  power,  and  made  to  perform  much 
economic  service  in  mechanics ;  but  as  to  its  nature  and 
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Tmgaries  nothing  is  known,  r  It  is  fall  of  sorprises,  and 
deals  injnry  and  death  under  what  is  deemed  the  most  pra 
dent  management,  and  under  what  are  supposed  to  be  the 
cdrcumstances  least  liable  to  inflict  injury.    In  the  use  of 
such  an  agent  extraordinary  care  in  its  management  is 
required.     Every  appliance  and  precaution,  as  well  as  the 
best  skill  of  men,  should  be  applied  in  its  use.     How  little 
is  known  of  its  eccentricities  and  possibilities,  by  even 
those  most  skilled  and  familiar  with  it,  was  shown  upon 
the  trial  of  this  case,  where  the  rear  car  was  charged  witt 
it,  and  the  plaintiff  received  the  charge,  and  his  woundi 
were  the  undisputed  and  indisputable  evidence  of   th< 
agency  by  which  they  were  caused;  instead  of  explainin; 
or  showing  the  conditions  to  have  resulted  through  n< 
negligence  of  those  in  charge,  two  experts  were  put  upoi 
the  stand,  who  testified  to  the  impossibility  of  the  rea 
oar  being  charged.     Aside  from  the  deadly  agent  used  a 
motive  power,  the  charge  of  the  court  that  the  defendan 
was  bound  to  use  extraordinary  care,  and  would  be  liabl 
for  slight  negligence,   is  warranted    by  the  authoritiee 
"The  law  requires  a  degree  of  care  proportionate  to  th 
nature  and  risks  in  the  given  case.'*    Johnson  v.  Siid.  JR. 
etc.,  20  N.  Y.  66. 

•*  Passenger  carriers  bind  themselves  to  carry  safely  thofl 
whom  they  take  into  their  coaches,  to  the  utmost  care  am 
diligence  of  very  cautious  pe^sonsy  Mavaick  v.  Eight 
Ao.  etc.,  36  N.  Y.  378. 

••  A  carrier  of  passengers  by  railway  is  required  to  sho^ 
that  an  injury  to  a  passenger  resulted  from  inevitable  aoc 
dent,  or  from  something  against  which  no  human  prudence  c 
foresight  could  provide.  Sullivan  v.  Railroad  Co.j  80  Pi 
St.  234 ;  Afeier  v.  Railroad  Co.,  64  Pa.  St.  226 ;  -R.  A  Co.  ^ 
Napheys,  90  Pa.  St  136 ;  Warren  v.  Fitchburg  R.  R.  Cc 
8  Allen,  233;  Phila.  v.  Deiby,  14  How.  (U.  S.)  486;  Ke 
Wi^rld  V.  King,  16  How.  (U.  S.)  469 ;  See  ScoU  v.  Londc 
Dock  Co..  3  Hurl.  &  Colt.  (Eng.  Exc.)  696. 

Jn  Smith  V.  St..  Paul  R.  Co.,  32  Minn.  1,  it  is  said':  •'Tl 
severe  rule  which  enjoins  upon  the  carrier  suchextraiordinai 
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care  and  diligence  is  intended,  for  reasons  of  pnblic  policy, 
to  secure  the  safe  carriage  of  passengers  in  so  far  as  human 
skill  and  foresight  can  effect  such  result.  From  the  appli. 
cation  of  the  strict  rule  to  carriers,  it  naturally  follows  that, 
where  an  injury  occurs  to  a  passenger  through  a  defect  in 
the  construction  or  working  or  management  of  the  vehicle, 
or  anything  pertaining  to  the  service,  which  the  carrier 
ought  to  control,  a  presumption  of  negligence  arises."  In  60 
Am.  Rep.  560,  the  case  is  supported  by  several  pages  of 
notes  and  almost  numberless  authorities. 

Owing  to  the  importance  of  the  case,  the  questions  in- 
Tolved,  and  the  great  industry  and  ability  with  which  it  has 
been  presented,  we  have  examined  carefully  each  point 
urged,  and  the  authorities  cited  in  support,  and  we  find  no 
serious  error.  In  fact,  it  appears  that  the  defense  was 
allowed  unusual  latitude,  and  if  any  criticism  of  the  instruc- 
tions were  to  be  indulged  in,  it  would  be  that  those  given 
for  the  defendant  were  fully  as  favorable  as  waiTanted,  and, 
when  in  conflict  with  those  given  for  the  plaintiff,  were 
more  so.     It  follows  that  the  judgment  must  be  affirmed. 

Affirmed. 

NoTS. — In  this  and  the  preceding  case  the  injury  complained  of  is  one 
of  a  kind  to  which  passengers  upon  electric  street  railways  are  subject, 
though  happily  they  do  not  seem  to  be  of  frequent  occurrence,  to  wit,  a 
danger  of  receiving  electric  shock  while  traveling  upon  cars. 

In  the  last  case  the  company  was  held  to  a  very  high  degree  of  diligence, 
•8  it  undoubtedly  should  be,  to  impel  such  companies  to  every  possible 
exertion  to  guard  against  accidents  of  this  kind.  The  interests  of  the  com- 
penies  would,  however,  naturally  operate  very  effectually  in  the  same 
direction. 

See  note  to  CUmenU  ▼.  Louitiana  Elec  Ught  Co,,  poat. 
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Southwestern  Telegraph  &  Telephone  CoicPAirr  v. 

J.  B.  Robinson. 

United  State$  (Hreuit  Court  of  Appeals,  Fifth  Circuit,  May  SO,  mi. 

(50  Fed.  Rep.  810.) 
Injury  bt  shook  from  telephone  wire. —  Proximate  oausb. 

Plaintiff  was  injured  by  contact,  during  a  thunder  storm,  with  a  telefihooi 
wire,  which  had  been  permitted  for  several  weeks  to  remain  suspends 
over  a  highway  within  a  few  feet  of  the  ground. 

Held,  that  the  wire  was  the  proximate  cause  of  the  injury,  since  withoa 
it  the  electricity  would  have  been  harmless. 

Error  to  the  Circuit  Court  for  the  northern  district  o 
Texas.     Appeal  by  defendant  below. 

Statement  of  case  by  Bruce,  District  Judge. 

PlaintiflE  in  error  was  sued  by  defendant  in  error  in  tb 
District  Court  of  Cooke  county,  Texas,  for  damages  ii 
the  sum  of  $12,000.     He  states  his  cause  of  action  as  follows 

Your  petitioner,  J.  B.  Robinson,  a  resident  of  Cook 
county,  Texas,  complaining  of  the  Southwestern  Telegrap' 
&  Telephone  Company,  a  private  corporation  incorporate 
under  the  laws  of  the  State  of  New  York,  but  doing  bus: 
ness  in  the  State  of  Texas,  and  having  a  legal  office  s 
Gainesville,  Cooke  county,  Texas,  respectfully  represent 
that  on  or  about  the  29th  day  of  October,  A.  D.  1889,  tli 
defendant  owned  and  operated  a  telephone  line  betwee 
the  cities  of  Gainesville  and  Dallas,  Texas,  and  intermc 
diate  points,  the  connection  between  said  cities  being  mad 
by  a  single  wire  suspended  by  means  of  poles  in  the  mann< 
of  telegraph  wires,  usually  about  thirty  feet  from  tl 
ground;  that  its  said  telephone  line  of  wire  crossed  tl 
public  highway  between  Dallas  and  McKinney,  known  f 
the  '*  Dallasand  McKinney  Road,"  aboutfive  miles  south  \ 
Piano,  in  Dallas  county ;  that  at  said  points  and  over  sa 
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load  on  the  aforesaid  date,  and  for  several  weeks  prior 
thereto,  the  defendant  negligently  suffered  and  permitted 
its  aforesaid  wires  to  be  and  remain  suspended  over  said 
road  within  a  few  feet  of  the  ground,  and  within  such 
proximity  thereto  that  travelers  on  the  said  road  unavoid- 
ably and  necessarily  came  in  contact  therewith ;  that  the 
said  wire  so  suspended  over  said  road,  which  was  a  public 
iiighway  between  two  large  cities,  and  daily  traveled  by 
many  people  in  vehicles  and  on  horseback,  all  of  which  was 
known  to  the  defendant,  was  a  dangerous  and  unlawful 
obstruction  of  said  road,  and  a  public  nuisance,  and  that  the 
defendant  on  the  aforesaid  date,  and  long  prior  thereto,  knew 
of  the  condition  of  said  wire  at  said  point,  or  migh  t  have  known 
by  the  exercise  of  reasonable  care,  but  nevertheless  negligent- 
ly permitted  it  to  remain  in  the  condition  aforesaid  ;  that  the 
said  wires  are  the  best  known  conductors  of  electricity,  and 
ire  the  only  vehicles  in  general  use  for  the  transmission  of 
electric  currents,  and,  during  electric  or  thunder  storms, 
such  wires  ordinarily  become  heavily  charged  with  elec- 
tricity,  of  power  sufficient  to  inflict  death  or  do  great 
injury  to  those  coming  in  contact  with  them,  and  that  from 
this  fact  arises  the  peculiar  danger  of  allowing  such  wires 
to  remain  suspended  so  low  that  people  will  come  in  con- 
tact with  them,  all  of  which  was  on  the  aforesaid  date  and 
long  prior  thereto  well  known  to  the  defendant,  or  might 
bave  been  known  to  it  by  the  exercise  of  ordinary  care  ;  that 
on  the  aitemoon  of  the  aforesaid  date,  as  plaintiff  was 
traveling  on  horseback  on  the  said  Dallas  and  McKinney 
highway  during  the  prevalence  of  a  heavy  thunder  storm, 
BQch,  however,  as  is  usual  in  that  section  at  that  season  of 
the  year,  he  came  in  contact  with  the  defendant' s  said  wire  at 
the  point  aforesaid,  in  consequence  of  its  being  suspended 
80  near  the  ground ;  that  it  was  a  dark,  stormy  evening, 
and  the  wire  was  invisible  to  plaintiff,  and  plaintiff  came  in 
eontact  with  it  through  no  fault  or  negligence  on  his  part, 
but  throngh  the  gross  negligence  and  carelessness  of  the 
defendant,  a8aforesaid,in  leaving  the  wire  suspended  over  a 
public  highway  within  a  few:feet  of  the  grounrl ;  that  at  the 
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time  said  wire  was  heavily  charged  with  electricity  generati 
by  the  storm  then'prevailing,  as  aforesaid,  and,  on  coming 
contact  with  it,  plaintiff  received  a  full  charge  of  the  floi 
which  knocked  him  from  his  horse  and  completely  paralyn 
him  forthe  time  being,  deprivinghim  ofthei)ower  ofspee 
and  lo(^omotion ;  that  plaintiff  lay  in  the  road  where 
had  been  thrown,  in  the  rain  and  storm,  nntil  picked  up  1 
a  passer-by,  and  carried  to  a  neighboring  house,  and  the 
plaintiff  wjis  confined  to  his  bed  for  more  than  five  wee! 
suffering  during  this  period  severe  bodily  pain  and  mem 
anguish.  Plaintiff  represents  that  he  is  but  little  p 
middle  age,  and  before  said  injuries  was  of  a  vigorous  mi 
and  robust  constitution,  and  capable  of  great  endurai 
and  physical  and  mental  activity,  but  that,  in  consequei 
of  said  injuries,  his  health  and  mental  faculties  have  be 
permanently  and  seriously  impaired,  and  his  capacity 
pursue  his  usual  avocation  practically  destroyed,  to  ] 
actual  damages  ten  thousand  dollars.  Plaintiff  furtl 
represents  that,  on  account  of  said  injuries,  he  has  beenj 
to  great  expense  for  medical  attention,  and  that  his  c< 
dition  is  such  as  to  require,  for  the  future,  constant  medi 
treatment  and  the  care  of  his  family,  who  are  thus  wi 
drawn  from  their  customary  duties,  to  his  actual  damaj 
two  thousand  dollars.  Wherefore,  plaintiff  sues,  and  pn 
tliat  the  defendant  be  cited  to  answer  herein,  and  that 
final  hearing  he  have  judgment  for  his  said  damages,  cot 
and  for  further  general  and  special  relief. 

The  case  was  removed  into  the  Circuit  Court  of 
United  States  for  the  northern  district  of  Texas,  and 
defendant  answered  as  follows : 

Now  comes  defendant,  and  for  answer  by  way  of 
murrer  to  plaintiff's  cause  of  action  says,  first,  that  plain 
ought  not  to  have  and  maintain  this  cause,  for  that  his  oi 
inal  petition  does  not  state  facts  sufficient  to  constitute  a  c 
nizable  and  enforceable  demand  before  the  law.  Of  this 
prays  the  judgment  of  the  court.  And  for  further  answei 
such  be  necessary, 'defendant  says  it  denies  each  and  sin 
lar  the  allegations  in  the  plaintiff's  petition  contained,  t 
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WKjn  it  is  not  guilty  of  the  wrongs,  injuries,  and  negligent 
conduct  charged;  and  for  this  it  puts  itself  n]x>n  the 
country.  And,  answering  further,  it  says  if  plaintiff  was 
injured  in  any  manner,  it  was  the  result  of  his  negligence, 
^  that  he  failed  to  exercise  that  reasonable  degree  of  care,  in 
traveling  at  the  dangerous  time  in  which  he  alleges  he  was 
tiayeling,  and  in  avoiding  contact  with  defendant's  line 
during  a  thunder  storm,  that  a  reasonably  prudent  man 
ooght  to  have  exercised  under  like  circumstances.  Where- 
fore, defendant  says  plaintiff  ought  not  to  recover,  and  of 
this  puts  itself  upon  the  country. 

The  case  was  heard,  and  the  demurrer  was  overruled,  to 
which  mling  the  defendant  excepted,  and  the  trial  before 
court  and  jury  resulted  in  a  verdict  for  the  phiintiff  in  the 
sum  of  $2,600,  for  which  amount,  with  interest  and  costs, 
judgment  was  afterwards  rendered.  Motion  for  a  new 
trial  was  filed,  heard,  and  overruled  by  the  court.  The 
assignment  of  error  is  that  in  the  record  of  the  proceedings 
of  the  above  cause  in  the  trial  court  there  is  a  manifest 
error,  in  this,  to  wit : 

'*The  court  erred  in  overruling  the  general  demurrer  of  the 
said  Southwestern  Telegraph  and  Telephone  Company  to 
the  original  petition  and  cause  of  action  of  the  said  J.  B. 
Robinson,  as  will  appear  from  inspection  of  the  eaid  peti- 
tion, demurrer,  and  judgment  of  the  court  thereon." 

John  W.  Wray^  for  plaintiff  in  error.  ' 

M.  L.  Oravfford^  W.  0.  Davis  and  J.  L.  Harris,  for 
defendant  in  error. 

Bbuox,  District  Judge :  The  question  and  the  only  ques- 
tion  for  review  here  is  whether  the  plaintiff  stated  a  cause 
of  action  in  his  petition,  and  if  the  demurrer  to  the  cause 
of  action,  as  stated  by  the  plaintiff  in  the  court  below,  was 
properly  overruled.  In  Railroad  Co,  v.  Jones^  96  U.  S. 
439,  it  18  said  negligence  is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily  have  done,  under 
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the  circamstances  of  the  situation,  or  doing  what  sach  i 
son,  under  the  existing  circumstances,  would  not  have  < 
It  would  seem  too  plain  to  require  argument  that  the 
gations  of  the  petition  show  negligence  on  the  part  o 
telephone  company.  Under  the  facts  and  circamst: 
stated,  the  wire  was  an  obstruction  upon  the  public '. 
way.  Travelers  were  liable  to  collide  with  it,  and  inju 
consequences  to  them  would  follow  as  the  natural 
probable  result  of  such  contact.  Article  622  of  the  Be 
Civil  Statutes  of  Texas  provides : . 

Corporations  created  for  the  purpose  of  constrooting  and  maint 
magnetic  telegraph  lines  are  authorized  to  set  their  poles,  piers,  abate 
wires  and  other  fixtures  along,  upon  and  across  any  of  the  pubUo 
Streets,  and  waters  of  the  State,  in  such  manner  as  not  to  inoommo 
public  in  the  use  of  such  roads,  streets  or  waters. 

The  duty  on  the  part  of  the  telephone  company  was 
to  prevent  its  wire  from  becoming  an  obstruction  01 
highway.  Under  the  circumstances  shown  the  defei 
in  error  might  have  been  hurt  by  coming  in  contact 
the  wire  of  the  telephone  company,  and  injuries  to  th 
fendant  in  error  might  have  resulted,  independent  o 
fact  that  tlie  wire  at  the  time  was  loaded  with  a  char] 
electric  fluid  from  the  clouds  and  storm  then  prevaj 
So  that  it  is  difficult  to  see  how  this  verdict  could  be 
turbed  even  if  the  contention  of  the  plaintiff  in  en 
correct,  that  the  electricity  with  which  the  wire  was  chf 
at  the  time  was  the  proximate  and  immediate  cause  of  ii 
to  the  defendant  in  error,  for  which  the  telephone  com 
cannot  be  held  responsible.  Negligence  is  a  mixed  i 
tion  of  law  and  fact,  and  is  a  question  for  the  jury,  x 
proper  instructions  from  the  court.  It  is  not  claimed 
that  the  court  misdirected  the  jury  in  its  charge  01 
law  of  the  case,  and  the  verdict  is :  *'  We,  the 
find  for  the  plaintiff  in  the  sum  of  twenty-five  huB 
dollars."  The  jury  found  negligence  on  the  part  o: 
telephone  company,  resulting  in  injuries  to  the  defer 
In  error,  and  for  which  they  assess  his  damages  at  $S 
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lOt  shown  that  the  jury  found  that  the  wire  of  the 
tone  oomx)any  was  charged  with  electricity  at  the  time 
Pendant  in  error  came  in  contact  with  it,  and  that  the 
ic  fluid  was  the  cause  of  the  injury  to  the  defendant 
or,  and  so  it  is  not  clear  that  there  was  any  error  in 
iling  of  the  court,  even  upon  the  theory  of  the  case 
ed  ui>on  by  the  phuntiff  in  error.  No  point  is  made 
lie  question  of  contributory  negligence,  and  the  con- 
m  of  the  plaintiff  in  error  seems  to  be  that  the 
ion  states  the  cause  of  action  to  have  been  the 
ies  which  resulted  from  the  fact  that  the  wire  at  the 
of  the  contact  with  it  by  the  defendant  was  charged 
electric  fluid,  for  the  creation  and  existence  of  which 
dephone  company  was  in  no  sense  responsible.    Per- 

however,  must  be  held  to  know  the  ordinary  operation 
e  forces  of  nature,  and  to  use  proper  means  to  avert 
er.  If  the  electric  fluid  with  which  the  wire  of  the 
hone  oomi)any  was  charged  at  the  time  was  an  element 
e  main  element  in  the  production  of  the  injuries  to  the 
idant  in  error,  still  it  ill  clear  that  the  displaced  wire 
ished  the  means  of  the  communication  of  the  dangerous 
I  which  resulted  in  the  injuries  to  the  defendant  in 
*.  Science  and  common  experience  show  that  wires 
ended  in  the  atmosphere  attract  electricity  in  the  time 
nrma,  and  when  so  suspended  and  uninsulated  are  danger- 
o  persons  who  may  at  such  times  be  brought  in  contact 

them,  and  the  x>etition  charges  that,  during  electric  or 
der  ■  storms,  such  wires  ordinarily  become  heavily 
ged  with  electricity,  of  power  sufficient  to  cause  death 
leat  injury  to  those  coming  in  contact  with  them ;  and 
'her  this  is  so  or  not  is  a  question  of  fact.  To  say  that 
igency  of  the  telephone  wire  in  the  production  of  the 
ry  was  inferior  to  that  of  the  electric  current,  which  was 
nain  cause,  is  not  satisfactory.  It  is,  in  fact,  proper  to 
it  that  the  company' s  displaced  wire  furnished  the  means 
rhich  the  dangerous  force  was  communicated  to  and 
red  the  defendant  in  error.  True,  it  was  a  new  force  or 
Br  which  intervened,  with  the  production  of  which  the 
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telephone  company  had  nothing  to  do,  but  upon  this  i)oii 
in  Inturance  Co.  v.  Iweed^  7  Wall.  62,  the  court  say : 

"If  a  new  force  or  power  has  intervened,  of  itself  saf 
cient  to  stand  as  the  cause  of  the  misfortune,  the  oth 
must  be  considered  as  too  remote." 

The  new  force  or  power  here  would  have  been  harmle 
but  for  the  displaced  wire  and  the  fact  that  the  wire  t(x 
on  a  new  force,  with  the  creation  of  which  the  compai 
was  not  responsible,  yet  it  contributed '  no  less  directly 
the  injury  on  that  account.  In  Oleeson  v.  Railroad  0 
140  U.  S.  435  (11  Sup.  Ct.  Rep.  859),  the  court  held  that 
landslide  in  a  railway  cut  caused  by  an  ordinary  fall 
rain  is  not  an  act  of  God,  which  will  exempt  the  railw 
company  from  liability  to  passengers  for  injuries  cans 
thereby  while  being  carried  on  the  railway  ;  and  on  pa 
441  (page  861,  11  Sup.  Ct.  Rep.),  of  the  opinion  in  tl 
case  the  court,  quoting  from  an  English  case,  say  **  tl 
the  plaintiff  was  entitled  to  a  .verdict  on  the  ground  th 
if  a  person  maintains  a  lamp  projecting  over  a  highw 
for  his  own  purposes,  it  is  his  duty  to  maintain  it  so 
not  to  be  dangerous  to  persons  passing  by  ;  and  if  it  can 
injuries,  owing  to  a  want  of  repair,  it  is  no  answer  on  ' 
put  that  he  had  employed  a  competent  man  to  repair  i1 
citing  1  Thomp.  Neg.,  pp.  346,  347.  No  case  is  cited  1 
the  one  at  bar,  but  the  principles  upon  which  cases  of  t 
character  have  been  decided  sustain  the  verdict  in  t 
case,  and  the  judgment  of  the  court  is  affirmed. 


Nor.— This  oase  is  cited  in  the  following  one,  also  in  Aiiem  t.  On 
TWepfc.  Co,^  post 
See  note  to  CUmenU  y.  Lou  SUe.  Lt.  Co.,  pottL 
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Oregon  Supreme  Court,  June  19,  1893. 
(24  Or.  270.) 

IXJDBT  ST  KLBCTRIO  SHOCK.— PROXIMATE  OAUBB.— PLEADmO. 

A  telephone  company  having  by  permission  of  an  electric  light  company 
ftmiig  a  wire  upon  the  ix>le8  of  the  latter,  it  was  its  continuing  duty  to 
fralect  the  pablio  from  injury  by  such  wire. 

naefore,  where,  having  ceased  to  use  the  wire,  instead  of  removing  it, 
thetdephone  company  hung  it  upon  an  electric  light  pole,  the  owner  of 
whidi  removed  it  to  a  telephone  pole,  where  it  became  charged  from  an 
deotrio  light  wire,  and  hanging  near  the  ground  caused  injury  to  a 
teveler,  held,  that  the  proximate  cause  of  the  injury  was  the  negli- 
fnoe  of  the  telephone  company. 

h  an  action  for  damages  for  injuries  caused  by  such  negligence  the  proof 
held  not  to  oonatitate  fatal  variance  from  the  pleading. 

Omt  of  this  aeries  cited  in  opinion :  Southern,  Ae.  Teleph»  Co,  v.  Bcbineon, 
Mle,p.t48. 

Appeal  by  defendant  from  judgment  of  the  Circuit 
Oonrti  Multnomah  county.    Facts  stated  in  opinion. 

ChoM.  H,  Carey  (£.  &  E.  B.  Williams  on  the  brief),  for 
q>pellant. 

James  Oleason^  and  Alfred  F.  Sears  {Henry  E.  Mc- 
Oinn  and  Nalhan  D.  Simoa  on  the  brief),  for  respondent. 

The  Chief  Justice  Lord  delivered  the  opinion  of  the 
court:  This  is  an  action  to  recover  damages  for  a  personal 
injury  alleged  to  have  been  caused  by  the  negligence  of  the 
defendant  in  i)ermitting  its  wire  to  come  in  contact  with  an 
electric  wire,  whereby  it  became  heavily  charged  with  elec- 
tricity, and  in  allowing  such  wire  to  hang  down  so  near  the 
ground  at  the  comer  of  K  and  Twenty-first  streets  as  to 
endanger  the  life  and  limb  of  those  traveling  upon  such 
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streets.  The  errors  assigned  relate  to  the  refusal  of  t 
trial  court  to  grant  a  nonsuit,  and  to  certain  instmctic 
given  and  refused.  Upon  the  first  point  the  contention 
that  the  evidence  does  not  prove  the  cause  of  action  all^ 
although  it  may  be  sufficient  to  constitute  a  ground 
action,  and  consequently  that  the  variance  is  fatal  to  1 
plaintiffs  recovery.  It  is  no  doubt  true  that  the  plain 
must  state  the  fact^s  which  constitute  his  cause  of  acti< 
and  that  he  cannot  state  one  and  prove  another.  The  Co< 
with  all  its  comprehensive  liberality,  will  not  admit, 
Sherwood,  J.,  said,  *'a  plaintiff  to  sue  for  a  horse  8 
recover  a  cow.  "  WaldTiier  v.  Hamilton  Hailroad^  71  1 
618.  Such  variance  is  fatal,  for  the  reason  that  the  ca 
of  action  is  unproved  in  its  entire  scope.  The  inqui 
then,  is  whether  the  testimony  for  the  plaintiff  establis 
a  cause  of  action  different  from  the  one  alleged.  That  tb 
is  some  variation  between  the  evidence  and  the  a 
plaint,  may  be  conceded,  but  it  consists  only  in  mat 
of  detail,  or  as  to  how  the  injury  occurred;  there 
no  absolute  departure  in  the  proof  from  the  origi 
theory  of  the  case.  The  point  to  which  the  varia 
r^'lates  is  this :  The  allegation,  in  substance,  is  that 
plaintiff  was  walking  along  the  sidewalk,  and  came 
contact  with  the  wire,  which,  owing  to  the  darkness,  he ' 
unable  to  see  ;  that  he  attempted  to  remove  the  same  fi 
his  pathway,  and  in  doing  so  he  caught  hold  of  the  w 
and  the  electricity  with  which  it  was  impregnated  pas 
into  his  body,  etc. ;  whereas  his  testimony  shows  that 
was  walking  along  the  sidewalk,  and  owing  to  the  darki 
and  rain  and  the  slippery  pavement,  he  slipped  and  fell 
his  elbow,  causing  his  hat  to  fall  off  and  some  package 
drop  out  of  his  hands,  and  that  in  groping  for  his  hat  i 
packages,  his  hand  came  in  contact  with  'the  wire,  wh: 
being  impregnated  with  electricity,  "  grabbed  '*  it,  and 
he  could  not  let  go,  he  put  out  his  other  hand  to  rem 
the  same,  when  the  wire  ''  grabbed  "  that  hand,  etc,  Plai 
the  variation  here  is  only  of  detail,  or  as  to  the  circi 
stances  under  w^hich  the  plaintiff  came  in  contact  with 
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wire,  and  received  the  injury.  The  elements  of  negligence 
alleged,  namely,  in  permitting  its  wire  to  come  in  contact 
with  the  electric  wire,  and  to  hang  so  near  the  ground  as  to 
endanger  life  or  limb,  are  present  in  either  aspect  of  the 
case,  or  as  mach  under  the  testimony  as  the  allegation. 
Bach  variance  does  not  present  a  case  where  the  cause  of 
action  is  unproved  in  its  entire  scope  and  meaning,  within 
the  construction  of  section  98,  HilPs  Code.  Hence  there  is 
not  a  failure  of  proof,  and  without  such  failure  the  variance 
18  not  fatal,  or  such  as  would  entitle  the  defendant  to  a 
judgment  of  nonsuit. 

The  principal  ground  of  complaint  remains,  however,  to 
be  considered.  This  is,  was  the  negligence  of  the  defend- 
ant the  proximate  cause  of  the  injury?  There  are  some 
other  minor  questions  suggested  by  way  of  criticism  upon 
the  charge  of  the  court,  but  the  remoteness  of  defendant's 
acts,  and  the  intervention  of  other  agencies  directly  con- 
tributing to  plaintifTs  injury,  are  relied  upon  as  the  chief 
defense.  It  was  the  failure  of  the  court,  as  indicated  by 
the  instructions  given  and  refused,  to  properly  apply  the 
law  in  this  regard,  that  constitutes  the  main  grievance  of 
the  defendant.  To  comprehend  the  force  of  this  objection, 
we  must  first  know  and  understand  the  facts. 

The  plaintiff  is  a  laboring  man,  and  was  employed  by  the 
gas  comi)any  to  shovel  coal  into  its  furnace.  On  the  day 
of  the  accident  he  quit  work  after  five  o'clock  P.  M.,  and 
started  for  his  home,  but  on  his  way  went  to  market,  made 
some  purchases,  and  went  out  G  street  to  Twenty-first,  and 
when  passing  down  that  street,  near  the  corner  of  K,  he 
slipped  on  the  sidewalk,  and  fell  on  his  elbow,  his  hat  fall- 
ing offf  and  the  packages  which  he  carried  fiying  out  of  his 
hands.  After  he  got  up  he  groped  for  his  packnges  and 
hat,  when  his  hand  rubbed  against  a  wire,  one  end  of  which 
was  hanging  down  over  the  sidewalk  at  the  intersection  of 
the  street.  His  testimony  on  this  point  is:  '*My  hand 
rubbed  against  this  wire,  grasping  hold  of  me  fearfully ; 
I  then  took  the  notion  to  put  up  this  hand  to  hit  this  one 
away  from  there ;  it  grabbed  that  one  and  held  on  to  it 
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fearfully ;  I  could  not  let  go  ;  it  was  too  strong ;  I  don't 
know  what  part  of  my  hand  catched  hold  of  it ;  my  fingers 
rubbed  it  first ;  it  tore  me  fearfully,  like  machinery  with 
about  two   hundred  pounds  of  steam ;   I  was  screaming 
awfully,  and  finally  I  saw  people  around  the  sidewalk,  and 
this  hand  after  awhile  dropped  from  the  wire ;  that  must 
have  been  the  time  my  toes  got  burned.    It  whirled  me  ui 
in  all  sorts  of  shapes.     I  don't  know  how  I  was.     Whei 
this  hand  dropped  I  hung  on  with  it  until  I  was  released 
After  this  hand  dropped  I  had  no  more  memory  at  all ; 
lost  my  senses.     I  don't  know  what  happened  after  that.* 
Several  persons  hearing  his  screams  for  help,  two  men  ra' 
from  J  street  to  his  assistance,  and  one  of  them  slashed  a 
the  wire  with  his  knife  and  received  a  severe  shock,  bu 
did  not  sever  it ;  after  some  hesitation  he  slashed  it  agai 
and  succeeded  in  cutting  the  wire.    The  defendant  wr 
assisted  to  his  home  and  put  to  bed,  when  it  was  foun 
that  three  toes  were  badly  burned.     Afterwards  he  wi 
taken  to  the  hospital  and  one  toe  was  amputated  and  tt 
others  were  trimmed  oflf.     It  was  after  six  o'clock  an 
quite  dark  when  the  accident  occurred,  and  the  sidewal 
was  slippery  from  recent  rain.    The  defendant  could  n< 
see  the  wire,  nor  did  he  know  that  it  was  hanging  do^i 
over  the  street,  nor  that  it  was  charged  with  electricit; 
The  wires  of    the  telephone  company  were  strung  on 
street,  running  east  and  west,  and  the  wires  of  the  electi 
light  company  and  the  electric  street  railway  compai 
were  strung  along  Twenty-first  street,  running  north  ai 
south,  so  that  the  wires  of  the  defendant  were  at  rig! 
angles  to  the  wires  of  the  two  electric  companies.    The  ei 
dence  further  shows  that  the  defendant  had  an  arrang 
ment  with  the  electric  lightcompany  by  which  either  mig 
use  the  poles  of  the  other  upon  which  to  string  a  wire  wh 
it  had  no  poles  at  that  place,  and  only  a  short  distance 
wire  was  to  be  used  ;  that  the  defendant  used  -the  poles 
the  electric  light  company  when  wiring  the  residence  oi 
Mr.  Bates  at  the  corner  of  H  and  Twenty-first  streets,  I 
that  some  three  months  before  the  accident  the  wire  ^ 


OREGON,  1893.  353 


Ahem  y.  Telephone  Ck>. 


disconnected  from  the  telephone  at  his  residence  and 
wrapped  around  the  electric  pole  and  made  fast  by  tying  it 
on  to  a  bracket,  and  winding  around  the  pole  and  around 
itself;  that  such  wire  had  not  been  used  by  defendant 
after  it  was  so  disconnected,  nor  had  the  company  made 
any  inspection  of  it  from  that  time  until  the  accident; 
that  during  this  interim  the  electric  company  changed  its 
poles  and  wires  along  Twenty-first  street,  and  in  doing  so 
took  down  the  pole  belonging  to  it  upon  which  the  tele- 
phone wire  was  fastened  as  aforesaid,  coiled  up  the  wire, 
and  hung  it  on  a  pole  belonging  to  the  defendant  near  K 
and  Twenty-first  streets,  where  the  accident  happened  ;  but 
that  the  defendant  had  no  knowledge  that  the  electric  com- 
pany had  taken  down  its  poles  or  taken  down  its  wire  and 
hang  it  on  the  pole  as  aforesaid.  Richard  Gerdes  testified 
that  he  was  in  the  employ  of  the  electric  light  company, 
and  that  on  Tthe  night  of  the  accident  he  received  a  mes- 
sage by  telephone  that  a  man  had  been  hurt  by  an  electric 
Kght  wire ;  that  he  went  at  once  to  the  place  where  the 
accident  occurred,  and  found  the  wire  hanging  on  the  pole ; 
that  he  cut  it  above  the  coil ;  that  it  was  heavily  charged 
with  electricity  by  contact  vrith  a  wire  belonging  either  to 
the  electric  street  railway  or  the  electric  light  company ; 
that  it  must  have  been  the  wire  of  one  or  the  other  that 
charged  it  with  electricity,  as  there  was  no  other  heavily 
charged  wire  in  that  vicinity.  The  evidence  further  shows 
that  the  day  before  the  accident  the  wire  was  hanging  in 
the  form  of  a  coil  on  a  stick  at  the  side  of  the  telephone 
pole,  and  that  the  bottom  of  it  was  two  or  three  feet  from 
the  ground  ;  that  it  was  heavily  charged  with  electricity, 
and  that  one  witness  who  touched  it  with  a  wire  was  thrown 
to  the  ground  from  the  shock. 

Among  other  things,  the  court,  in  substance,  instructed 
the  jury  that  the  question  here  submitted  is  ''  whether  it 
was  negligence  or  not  to  leave  a  wire  along  a  public  thor- 
oaghfare,  where  it  might  be  found  in  the  way  of  pedes- 
trians, or  where  it  might  be  liable  to  be  handled  or 
VOL.  IV— 23. 
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interfered  with  by  boys  or  by  irresponsible  persons."   Tha 
it  was  for  them  to  determine  from  the  evidence  **  whethe 
or  not  there  was  a  proper  inspection  made  of  these  wires  8 
as  to  know  what  their  condition  was,  and  to  ascertai 
whether  anybody  had.  been  interfering  with  them,  makin 
them  more  dangerous   than  they  otherwise    would  be. 
That  "  the  fact  that  this  company  used  the  poles  of  anoth 
company,  and  the  fact  that  other  electric  companies  ha 
wires  upon  the  same  street,  does  not  detract  at  all  from  tl 
strict  requirements  which  should  be  made  of  the  defendai 
company.     Unless  it  had  loaned  its  wires  to  the  electric 
company,   or   the  electric  railway  company,   and  plac( 
them  under  the  control  of  that  company,  it  could  not  1 
absolved  from  the  duty  of  looking  after  them  and  ascc 
taining  and  knowing  what  their    condition    was,  and 
anticipating  and  foreseeing  what  might  happen  in  conne 
tion  with  them,  and  that  unless  you  should  find  from  t 
evidence  that  this  defendant  had  turned  over  the  use  a 
control  of  its  wires  to  these  other  companies  on  whose  p< 
this  wire  was  suspended,  you  have  no  right  to  say  tt 
those  companies  were  liable,  and  not  this  company,  if  tl 
company  was  guilty  of  any  negligence.     Unless  this  co 
pany  was  negligent,  there  could  be  no  recovery  on  the  pj 
of  the  plaintiflf.     If  you'  find  that  it  was  not  guilty  of  a 
negligence,  then  your  verdict  should  be  for  the  defendant 
The  counsel  for  the  defendant  requested  the   court 
instruct  the  jury  as  follows  :     "If  the  jury  finds  that  1 
defendant  was  not  negligent  in  leaving  its  wire  attached 
the  pole  near  Mr.  Bates'  house,  as  it  did  leave  it,  and  tl 
the  wire  was  not  dangerous  as  left  by  it,  and  could  n 
and  did  not,  become  dangerous  except  by  the  act  or  negl 
of  some  other  person  or  company,  the  defendant  is  : 
liable;"  but  the  court  refused  to  charge  as  requested,  1 
gave  it  with  the  following  modification:     **  I  give  you  t 
in  connection  with  the  general  instruction  which  I  gave  3 
that  the  defendant  must  have  parted  with  the  control 
its  wires  in  order  to  be  exonerated  by  the  reason  of 
negligent  act  of  some  otlier  j^erson."     The  defendant  t 
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tequested  the  court  to  charge  that,  *4t  is  claimed  by  the 
defendant  that  it  placed  its  wires  in  a  safe  and  secure  posi- 
tion, and  that  it  [they]  did  not  become  dangerous  except 
by  the  acts  and  omissions  of  others,  without  its  knowledge 
or  consent.  If  you  find  this  is  true,  the  defendant  is  not 
liable,  unless  the  intervening  acts  or  omissions  of  such 
ether  persons  should  have  been  contemplated  and  guarded 
against  by  the  defendant  as  consequences  likely  to  follow 
and  which  might  have  been  reasonably  anticipated."  And 
again:  "If  it  was  not  negligent  in  leaving  the  wire  as  it 
did,  it  is  not  liable,  unless  it  could  have  reasonably  fore- 
seen that  some  one  would  take  down  the  wire,  and  place  it 
where  it  injured  the  plaintiff,  and  that  it  might  come  in 
contact  with  some  other  electric  wire  that  was  charged 
with  a  current  of  electricity  that  would  make  it  danger- 
ous." And,  again  :  "Even  if  the  defendant  had  left  its 
wire  coiled  up  or  hanging  over  the  sidewalk  so  that  pedes- 
trians might  come  in  contact  with  it,  it  would  not  be  liable 
for  damages  to  the  plaintiff  for  injury  sustained  by  an  elec- 
tric shock  from  the  wire  unless  the  fact  that  the  wire  left 
there  was  the  immediate  or  proximate  cause  of  the  injury, 
the  wire  not  by  itself  being  dangerously  charged  with  elec- 
tricity, and  became  so  charged  only  by  intennediate  cir- 
cumstances, namely,  that  of  interfering  with  or  crossing 
some  heavily  charged  wire,"  etc.  The  court  refused  to 
80  instruct  the  jury,  and  to  its  rulings  thereon  the  defend- 
ant duly  excepted. 

It  appears  from  the  instructions  that  the  theory  of  the 
law  as  applied  to  the  facts  by  the  trial  court  was  that  it  is 
negligence  to  allow  a  wire,  which,  from  its  environment,  is 
liable  to  become  charged  with  electricity,  to  hang  over  the 
street  at  such  a  height  as  to  obstruct  and  endanger  ordi- 
nary travel  ;  that  it  was  the  duty  of  the  defendant,  owing 
to  the  location  of  its  wire  and  the  use  of  the  poles  of  the 
electric  light  company,  to  look  after  it  and  see  that  it  was 
in  proper  condition,  and  that  when  the  wire  was  discon- 
nected from  the  Bates  residence,  if,  instead  of  taking  down 
the  wire,  the  company  chose  to  hang  it  ui)on  the  electric 
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pole,  the  duty  still  devolved  upon  it  to  take  care  of  sue) 
wire,  and  that  this  was  a  continuing  duty  from  which  i 
would  not  be  absolved  unless  it  had  parted  from  the  contro 
of  its  wire  to  the  electric  companies.    This  requiremeo 
imposed  upon  the  defendant  the  obligation  of  looking  afte 
and  ascertaining  the  condition  of  its  wire,  and  of  antic 
pating  or  foreseeing  results  which  were  likely  to  happen  b 
reason  of  its  connection  or  location  as  to  the  electric  wii( 
so  as  to  avoid  liability  to  danger  arising  therefrom.   In  th 
view  of  the  law,  the  taking  up  of  the  pole  by  the  electr 
light  company,  and  hanging  the  defendant's  wire  upon  i 
pole  at  the  intersection  of  K  and  Twenty -first  streets  won 
not  authorize  the  jury  to  find  that  the  electric  compani 
were  liable,  and  not  the  defendant,  if  it  was  negligent 
not  removing  its  wire  when  it  ceased  to  use  it  at  the  Bat 
residence.    It  is  earnestly  insisted  by  counsel  that  this  vii 
of  the  law  is  a  wrong  conception  of  the  defendant's  dal 
for  the  reason  that  it  makes  the  company  liable  for  t 
wrongful  acts  of  third  persons  in  taking  down  the  wire  a 
hanging  it  on  the  pole  where  it  became  charged  with  el< 
tricity,  which,  he  claims,  are  the  responsible  causes  of  1 
injury.     This  is  based  on  the  assumption  that  there  int 
vened  between  the  negligence  of  the  defendant,  if  a 
there  was,  and  the  injury  to  the  plaintiff,  an  independt 
adequate  cause  of  the  injury,  namely,  the  wrongful  act 
the  electric  company,  which  was  the  proximate  cause  of 
injury.     What  is  the  proximate  cause  of  the  injury  is  oi 
narily  a  question  for  the  jury.     It  is  only  when  the  h 
are  undisputed  that  it  becomes  a  question  for  the  coi 
Wherever,  therefore,  there  is  any  doubt,  the  questioo 
proximate    cause  should  be  submitted  to    a    jury  to 
decided  as  a  matter  of  fact  according  to  the  circumstai 
of  the  case.     To  warrant  a  jury  in  finding  that  neglige 
is  the  proximate  cause  of  the  injury  it  must  appear  t 
the  injury  was  a  natural  and  probable  consequence  of 
negligence,  and  that  it  ought  to  have  been  foreseen  in 
li^ht    of   the  attending   circumstances.     Railway   Co, 
Kellogg^  94  U.  S.  475.     The  question,  therefore,  whei 
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die  Stretching  of  the  defendant's  wire  on  the  electric  poles 
instead  of  its  own  poles,  and  whether  the  omission  of  the 
defendant  to  remove  the  same  when  it  ceased  to  use  it  at 
Qie  Bates  residence,  was  negligence,  and,  if  it  was,  whether 
Uie  intervening  act  of  the  electric  company  and  its  conse- 
quences were  such  as  could  have  been  reasonably  antici* 
pated  and  guarded  against  by  the  defendant,  was  for  the 
jury  to  determine  in  the  light  of  the  facts  and  circum* 
stances. 

The  record  discloses  that  the  electric  light  company  gave 
the  defendant  permission  to  use  its  poles  upon  which  to 
string  its  wire  when  the  defendant  needed  them  to  connect 
its  wire  to  a  residence  where  it  had  no  poles.  When  the 
defendant  disconnected  its  wire  from  the  telephone  at  the 
Bates'  residence,  it  had  no  longer  any  need  to  use  the  elec- 
tric poles,  and  the  permission  or  license  given  to  use  them 
eeased,  or  was  at  an  end,  and  necessarily  the  defendant 
ought  to  have  removed  its  wire  from  the  electric  poles ; 
and  if  it  did  not  do  so,  but  coiled  and  hung  it  on  one  of 
ihem,  where  it  had  no  right  to  be,  the  defendant  was 
bound  to  look  after  it,  and  to  expect,  if  it  failed  to  do  so, 
that  the  electric  company  would  remove  it  when  such  wire 
incommoded  that  company,  or  its  business  required  the 
removal  of  its  poles,  as  did  happen.  The  jury  found  that 
the  stretching  of  the  wire  upon  the  electric  poles  was 
dangerous,  and  that  the  omission  of  the  defendant  to 
remove  it,  when  it  disconnected  the  same  from  the  Bates' 
residence,  and  ceased  to  use  it,  was  negligence,  and  that  the 
intervening  acts  of  the  electric  company  and  its  consequences 
could  have  been  foreseen  as  likely  to  happen,  or  possibly  to 
follow,  from  leaving  the  wire  coiled  and  hung  upon  the 
electric  pole  near  the  Bates'  residence,  and  necessarily  that 
the  defendant  was  responsible  for  its  wire  being  coiled  and 
hung  upon  its  own  pole  at  the  intersection  of  K  and  Twenty- 
first  streets.  This  responsibility  is  based  on  the  principle 
that  if  the  defendant,  instead  of  removing  its  wire,  chose  to 
hang  it  upon  the  electric  pole,  where  it  had  no  right  to  be, 
it  was  bound  to  look  after  it,  and  that,  if  the  defendant  had 
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done  80,  it  would  have  discovered  the  removal  of  the  same 
and  its  condition,  so  that  the  injury  might  have  beei 
avoided,  and  consequently  that  the  company  must  be  takei 
to  have  foreseen  as  likely  to  happen,  or  possibly  to  follow 
the  consequences  which  resulted  from  its  omission  to  removi 
the  wire  when  it  was  disconnected  from  the  telephone  a 
the  Bates'  residence.  This  is  in  accordance  with  the  mli 
that  a  person  guilty  of  negligence  or  an  omission  of  dnt; 
^^  should  be  held  responsible  for  all  the  consequences  whid 
a  prudent  and  experienced  man,  fully  acquainted  with  a 
the  circumstances  which  in  fact  existed,  whether  they  cool 
have  been  ascertained  by  reasonable  diligence  or  not,  won! 
have  thought  at  the  time  of  the  negligent  act  reasonabl 
possible  to  follow  if  they  had  been  suggested  to  his  mind. 
Shearman  &  Redfield,  Negligence,  §  29. 

But  this  phase  of  the  case  is  met  with  the  argameo 
that   the    telephone   wire  itself   is   not   dangerous,    ai 
that  the  main  or  efficient  cause  of  the  injury  was  tl 
electric  current  from  the  wires  of  the  electric  companie 
with  the  production  of  which  the  defendant  had  nothh 
to  do.    In  other  words,  that  if  the  defendant  was  negligei 
it  was  the  dangerous  force  of  electricity  which  intervene 
and  with  the  production  of  which  the  plaintiff  had  nothi 
to  do,  that  communicated  the  injury  to  plaintiflF,  and,  the: 
fore,  it  was  the  proximate  cause  of  the  injury.     It  is 
doubt  true  that  where  there  is  negligence  and  injury  foUo 
ing  it,  and  there  is  also  an  intermediate  cause  disconnect 
from  the  negligence,  and  the  operation  of  this  cause  p: 
duces  the  injury,  the  person  guilty  of  the  negligence  ci 
not  be  held  responsible  for  the  injury.    The  inquiry  mi 
always  be  whether  there  was  any  intermediate  cause  disci 
nected  from  the  primary  fault,  and  self-operating,  whi 
produced  the  injury.  Railway  Co.  v.  Kellogg^  94  U.  S.  4 
If  the  intervening  cause  and  its  probable  consequence  be  si 
as  could  reasonably  have  been  anticipated  by  the  origi 
wrong-doer,  the  causal  connection  between  the  wrongful 
and  the  injury  is  not  broken,  and  the  defendant  is  liable 
the  injury.     In  Sewing  Machine  Co.  v.  Ricliter^  2  Ind.  i 
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334  (28  N.  E.  446),  it  is  said  :  ^'  Intervening  agencies  some 
times  interrupt  the  carrent  of  responsible  connection  between 
Mgligent  acts  and  injuries,  but  as  a  rule  these  agencies,  in 
Older  to  accomplish  such  result,  must  entirely  supersede 
the  original  culpable  act,  and  be  in  themselves  responsible 
for  the  injury,  and  must  be  of  such  a  character  that  they 
could  not  have  been  foreseen  or  anticipated  by  the  original 
wiong-doer.     If  it  required  both  agencies  to  produce  the 
result,  or  if  both  contributed  thereto  as  concurrent  forces, 
the  presence  and  assistance  of  one  will  not  exculpate  the 
other,  because  it  would  still  be  an  efficient  cause  of  the  in- 
jury."    The  intermediate  cause  must  supersede  the  original 
wrongfal  act  or  omission,  and  be  suffieient  of  itself  to  stand 
IB  the  cause  of  plaintiffs  injury,  to  relieve  the  original 
wrong-doer  from  liability.     "One  of  the  most  valuable  of 
the  criteria  furnished  us  by  the  authorities,"  Mr.  Justice 
Miller  said,  *'  is  to  ascertain  whether  any  new  cause  has 
intervened  between  the  fact  accomplished  and  the  alleged 
cause.     If  a  new  force  or  power  has  intervened,  of  itself 
snfficient  as  the  cause  of  the  misfortune,  the  other  must  be 
considered  as  too  remote. "     Insurance  Co.  v.    7\D€ed,  7 
Wall.  62.     There  is  no  claim  that  the  wires  of  the  com- 
panies transmitting  electric  power  were  not  in  their  proper 
position,  or  that  the  companies  were  negligent  in  the  use  of 
their  wires.     We  must  take  it,   upon  the    facts  as  dis- 
dosed  by  this  record,  that  their  wires  were  where  they  had 
a  right  to  be,  and  were  not  an  obstruction  endangering  the 
life  or  limb  of  any  one  traveling  along  the  street.     It  was 
the  telephone  wire,  suspended  on   a  pole,  as  shown  by 
the  evidence,  that    furnished  the    means   by   which  the 
carrents  of  electricity  passing  over  the  electric  companies' 
wires,  were  diverted  and  conducted  so  close  to  the  ground 
as  to  render  passage  along  the  public  thoroughfare  ex- 
ceedingly dangerous.     As  a  consequence,   it  w^is  the  de- 
fendant's wire  so  hanging  upon  the  pole  that  furnished 
the  means  by  which  the  electrical  current  was  communi- 
cated to  and  injured  the  plaintiff.  It  is  true  that  the  electrical 
current  was  a  new  power  which  intervened,  and  with  the 
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prodactioQ  of  which  the  defendant  had  nothing  to  do,  bi 
it  was  harmless,  or  could  not  have  been  communicated  1 
the  plaintiff  but  for  the  suspended  wire  of  the  defendan 
As  an  intermediate  cause  it  w^as  connected  with  the  primal 
fault  and  not  self -operating,  and  therefore  is  not  sufficiei 
itself  to  stand  as  the  cause  of  plaintiff's  injury.     Tl 
language  of  Mr.  Justice  Bruce  clearly  illustrates  this  pom 
"  To  say  that  the  agency  of  the  telephone  wire  in  the  pr 
duction  of  the  injury  was  inferior  to  that  of  the  electi 
current,  which  was  the  main  cause,  is  not  satisfactory.   It  i 
in    fact,   to    admit    that    the  company's    displaced   wi 
furnished  the  means  by  which  the  dangerous  force  w 
communicated  to  and  injured  the  defendant  in  error.  Tn 
it   was    a    new    force    or   power  which   intervened,  wi 
the    production    of    which  the    telephone    company  h 
nothing  to  do,  but  upon  this  point,  in  Insurance  Co. 
Tweedy   7  Wall.  62,  the  court  says:  *If  a  new  force 
power  has  intervened,  of  itself  sufficient  to  stand  as  1 
cause  of  the  misfortune,  the  other  must  be  considered  as  1 
remote.'     The  new  force  or  power  here  would  have  be 
harmless  but  for  the  displaced  wire,  and  the  fact  that  1 
wire  took  on  a  new  force,  with  the  creation  of  which  1 
company  was  not  re8i)onsible,  yet  it  contributed  no  1 
directly  to  the  injury  on  that  account."    Southwestern 
&  T.  Co.  V.  Robinson,  50  Fed.  Rep.  813  (16  L.  R.  A.  64 
It  thus  appears  that  the  defendant's  negligence  was 
primary  and  proximate  c^use  of  the  injury.     In  view  of  t 
result,  the  other  errors  assigned  are  of  little  imj>ortaB 
and  not  such  as  would  authorize  the  reversal  of  the  cs 
It  results  that  the  judgment  must  be  affirmed. 

Upon  rehearing,  January  8,  1894  (36  Pac.  R.  549) 

Lord,  C.  J.:  The  suspended  telephone  wire,  while  it  ^ 
charged  with  electricity  from  contact  with  the   elecl 
wire,  was  not  less  dangerous  than  the  electric  wire  it* 
would  have  been,  similarly  suspended  as  to  the  street, 
was  this  condition  of  affairs  that  led  the  court,   in 
charge,  to  refer  to  electricity  generally  as  a  '*  subtle  x 
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dmngerons  agency,"  which  required  the  '^  utmost  caution  to 
control."  As  the  telephone  wire  was  liable  to  become 
charged  with  such  dangerous  agent  and  thus  to  become 
dangerous  to  the  traveling  public,  the  duty  of  inspecting 
and  ascertaining  the  condition  of  the  wires,  and  whether 
there  was  any  interference  making  them  more  dangerous 
than  they  otherwise  would  be,  was  necessarily  involved.  In 
new  of  these  circumstances,  the  degree  of  care  imposed  was 
eommensnrate  with  the  danger.  ^'  Due  care  is  a  degree  of 
care  corresponding  to  the  danger  involved."  Cooley  Torts. 
It  is  not  the  same  in  all  cases.  The  term  is  relative  and  its 
application  dei)ends  on  the  situation  of  the  parties,  and  the 
degree  of  care  and  vigilance  which  the  circumstances  reason- 
ably impose.  Where  the  danger  is  great,  a  high  degree  of 
care  is  necessary,  and  the  failure  to  observe  it  is  a  want  of 
ordinary  care  under  the  circumstances.  Hence,  a  wire 
liable  to  be  charged  with  an  agency  so  dangerous  and  diffi- 
cult to  manage,  while  so  located,  needed  to  be  looked  after 
with  such  degree  of  care  and  vigilance  as  would  guard  the 
pablic  af^inst  liability  to  accident  from  it.  The  court  then 
aaid :  "  The  question  is  here  submitted  to  you  whether  it 
was  negligence  or  not  to  leavea  wire  along  a  public  thorough- 
hre  where  it  might  be  found  in  the  way  of  pedestrians,  or 
where  it  might  be  liable  to  be  handled  and  interfered 
with  by  boys  or  by  irresponsible  persons."  It  further 
added:  ^^ Negligence,  in  cases  of  this  kind,  means  the 
doing  of  some  act  which  a  cautious  and  prudent  man  would 
not  do,  or  the  neglecting  to  do  some  act  which  a 
caations  and  prudent  man  would  not  neglect.  Applying 
those  definitions  to  this  case,  the  inquiry  to  be  solved 
by  you  is,  what  did  this  defendant  do  that  a  cautious 
and  prudent  man  would  not  not  have  done,  in  con- 
nection with  the  wire  which  has  been  described  to  you 
in  the  testimony,  and  which  is  mentioned  in  the  pleadings?" 
These  instructions,  taken  in  connection  with  the  instruc- 
tions referred  to  in  the  main  opinion,  we  think  fairly  pre- 
sent the  law  governing  the  case. 


Not*. —  See  note  to  Clements  y.  Im,  Elec.  Lt,  Co.,  posU 
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Whittemore. 

IUinoi9  AppeUaie  CourU,  Dee.  It,  189i. 

(45  m.  App.  484.) 

Injubt  bt  elbctrio  shock.— Neouoencb. 

a  dead  telephone  wire  had  for  about  eighteen  months  huuB  diagonal!; 
''ver  and  about  two  feet  above  the  trolley  wire  of  an  electric  railway 
It  was  not  unusual  for  a  trolley  to  slip  from  its  wire,  and  if  it  did  so  as 
was  not  restrained  it  would  fly  up  to  a  perpendicular  position  extendin 
several  feet  above  the  telephone  wire. 

1  his  having  occurred  at  a  certain  time,  the  trolley  pole,  dragged  along  b 
the  car,  came  into  contact  with  the  telephone  wire,  brok^  it,  so  that  j 
fell  upon  and  over  the  trolley  wire,  and  one  end  fell  upon  the  rail,  thi 
charging  the  wire  and  completing  the  circuit.  Plaintiff's  hozse,  drive 
by  an  employe,  who  did  not  notice  the  wire,  came  into  contact  with  : 
and  was  killed  by  the  electric  current. 

Held,  that  the  jury  was  authorized  in  finding  that  the  failure  of  the  coi 
ductor  to  restrain  the  trolley  pole  from  hitting  the  telephone  vrire  wi 
negligence,  for  which  the  railway  company  was  responsible. 

The  question  of  negligence  of  the  telephone  company  or  of  the  city  \ 
leaving  the  telephone  wire  where  it  was  before  the  accident  was  not  i 
issue  and  evidence  thereof  was  properly  rejected. 

Appeal  from  Circuit  Court,  Kankakee  county. 

D.  H.  PaddocJc^  for  appellant. 

William  Porter^  for  appellee. 

Mr.  Justice  Lacey  :  The  appellant  constructed  an  elec 
trie  railway  in  the  streets  of  Kankakee,  under  a  franchis 
under  the  city  corporation,  granted  in  July,  1891.  Thecal 
were  operated  by  what  is  known  as  the  trolley  wir 
system,  or  overhanging  wire  and  trolley  pole  systenc 
Appellee  is  a  grocer  in  the  city  of  Kankakee,  having  hi 
store  on  the  south  side  of  Court  street  and  the  east  side  o 
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Dearborn  avenue,  at  the  comer.  Court  street  runs  from 
eist  to  west,  and  Dearborn  avenue  runs  from  north  to 
south,  crossing  each  other  at  right  angles.  Schuyler  avenue 
IB  the  next  avenue  west  of  Dearborn,  and  distant  330  feet. 
At  the  point  where  Court  street  crosses  Dearborn  avenue, 
leaching  from  the  comer  on  the  west  side  of  Dearborn 
iTenue  and  the  south  side  of  Court  street,  and  running 
diagonally  north  and  across  Court  street  to  the  east  side 
(tf  Dearborn  avenue  and  north  side  of  Court  street,  was 
itretched  a  telephone  wire,  about  eighteen  inches  above  the 
trolley  wire  and  diagonally  across  it,  which  telephone 
wire  had  been  there  several  years,  and  had  been,  prior  to 
file  time  of  the  accident  which  is  the  cause  of  this  action, 
for  a  year  and  a  half  not  in  use,  but  what  is  called  a  dead 
wire. 

The  declaration  charges,  in  three  separate  counts,  that 
ippellant  was  propelling  cars  on  its  railway  along  Court 
Btoeet  by  means  of  trolley  wires  and  trolley  poles,  and  that 
appellee  was  the  owner  of  a  mare,  and  there  was  running 
across  the  said  Court  street,  over  the  electric  wire  and  close 
thereto,  a  certain  other  wire,  which  had  there  remained  a 
long  time,  etc.,  and  might  and  could  be  easily  seen  by  the 
servant  of  the  defendant  engaged  in  operating  the  said  cars ; 
that  appellee's  servant  was  driving  his  horse  in  said  street 
with  due  care  on  his  part,  when  a  car  of  appellant,  by  its  ser- 
vant, carelessly  and  negligently  permitted  the  trolley  wire 
pole  connected  with  said  car  to  come  in  contact  with  the  wire 
run  off  and  across  the  said  electric  wire,  broke  the  same, 
knocked  it  onto  the  electric  wire,  and  thus  against  the  horse 
of  the  appellee,  which  said  wire  became  charged  with  elec- 
tricity, and  then  and  there  killed  the  said  horse.    The  second 
charges  the  manner  of  killing  the  horse  in  respect  to  the 
manner  of  contact  of  the  horse  with  the  telephone  wire ; 
that  the  trolley  pole,  on  account  of  carelessness  of  appel- 
lant's servant  driving  the  car,  struck  the  said  wire  onto  the 
electric  wire  of  appellant,  and  then  against  the  horse  of 
appellee,  and  by  means  thereof  killed  the  horse.     The  third 
eoont  charges  that  appellant,  while  running  its  car,  negli- 
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gently  and  carelessly  manaf;^  the  same  so  that  a  certain 
wire,  charged  with  great  electric  power,  was  thrown  against 
appellee's  horse,  which  was  killed. 

There  was  a  plea  of  not  guilty  and  trial  by  jury,  and 
verdict  for-  appellee  for  $180,  upon  which  judgment  was 
rendered.     From  such  judgment  this  appeal  is  taken. 

The  errors  assigned  are  that  the  verdict  is  against  the 
weight  of  the  evidence  ;  that  the  court  excluded  proper  evi- 
dence on  part  of  appellant ;  and  also  refused  to  give  proper 
instructions  offered  by  appellant.  The  point  of  attack  on 
the  evidence  is  that  it  failed  to  show  any  negligence  on  the 
part  of  appellant's  servant,  and  that  it  showed  negligence 
on  the  part  of  appellee's  servant  driving  the  horse.  There- 
fore we  will  only  notice  the  evidence  so  far  as  it  bears  on 
those  points.  It  appears  that  the  trolley  pole  is  oi)erat'ed 
by  a  rope  or  cord  and  can  be  lowered  or  raised  by  it  at  the 
will  of  the  operator  or  conductor,  and  it  is  liable  to  get  oflF 
the  trolley  wire,  from  which  it  communicates  the  elec- 
tric power  to  the  propelling  apparatus  or  engine  of  the 
car,  and  it  will  then  fly  up  and  stand  straight  up  at 
the  point  where  this  telephone  wire  crosses  the  trolley 
wire,  as  much  as  five  feet,  if  not  controlled ;  this  would 
put  it  two  or  three  feet  above  the  telephone  wire,  when 
standing  in  that  position.  We  think  it  quite  clearly 
appears  from  the  evidence  of  Hatch,  Halsey,  Bonfield  and 
Laford,  sworn  for  appellee,  that  on  the  day  of  the  accident 
this  trolley  pole  got  off  the  trolley  wire  east  of  Dearborn 
street,  and  a  short  distance  east  of  the  telephone  wire,  when 
it  crossed  the  trolley  wire  and  flew  up  above  the  telephone, 
and  the  car  passing  along  westerly,  the  force  of  the  trolley 
pole  tore  the  telei)]ione  wire  loose  from  the  pole  to  which  it 
was  attached,  at  tlie  comer  near  Fries'  drug  store,  on  the 
south  side  of  Court  street ;  that  the  wire  fell  down  at  that 
end,  and  being  still  attached  at  the  other  side  of  the  street^ 
on  the  north,  at  Orr's  store  it  fell  down  to  the  ground  at  the 
south  end,  and  resting  on  the  trolley  wire  in  the  center  of 
the  street,  and  the  broken  end  on  one  of  the  rails  of  the 
track,  formed  a  complete  circuit  of  electricity,  and  the  wire 
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fonned  a  kind  of  loop  in  the  street.  Within  a  very  short 
time  after  the  car  passed  by,  a  boy  by  the  name  of  Klitz, 
who  was,  at  the  time,  driving  the  horse  of  appellee  attached 
to  his  delivery  wagon,  attempted  to  cross  the  street  at  this 
point,  and  not  observing  this  telephone  wire,  his  horse  ran 
over  it,  and  was  instantly  killed  by  the  electric  current 
passing  through  the  wire.  While  the  manner  of  the  acci- 
dent is  not  precisely  stated  in  the  declaration,  we  think 
that  the  allegations  of  the  second  and  third  counts  are  gen- 
•nd  enough  so  that  there  is  no  variance. 

It  is  trae  that  Huffman,  the  conductor  of  the  car  at  the 
time  of  the  accident,  denies  that  the  trolley  pole  struck 
tile  telephone  wire,  and  testified  that  he  was  on  the  back 
mi  of  the  car  at  the  time  he  passed  down  the  street  west 
along  Coort  street,  and  had  hold  of  the  rope  attached  to 
the  i>ole  all  the  way  down  the  street ;  and  he  says  when 
the  i>ole  gets  out  of  x>osition  it  pulls  a  heavy  weight  on  the 
lope,  and  you  feel  a  jerk,  so  he  knew  the  trolley  pole  was 
not  off.  The  trolley  ;)ole,  he  says,  cut  off  the  wire  the 
first  time  jnst  east  of  Schuyler  avenue  ;  that  would  be  west 
of  this  telephone  wire  a  block  off.  There  is  a  grade  down 
past  Dearborn  and  Schuyler  avenues  to  the  west,  where  the 
car  will  run  by  its  own  weight  without  any  propelling 
power.  But  we  think  the  jury  was  fully  justified  in  giving 
credence  to  appellee's  witnesses  and  rejecting  the  evidence 
of  Huffman.  If  the  point  then  was  established  according 
to  the  contention  of  the  appellee  that  this  pole  was 
allowed  to  remain  off  in  so  dangerous  a  place  as  where  the 
telephone  wire  crossed  the  trolley  wire  and  allowed  to 
kaock  that  wire  loose  unobserved,  it  would  appear  to  have 
been  an  act  of  negligence  on  the  part  of  the  conductor,  for 
which  the  appellant  was  responsible.  The  presence  and 
position  of  this  telephone  wire  must  have  been  well  known 
to  appellant,  as  it  was  in  plain  view,  and  it  must  have  been 
known  if  the  trolley  i)ole  should  be  allowed  to  be  loose  at 
that  point  while  the  car  was  being  run,  that  there  was  a 
great  danger  of  breaking  loose  the  telephone  wire,  and  its 
dropping  down  as  it  did,  axd  the  great  consequent  danger 
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of  some  one  getting  against  it.  Under  the  circnmstanQ 
we  think  the  jury  was  amply  justified  in  finding  n^l 
gence,  as  charged  in  the  declaration.  The  circumstance  o 
the  driver  of  appellant's  horse  not  seeing  the  wire  on  th( 
occasion  was  not  remarkable,  and  we  think  that  the  jai] 
was  also  justified  in  finding  for  appellee  that  his  servant 
was  in  the  exercise  of  care. 

The  rejection  of  the  appellant's  evidence  oflferedby  itti 
show  that  the  city  of  Kankakee  or  the  telephone  companj 
was  negligent  in  leaving  the  telephone  wire  suspended  ii 
the  manner  it  was  and  that  appellant  had  no  right  to  remov) 
it,  was  not  error.  Neither  was  it  error  in  the  court  beloi 
refusing  the  appellant's  instructions  on  the  same  'pom\ 
These  were  matters  entirely  foreign  to  the  issue  being  triec 
e'.  tf.,  whether  appellant  was  or  was  not  guilty  of  negligenc 
in  operating  its  cars  and  in  knocking  down  the  telephoi 
wire  and  leaving  it  in  so  dangerous  a  position.  If  the  wii 
was  dangerous  in  the  position  it  was  in,  on  account  of  tl 
liability  of  being  knocked  down  by  the  trolley  pole  attache 
to  passing  cars  of  appellant,  it  was  required  to  use  corr 
spending  care  to  avoid  accident. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 

NOTB.— See  note  to  Clements  v.  La,  Eke.  Lt,  Co,,  potU 
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In  Cmr  of  Albatht,  Appellant,  v.  The  Watervliet 
Turnpike  &  Railroad  Company,  Respondent. 

Ntw  York  Supreme  Court j  Third  Department,  Feb.,  1894, 

(76  Hun,  18H.) 

ImUBT  BT  BLBOTRIC  SHOCK.— PROXDIATB   OAUSB. 

ii  eleoUio  street  railway  oompany  having  the  conceded  right  to  use  the 
■ngle  trolley  plan  is  liable  for  injuries  only  when  caused  by  its  negli* 
fence.    In  absence  of  evidence  that  it  is  necessary  or  usual  in  the  con- 

'  itmoticm  of  single  trolley  lines  to  suspend  g^uard  wires  over  the  trolley 
and  span  wires,  so  as  to  prevent  telegraph  and  telephone  wires  from  fall- 
ing upon  them,  the  omission  of  such  guard  wires  is  not  negligence. 

While  injury  was  caused  by  shock  from  a  telephone  wire  which  broke  and 
feUnpon  the  trolley  wire,  thus  becoming  heaviJy  charged  with  dec 
trioity,  the  proximate  cause  of  the  injury  was  the  breaking  of  the  tele- 
phone wire,  for  which  the  railway  company  was  not  liable. 

Appeal  by  plaintiff  from  judgment  entered  upon  an 
order  dismissing  the  complaint  at  the  close  of  the  plaintiffs 
case,  upon  the  trial  of  an  action  to  recover  damages  for 
the  loss  of  a  team  of  horses  killed  by  the  electric  shock. 

Facts  stated  in  opinion. 

John  A.  DeUhantyj  for  the  appellant. 
Marcos  T.  Hun^  for  the  respondent. 

Mathax,  p.  J.  :  This  action  was  prosecuted  by  the 
plaintiff  to  recover  damages  alleged  to  have  been  sustained 
by  the  negligence  of  the  defendant  in  the  construction  and 
operation  of  its  trolley  for  the  propulsion  of  its  railroad 
cars,  by  reason  of  which  the  plain tifTs  horses  were  injured 
by  electricity. 

The  defendant  owns  and  operates  a  surface  street  rail- 
road tbroogh  Broadway  in  the  city  of  Albany.  At  the  time 
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of  the  alleged  injury  a  violent  storm  of  wind  broke  or 
detached  telephone  or  telegraph  wires  which  were  elevated 
above  the  trolley  wire  of  the  defendant's  railway,  and  also 
the  trolley  wire  of  the  Albany  Railway  ComiMiny,  operet- 
ing  a  line  of  street  cars  through  State  street  in  the  city  of 
Albany,  which  two  railway  lines  intersect  each  other  at  the 
junction  of  Broadway  and  State  street,  in  said  city ;  and 
such  broken  or  detached  'telephone  or  telegraph  wires  fell 
upon  the  trolley  wire  of  one  of  these  railroads,  at  or  neai 
their  point  of  intersection,  by  means  of  which  a  powerful 
current  of  electricity  was  transmitted  to  such  broken  wire, 
in  which  the  horses  of  the  plaintiff  were,  while  properlj 
upon  such  public  street,  entangled  and  killed,  or  serioual] 
injured,  by  such  electrical  current.     The  question  as  1x 
which  of  these  railroad  trolleys  connected  with  the  brokei 
wires  of  the  telephone  or  telegraph  companies,  and  thn 
furnished  the  current  which  produced  the  injury,   wa 
sharply  contested  on  the  trial,  the  plaintiff  seeking  to  coi 
nect  the  defendant's  trolley  wire  with  it  by  the  evidence 
and  the  defendant  seeking  to  show  that  the  current  can 
from  the  electric  light  wires,  or  the  wires  of  the  Alboo 
Railroad  Company.     That  the  injury  resulted  from  a  cu 
rent  from  one  of  these  powerful  electrical  agencies   wi 
established  beyond  question,  and  substantially  conceded  c 
the  trial,  and  upon  the  question  as  to  whether  or  not  tl 
current  came  from  contact   with  the  defendant's  troUc 
wire,  or  span  wires,  there  was,  we  think,  sufficient  eviden< 
to  raise  a  question  of  fact  for  the  jury. 

It  is  true  that  no  witness  traced  the  telephone  or  telegraf 
wire  which  communicated  the  current  to  the  horses  directi 
from  the  horses  to  the  defendant' s  trolley  or  span  wire,  b 
the  witness  who  cut  the  wire  in  which  the  horses  we 
entangled  gave  the  general  direction  of  the  same  towan 
the  defendant's  trolley  and  span  wires,  and  the  testimoi 
of  Hawley  and  McNamara  tends  strongly  in  the  sar 
direction,  so  that  if  the  case  had  turned  upon  that  poi 
and  a  jury  had  found  for  the  plaintiff  upon  that  evidenc 
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the  court  would  not  be  authorized  to  set  it  aside  as  wholly 
ansapported  by  evidence. 

The  inference  could  have  been  fairly  drawn  from  this 
evidence  that  the  current  was  communicated  from  the 
defendant's  trolley  or  span  wires,  and  in  such  case  it  is  for 
the  jury  to  decide.  Hart  v,  Hudson  River  Bridge  Co,^  80 
N.  T,  622 ;  Bernhardt.  Rensselaer^  <6c.,  R.  R.  Co.^  32  Barb. 
166;  affirmed  in  1  Abb.  Ct.  App.  Dec.  131. 

But  if  the  jury  had  found  that  the  current  which  caused 
the  injury  proceeded  or  was  diverted  from  the  defendant's 
tiolley  or  cross  or  span  wires,  still  the  plaintiff  could  not 
predicate  the  right  of  recovery  upon  that  fact  alone,  unless 
there  was  some  evidence  that  the  defendant  was  guilty  of 
negliK^nce  in  the  construction  or  maintenance  of  its  line. 
Ibe  right  of  the  defendant  to  use  electricity  as  a  motive 
power  or  energy  upon  the  single  trolley  plan  is  not  denied, 
and  unless  by  its  negligent  use  the  plaintiff  was  injured,  it 
cannot  complain,  and  I  find  no  evidence  in  this  case  that 
its  use  in  this  instance  was  not  in  the  manner  in  which  it  is 
ordinarily  applied  in  the  propulsion  of  street  cars,  and  the 
only  precautionary  measure  suggested  by  the  evidence  is 
by  suspending  a  guard  wire  over  the  trolley  and  span  wires, 
so  as  to  prevent  telephone  and  telegraph  wires,  suspended 
above  it,  from  falling  upon  those  uninsulated  and  highly 
ehaiged  wires,  and  I  find  no  evidence  that  such  guard  wires 
are  either  necessary  or  usual  in  the  construction  of  single 
trolley  lines  for  propelling  street  cars. 

Under  these  circumstances  was  there  any  evidence  oi 
negligence  which  the  c6\iTt  could  have  submitted  to  the 
jury  upon  which  a  recovery  could  be  had  ?  If  the  proof  had 
established  beyond  any  doubt  that  the  telephone  or  tele- 
graph wire  had  fallen  upon  the  trolley  wire  and  thence  on 
the  plaintiff's  horses,  and  thus  communicated  a  deadly 
current  to  the  horses,  so  long  as  the  trolley,  which  cannot 
be  insulated,  was  in  its  proper  place,  performing  ite  neces- 
sary and  proper  functions  in  the  propulsion  of  cars,  could 
it  be  said  to  be  even  the  api>roximate  cause  of  the  injury? 

VOL.   IV— 24. 
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Within  the  adjudged  cases  upon  this  subject  in  this  Stat 
we  think  not. 

It  is  quite  clear  that  the  proximate  cause  of  this  injur 
was  the  falling  of  the  telegraph  or  telephone  wire  upontb 
live  trolley  wire  of  one  or  the  other  of  these  lines  of  railroad 
Had  not  that  occurred  there  is  no  claim  that  the  electricit 
from  the  trolley  wire  of  the  defendant's  railroad  could  ha? 
communicated  with  or  injured  the  plaintiffs  horses. 

The  construction  and  operation  of  the  defendant's  rai 
road  by  a  single  trolley  power  was  not  the  direct,  necessai 
and  natural  cause  of  the  injury  complained  of.  But  for  tl 
oci-urreuce  of  other  events,  over  which  the  defendant  ha 
no  control,  the  injury  could  not  have  happened.  Tl 
doctrine  is  so  old  as  to  be  elementary  that  the  injury  f< 
which  damages  are  claimed  in  actions  for  wrongs,  must  I 
the  natiiml  consequence  of  the  wrong  complained  of. 

In  Bufler  v.  Kent  (19  Johns.  228),    Spencer,  Ch.  J., 
discussing  this  principle,  uses  this  language:  ''  In  cases 
iorfs  it  is  necessary  to  show  that  the  particular  damag 
in  resi>ect  of  which  plaint iflf  proceeds  must  be  the  legal  ai 
natural  ccmsequence  of  the  wrongful  acts  imputed  to  i 
defendant." 

In  Selleck  v.  Langdon  (55  Hun.  2G)  the  court  uses  tl 
language  :  '*  In  an  action  for  an  injury  the  courts  cannot] 
back  to  the  proximate  cause,  and  as  between  other  cans 
preceding  that,  select  one  rather  than  another  ui>on  whi» 
to  i>ermit  a  recovery,"  citing  in  support  of  that  doctri 
S^llick  V.  Railroad  Co.  68  Mich.  195  ;  Daniel  v.  Bale 
tim\  23  Ohio  St.  532;  McClary  v.  R.  R.  Co.,  3  Neb.  4 
ffenri/  v.  R.  R.  Co.,  76  Mo.  288 ;  Rj/an  v.  R.  R.  Co., 
N.  Y.'  210. 

Wharton,  in  his  work  on  Negligence,  section  73,  say 
''Negligence  is  the  juridical  cause  of  an  injury  when  it  cc 
sists  of  such  an  act  or  omission  on  the  part  of  a  responsil 
human  being  as,  in  ordinary  natural  sequence,  immediate 
results  in  such  injury." 

In  Lotrerj/  v.  Western  Union  Telegraph  Co.,  CO  N. ' 
19S,  AxDKEWS,  J.,  delivering  the  opinion  of  the  court, 
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eommenting  upon  this  rule,  says :  *'  The  law  does  not  under- 
take to  hold  a  person  who  is  chargeable  with  a  breach  of 
dnty  towards  another  with  all  the  possible  consequences  of 
his  wrongful  act. 

**It  in  general  takes  cognizance  only  of  those  consequences 
which  are  the  natural  and  probable  result  of  the  wrong 
complained  of,  and  which,  in  the  language  of  Pollock,  C. 
B.,  in  Rtghy  v.  Hewitt  (5  Exch.  240),  may  reasonably 
be  expected  to  result,  under  ordinary  circumstances,  from 
the  misconduct. 

*' Every  injury  is  preceded  by  circumstances,  if  any  one 
of  which  had  been  wanting,  the  injury  would  not  have  hap- 
pened. In  some  sense,  therefore,  each  is  a  cause  of  the 
injury,  but  to  fasten  a  legal  responsibility  for  the  injury 
upon  every  person  whose  wrongful  act,  however  remote 
therefrom,  had  contributed  to  bring  about  a  situation  or 
condition  which  made  the  injury  x>ossible,  would  be  an 
impracticable  rule  and  one  which,  if  enforced,  would,  in  most 
cases,  inflict  a  punishment  wholly  disproportionate  to  the 
wrong." 

In  SeUecJc  v.  Langdon^  55  Hun,  supra^  the  j^laintiff 
sought  to  recover  for  an  injury  sustaine^l  by  the  falling  of 
a  platform  on  )vhich  he  was  emj)loyed  to  work,  occasioned 
by  the  prop  on  which  the  i)latform  rested  being  knocked 
out  by  vehicles  visiting  the  platform  to  remove  coal,  and 
the  court,  in  reversing  a  judgment  in  favor  of  the  plaintiff, 
after  reviewing  the  authorities  upon  this  question,  uses  this 
language :  *'  From  these  various  authorities  it  may  be  stated, 
as  the  true  and  guiding  rule,  that  unless  the  wrong  and 
damage  are  known  to  be  usually  in  consequence,  the 
damage  according  to  the  ordinary  course  of  events  follow- 
ing from  the  wrong,  they  will  not  support  an  action." 

In  Allen  yi.\The  Atlantic  &  racific  Telenvaph  Co.y 
21  Hun,  22,  the  plaintiff  sought  to  recover  for  injuries 
resulting  from  the  falling  of  a  telegraph  pole  which  was 
knocked  down  by  being  run  against  by  a  runaway  team, 
although  the  pole  was  at  the  time  somewhat  decayed,  and 
Talcott,  J.,  after  an  exhaustive  review  of  the  authorities, 
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sums  up  his  opinion  in  the  following  words  :  "If,  therefore, 
the  proximate  cause  of  the  breaking  of  the  pole,  whereby 
the  accident  to  the  plaintiff  was!,  occasioned,  was  the 
collision  with  Chubb^s  team,  we  do  not  think  the  defendant 
was  liable  for  the  consequences  of  the  accident." 

Applying  the  principle  of  these  decisions  to  the  evidence 
in  the  case  at  bar  as  it  appears  in  the  record,  we  do  n(it 
think  it  was  error  for  the  learned  trial  judge  to  dismiss  the 
plaintiffs  complaint. 

We  have  examined  the  exceptions  taken  by  the  plaintifl 
to  the  rulings  of  the  trial  judge  in  the  receipt  and  rejectioii 
of  evidence,  and  see  no  error  for  which  the  judgment  shoold 
be  reversed. 

Putnam,  J.,  concurred  ;  Herbiok,  J.,  not  acting. 

Judgment  affirmed  with  costs. 


Nois.— See  note  to  Clements  v.  La.  Elee,  Lt,  Co.^  post. 


Joseph  Graham  v.  City  of  Boston. 

John  Harkins  v.  Same. 

James  McGonigle  v.  Same. 

John  McGonigle  v.  Same. 

Massachueette  Supreme  Judicial  Court,  Feb,  t6^  1892. 

(156  Mass.  75.) 

Injury  by  electric  shock. 

The  fact  that  the  plaintiffs,  who  were  boys,  had  been  playing  *•  tag"  ji 
before  the  first  of  them  came  in  contact  with  a  live  electric  wire  whi' 
the  defendant  negligently  suffered  to  hang  near  the  street,  upon  whi 
the  other  plaintiffs  coming  to  the  aid  of  the  first  were  also  injured,  dc 
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not  prevent  them  from  recovering  against  the  city  under  a  statute  which 
xequires  municipal  corporations  to  keep  their  streets  in  such  condition  as 
.  to  be  leasonably  safe  for  "  travelers." 

Appeal  by  defendant  from  judgments  in  four  actions  for 
personal  injuries  caused  by  contact  with  live  electric  wires 
in  a  street.     Report  from  Superior  Court,  Suffolk  county. 

ff.  A.  O.  Ernst^  for  the  plaintiffs. 

Robert  W.  Nason  and  T.  M.  Babson  &  R.  W.  Nason^  for 
tlie  defendant. 

Allen,  J. :  The  only  question  reported  in  these  cases  for 
our  decision  is  whether  there  was  evidence  to  justify  the 
finding  of  the  court  that  the  plaintiffs  or  any  of  them  were 
tiavelers,  within  the  meaning  of  the  statute  respecting  pub- 
lic ways.     Pub.  Sts.  c.  62,  s.  1. 

It  was  held  in  Blodgett  v.  Boston^  8  Allen,  237,  that  a 
person  who  is  using  the  highway  simply  for  the  purpose  of 
play  is  not  to  be  deemed  a  traveler.  The  court  dwelt  upon 
the  fact  that  the  plaintiff  in  that  case  was  using  the  street 
lor  a  purpose  entirely  foreign  to  any  design  or  intent  to  pass 
or  repass  over  it  for  the  purpose  of  travel  and  confined  the 
€3q)ression  of  opinion  to  that  precise  case. 

In  the  present  case,  the  plaintiffs  had  been  upon  Warren 
Bridge  looking  at  the  search  lights  on  a  man-of-war,  and 
were  on  their  way  to  their  homes  in  Charlestown,  a  con- 
siderable distance  from  the  bridge,  playing  tag  as  they  went. 
There  was  testimony  tending  to  show  that  just  before  the 
time  of  the  injuries  they  had  stopped  to  get  breath,  that 
Graham  walked  away  from  the  rest,  that  he  was  not  running 
at  the  time  nor  was  any  one  in  pursuit  of  him,  but  that  he 
was  walking  straight  ahead,  when  he  came  in  contact  with 
the  wire ;  and  that,  upon  hearing  his  outcry  and  seeing 
him  in  trouble,  Harkins  went  to  his  assistance  and  the 
others  went  to  help  Graham  and  Harkins. 

There  is  not  much  difficulty  in  respect  to  the  plaintiffs 
besides  Graham.    The  evidence  tended  to  show  that  they 
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were  then  engaged  in  trying  to  render  assistance,  and  were 
not  pursuing  the  game. 

As  to  Graham,  the  case  is  closer ;  but  there  is  evidence 
that  he  was  actually  on  his  way  home,  and  that  he  was 
walking  at  the  moment  of  receiving  the  injury.  He  was 
rightfully  traveling  home  on  the  highway.  He  was  not 
using  the  highway  merely  for  the  purpose  of  play,  but  also, 
and  perhaps  principally  for  the  purpose  of  getting  home. 
In  Tighe  v.  Lowell^  119  Mass.  472,  this  element  was  lack- 
ing. Amusing  himself  as  he  went  is  not  necessarily  incon- 
sistent with  his  being  a  traveler.  Oulline  v.  Lowell^  144 
Mass.  495 ;  Bliss  v.  South  Hadley^  145  Mass.  91 ;  Hwni  v. 
Salem,  121  Mass.  294. 

It  seems  to  a  majority  of  the  court  that  upon  the  evidence 
the  finding  of  the  court  as  to  all  of  the  plaintiffs  may  be  sup- 
ported. 

Judgments  for  the  plaintiffs. 


Note. —  See  note  to  Clements  v.  La,  Elee,  LU  Co.,  post. 
This  case  is  cited  in  that  next  following. 


PiEBBE  Bourget  v.  City  of  Cambridge. 

Massachuaette  Supreme  Judicial  Court,  May  10^  189t. 

(156  Mass.  Sai.) 
Telephone  wire.— Injury  by  shock. 

One  who,  when  traveling  upon  a  city  street,  stops  to  pick  up,  for  the  par 
pose  of  throwing  it  out  of  the  way,  a  loose  telephone  wire  hanging  so  ai 
to  endanger  travelers,  does  not  by  that  act  lose  the  protection  given  tc 
travelers  by  the  statute  which  permits  them  to  recover  against  monicip 

'   pal  corporations  for  injuries  sustained  by  defects  in  streets. 

Bo  held,  the  injuries  being  caused  by  electrical  shock  from  a  live  wire. 

Case  of  this  series  cited  in  opinion :  Oraham  v.  Boston,  ante.  p.  872. 

Appeal  by  plaintiff  from  judgment  of  Superior  Court, 
Middlesex  county,  upon  a  verdict  directed  for  defendant, 
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in  an  action  for  damages  under  Public  Statutes,  chaper  52, 
section  18. 

The  injury  was  alleged  to  have  been  caused  by  a  tele- 
phone wire  hanging  down  upon  a  sidewalk,  and  upon  and 
across  an  electric  light  wire  which  was  attached  to  the  fac- 
tory of  plaintiffs  employer. 

It  appeared,  among  other  facts,  that  the  plaintiff,  while 
at  work  near  the  street,  had  been  told  by  a  girl  that  she 
bd  fallen  over  a  wire  and  spilled  some  beans  she  was 
carrying,  and  had  asked  him  for  a  paper  in  which  to  pick 
them  up,  and  he  had  directed  her  to  the  office  to  get  one. 
That  soon  after,  having  occasion  to  go  from  one  part  of  his 
employer's  premises  to  another,  passing  along  the  sidewalk 
on  the  way,  when  he  came  to  the  place  where  the  tele- 
phone wire  lay  in  front  of  him  on  the  sidewalk,  he  saw  the 
girl  picking  up  her  beans  ;  that  she  was  on  the  outer  side 
of  the  sidewalk  from  the  building,   leaving  a   space  of 
about  three  and  a  half  feet  for  him  to  pass  between  her 
and  the  building  ;  that  the  wire  hung  down  nearly  perpen- 
dicularly, with  a  shiut  to  the  sidewalk,  where  it  bent  and 
lay  on  the  sidewalk ;  and  he  stooped  down  to  pick  it  up 
with  both  hands,  to  throw  it  around  the  comer  of  the  fac- 
tory into  the  yard  —  to  use  his  language,  ''  I  am  going  to 
put  it  on  Hughes'  land,  outside  the  sidewalk,  so  it  would 
not  be  in  the  way  of  anybody  ;"  that  he  was  left-handed  ; 
that  he  missed  catching  the  wire  with  his  left  hand,  and 
caught  it  with  his  right  hand  about  three  feet  from  the  end 
of  the  wire ;  that  he  had  no  idea  or  thought  that  there 
could    be  any  electrical    current  in    the  wire ;    that   he 
instantly  received  the  electrical  current  in  his  hand  and 
body,  became  senseless,  and  lay  on  his  back  on  the  side- 
walk, with  his  feet  towards  the  yard  space  covered  with 
asphalt,  with  the  wire  burning  into  his  right  hand  for  some 
three  or  four  minutes  ;  and  that  in  this  way  he  received 
severe  bodily  injuries.    The  plaintiff,  on  cross-examination, 
admitted  that  there  was  plenty  of  room  to  pass  around  or 
step  over  the  wire.     It  also  appeared  in  evidence  that  the 
employment  of  the  plaintiff  took  him  several  times  a  day 
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to  the  different  buildings  of  his  employer  and  over  the 
sidewalk  at  the  place  where  he  was  injured. 

The  court  ruled  that  the  plaintiff  was  injured  while 
attempting  to  remove  an  obstruction  from  a  highway,  and 
directed  a  verdict  for  the  defendant. 

D.  E.    Ware,  for  the  plaintiff. 
C.  J.  Mclntire^  for  the  defendant. 

Holmes,  J. :  The  question,  as  presented  by  the  plaintiflPe 
evidence  and  the  ruling  of  the  court,  is  whether,  if  one  wk 
is  traveling  in  the  highway,  sees  a  loose  telephone  wire  hang 
ing  so  as  to  endanger  travelers,  and  stoops  to  pick  it  nj 
and  [throw  it  out  of  the  way,  he  does  by  that  act  lose  tb 
protection  given  to  travelers  by  the  statute,  so  that  he  can 
not  recover  for  a  defect  in  the  highway  under  Pub.  Sts.  c 
62,  §  18.  It  must  be  assumed  that  the  jury  might  have  foun< 
that  the  plaintiff  was  using  due  care,  unless  the  contrar 
appears  as  matter  of  law,  and  that  the  wire  charged  witl 
electricity  was  a  defect.  The  fact  that  the  wire  belongs 
to  the  plaintiff's  master  is  immaterial.  Burt  v.  Bo-stan 
122  Mass.  223,  227 ;  Hill  v.   Winsor,  118  Mass.  261,  266. 

Our  decisions  have  drawn  the  line  of  liability  rathe 
favorably  for  towns,  and  the  case  at  bar  comes  pretty  nea 
the  line  ;  but  we  are  of  opinion  that  the  plaintiff  ought  t 
have  been  allowed  to  go  to  the  jury.  It  is  plain  that  th 
mere  fact  that  he  stopped' momentarily — if  he  did,  which  ; 
not  clear — would  not  deprive  him  of  his  rights  asatravele 
Bliss  V.  Sfnith  Hadley^  146  Mass.  91,  94;  Varney  v.  Mai 
chesW,  58  N.  H.  430 ;  Duffy  v.  DHlujice,  63  Iowa,  171.  : 
he  was  a  traveler,  the  mode  of  his  coming  into  contact  wit 
the  defect  is  not  material,  if  it  was  not  negligent.  The  fa< 
that  he  voluntarily  took  hold  of  the  wire  no  more  preven 
his  recovery  than  his  voluntarily  brushing  against  it,  i 
voluntarily  walking  over  a  pitfall.  It  may  be  said,  r 
doubt,  that  such  voluntary  handling  of  the  wire,  even 
not  negligent,  is  not  incident  to  the  use  of  the  highway  f< 
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purposes  of  travel ;  and  that  tberef  ore,  if  harm  comes  of  it, 
tt  should  not  be  imputed  to  the  traveler,  nor  give  rise  to 
liability,  although  the  cause  of  the  harm  was  a  defect  for 
which  the  city  would  have  been  liable  if  it  had  interfered 
with  travel,  and  had  done  the  damage  in  that  way.  We 
agree  that  cases  of  benevolent  intermeddling  by  a  volun- 
teer can  be  put,  in  which  he  would  take  the  risk  of  any  harm 
that  might  befall  him.  For  instance,  if  a  man  should  come 
with  carts  and  bricks  and  mortar  to  make  serious  changes 
and  repairs.  But  it  seems  to  us  that  to  throw  on  one  side, 
ontof  the  way  of  travel,  either  with  one's  stick  or  one's 
hands,  a  light,  movable  object,  which  is  an  annoyance  or 
nuisance  where  it  is,  is  one  of  those  every-day  acts  of  kindly 
feeling  which  fairly  may  be  said  to  be  an  incident  of  travel, 
as  it  commonly  goes  on,  and  to  be  within  the  protection  of 
the  law.  Bab  son  v.  Rockport^  101  Mass.  93,  94 ;  Britton 
T.  Oummingtan,  107  Mass.  347 ;  OulUne  v.  Lowell^  144 
Mass.  491 ;  Grahatn  w.  Boston,  ante  (156  Mass.)  76. 

Exceptions  sustained. 

Nan  — Upon  a  second  appeal  in  this  case,  reported  159  Mass.  388,  it 
ippeared  that  the  wire  with  which  the  plaintiff  came  in  contact  was  an 
•ooiutie  wire,  but  that  it  touched  an  electric  wire  which  had  lost  its 
imiUtion  at  the  point  of  contact.  The  wire  had  been  hanging  loose  for 
three  weeks,  in  such  a  position  that  the  wind  might  bring  it  against  the 
dectric  wire.  At  the  time  of  the  accident  it  was  caught  on  a  glass  insula- 
tor, and  held  in  contact.  The  want  of  insulation  of  the  electric  wire 
eonld  be  seen  from  the  street.  There  had  been  another  accident  from  the 
^me  oanee  a  few  minutes  before  the  one  in  question.  Held,  sufficient 
•fidenoe  to  sabmit  to  the  jury  that  the  defendant  ought  to  have  known  of 
Ifae  defect. 

See  note  to  OUmenU  y.  La.  EUe.  Lt.  Co,,  pijaU 
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The  Augusta  Railway  Company  v.  Charles  Andbew& 

Georgia  Supreme  Court,  May  S5, 1S9S. 

(89Ga.658.) 

Injury  from  electric  shock. —  1*respas8sb.— PLBAiMNa. 

While  electric  companies  must  see  to  it,  up  to  the  measure  of  foil  dil 
l^ence,  that  the  public  is  protected,  upon  the  streets,  from  the  danger  < 
oontact  with  its  wires  when  charged  with  the  deadly  electric  fini 
nevertheless,  one  who  leaves  the  street  and  climbs  a  pole  supportii 
wires,  without  permission  from  or  notice  to  the  company  whose  syste 
he  has  thus  entered  upon,  and  is  injured  by  reason  of  the  contact  of  tb 
company's  wire  with  the  feed  wire  of  another  company,  can  reoufi 
from  neither. 

Demurrer  to  complaint  setting  up  no  more  than  the  above  allegatioi 
sustained. 

Appeal  from  jndgment  of  Richmond  City  Com 
Api)eal  from  judgment  overruling  demurrer.  Facts  stat 
in  opinion. 

J.  S.  &  W.  T.  Davidson^  for  plaintiff  in  error. 

Twiggs  &  Verdery^  contra. 

Simmons,  Justice :    According  to  the  declaration,  tb 
was  in  the  city  of  Augusta,  at  the  time  of  the  allef 
injury,  a  system  of  electric  wires  operated  by  the  defei 
ant,   the    Augusta    Railway  Compnny ;    there    was   a 
another  system,  consisting  of  the  fire  alarm  wires  of 
Augusta  fire  department ;  and  the  plaintiff  was  employ 
in  putting  up  wires  for  a  third,  that  of  a  telephone  o 
pany.     In  stringing  the  wires  on  the  poles  it  became  ne< 
sary  at  a  ceitain    point   for    the    plaintiff  to  place 
telephone  wire  above  and  across  the  fire  alarm  wire, } 
for  that  purpose  he  ascended  a  pole  of  the  lire  alarm  i 
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fcm,  to  the  height  of  the  wire,  and,  wliile  attempting  to 

place  the  telephone  wire  over  and  across  the  iire  alarm  wire, 

leceived  from  the  latter  a  shock  which  caused  him  to  fj^ll 

to  the  ground,  a  distance  of  some  twenty-three  '^'et,  by 

which  means  he  was  seriously  injured.     He  rhni  ges  that  his 

injuries   *'were  caused  solely  by  the   carelessness  of  the 

defendant  company  in  so  negligently  constructing,  using, 

Mud  operating  what  is  known  as  its  "  feed  wire"     *    *    * 

M  to  x>ermit  and  allow  the  same  to  come  in  contact  with 

nid  fire  alarm  wire,  at  the  intersection  of  two  named  streets 

of  the  city,    **and  negligently  and  carelessly  failing  to 

aeparate,  and  keep  separated,  at  a  safe  and  proper  distance, 

its  said  feed  wire  and  said  fire  alarm  wire,  at  the  time  and 

point  indicated;"  "that  there  was  being  transmitted  over 

said  feed  wire,  at  the  time  petitioner  received  said  injuries, 

1  powerful  and  deadly  current  of  electricity,  used  to  propel 

the  cars  of  the  defendant,  which  current  was  carried  over 

said  fire  alarm  wire  from  said  point  of  contact  to  the  place 

where  petitioner  was  working  as  aforesaid,  and  thence  into 

and  through  his  body ;"  and  that  the  ''  fact  of  contact  of 

aaid  feed  wire  and  said  fire  alarm  wire  was  known,  or  by 

proper  diligence  might  have  been  known,  to  the  defendant." 

The  declaration  was  demurred  to  on  several  grounds,  one 

of  which  was  that  it  set  out  no  legal  cause  of  action.     The 

demurrer  was  overruled,  and  the  defendant  excepted. 

Whether,  so  far  as  concerned'  the  safety  of  the  i>ublio 
who  x»iS8  along  the  streets  and  under  the  wires,  it  was  the 
duty  of  the  railway  company  or  of  those  in  charge  of  the  fire 
ahurm  system,  or  of  both,  to  place  guard  wires  under  and  over 
their  electric  wires,  to  prevent  contact,  it  is  unnecessary 
now  to  decide.  Under  the  facts  alleged,  we  are  clear  that 
ill  J  plaintiff  was  not  entitled  to  recover.  He  does  not 
all^e  any  fact  going  to  show  that  the  defendant  company 
was  under  any  duty  or  obligation  to  protect  him  at  the  time 
or  place  of  the  injury.  He  does  not  allege  that  he  had  per* 
Biission  from  those  operating  or  in  charge  of  the  fire  alarm 
system  to  climb  its  poles  in  the  prosecution  of  his  business. 
Without  permission,  and  without  notice,  even,  so  far  as 
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appears  from  this  declaration,  he  climbed  the  pole,  u 
became  atrespasser  upon  the  fire  alarm  system.    He  hadi 
right  to  go  upon  the  pole  without  permission,  and,  when) 
did  so,  he  took  the  risk  incident  to  the  trespass.    If  he  h 
obtained  permission  from  those  in  charge  of  the  fire  alai 
system  to  climb  their  poles  to  carry  on  his  business, 
would  have  been  in  a  position  somewhat  analogous  to  tli 
of  a  servant  of  the  licensors,  and  if,  while  acting  in  pun 
ance  of  the  license,  he  had  been  injured  by  the  negligei 
of  the  railway  company,  he  might  be  entitled  to  recov 
Or  if  he  had  been  upon  the  street,  or  in  any  place  where 
had  a  known  right  to  be,  and  had  been  injured  by  the  m 
ligence  of  the  railway  company,  he  would  be  entitled 
recover.    Whatever  may  be  the  reciprocal  duties  of  elect 
companies  between  themselves,  as  to  guard  wires,  etc^,  es 
must  see  to  it,  up  to  the  measure  of  full  diligence,  that 
public  is  protected,  upon,  the  streets,  from  the  danger 
contact  with  its  wires  when  charged  with  the  deadly  eleci 
fluid.     If  a  person,  however,  leaves  his  proper  place  in 
street  or  highway,  and  climbs  a  pole  23  feet  high,  wb 
supports  an  electric  wire,  taking  with  him  a  wire  to  thi 
across  the  one  on  the  pole,  and  does  this  without  permiss 
from  the  company  whose  system  he  has  thus  entered  up 
and  by  reason  of  the  contact  of  that  company's  wire  ¥ 
the  "feed"  wire  of  another  company,  is  injured,  he  < 
not  recover  from  either  company.     If  the  plaintiff  I 
given  the  railway  company  notice  that  he  was  going  up 
pole,  or  if  it  had  reasonable  grounds  to  believe  that  he 
on  the  pole,  and  it  had  known  or  ought  to  have  known  1 
its  wire  was  in  contact  with  the  other  wire,  it  migh 
liable  to  him  for  injuries  received  by  him  on  account  of 
negligence.      But  the  plaintiff  does  not  allege  that 
defendant  had  notice  of  his  being  on  the  pole,  or  tha 
had  any  grounds  for  believing  that  he  would  be  on 
pole.     We  therefore  think  that,  in  any  view  of  the  c 
the  court  should  have  sustained  the  general  demurrer 
dismissed  the  action. 
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As  the  court  should  have  sustained  the  demurrer,  all  the 
nbaequent  proceedings  were  erroneous,  and  it  is  not  neces- 
miy  to  discuss  them. 

The  rule  of  practice  in  relation  to  motions  for  new  trial 
More  the  trial  court  is  sufficiently  set  out  in  the  first  head 

aote. 

Judgemnt  reversed. 

KOR. —  Hie  complaint  in  this  action  was  afterward  amended  by  aUeging 
showing  that  when  the  plaintiff  was  injured  he  was  not  a  trespasser, 
upon  the  pole  by  permission  of  the  owner,  and  that  his  presence 
ihoold  have  been  anticipated  by  the  defendant.    The  second  appeal, 
upon  which  was  reported  92  Ga.  706,  related  to  the  pleading 
tmeoded.    It  was  held  sufficient. 
8m  note  to  next  frnsfii 


DcririB   Clemznts   and  Wife  v.  Louisiana  Electric 

Light  Company. 

JjovMancL  Supreme  Court,  May  f ,  189S, 

(44  La.  Ann.  692.) 

ELacnuc  uobt  wire.— Dekkctivk  Insulation.— Injury  by  shook.— 

Contributory  neguobncb. 

(Head-note  by  the  court ) : 

Ihe  Tiolmtion  of  a  duty  specified  by  law  is  negligence  ;  therefore,  when  a 
dtj  ofdinanoe  under  which  an  electric  lighting  company  is  operated 
nquires  it  to  have  the  ** splices'*  on  its  wires  perfectly  insulated,  the 
Stfliire  to  do  so  is  negligence. 

Apenon  whose  occupation  brings  him  in  proximity  to  the  company's 
wives  haa  a  right  to  belieye  that  the  wires  have  been  Insulated  and  the 
ordinance  complied  with.  He  is  required  to  look  for  patent  defects  in 
the  insolation  only.  If,  not  aware  of  a  latent  defect,  he  comes  In  con- 
tact with  the  wire,  and  is  injured  without  fault  on  his  part,  the  company 
ii  responsible. 

When  the  action  of  both  parties  must  have  concurred  to  produce  the 
injury,  it  devolves  upon  the  plaintiff  to  show  that  he  was  not  himself 
guilty  of  negligenoe.  This  proof  need  not  be  direct,  but  may  be  inferred 
from  the  circumstances  of  the  case. 
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Where  an  electric  wire  is  stretched  over  a  roof,  and  a  party  goes  on  i 
roof  to  repair  it,  and  the  wire  is  of  that  height  above  the  roof  that  i 
chances  are  that  he  will  come  in  contact  with  it  by  going  under  it, 
stepping  over  it,  it  is  not  negligence  to  pursue  either  mode  of  crossing, 
he  exercises  all  necessary-  and  prudent  care  to  protect  himself,  in  prapc 
tion  to  the  danger. 

When  a  person  is  employed  in  the  presence  of  a  known  danger,  to  const 
tute  cimtributory  negligence  it  must  be  shown  that  the  plaintiff  voloi 
tarily  and  imnecessarily  exposed  himself  to  the  danger. 

Appeal  by  defendant  below  from  judgment  of  Civil  Dia 
Irict  Court,  Parish  of  Orleans,  awarding  plaintiffs  damage 
for  the  death  of  their  son.     Facts  stated  in  opinion. 

J.  a,  BecA'with  and  J.  B,  Fisher  ioT  plaintiff s  and  appe 
lees. 

Farrar^  Jonas  <fc  Krutlschnitt^  for  defendant  and  appe 
lant. 

The  opinion  of  the  court  was  delivered  by  McExery,  J 
Joseph  Clements  was  killed  on  the  4th  day  of  October,  189 
bv  an  elt»rtric  current  from  the  wires  of  the  defendant  coi 
pany,  while  enjjaged  in  repairing  the  gallery  roof  at  t! 
corner  of  Gravier  and  Camp  streets,  in  the  city  of  New  C 
leans. 

The  plaintiffs,  the  father  and  mother  of  the  deceased,  a 
the  defendant  company  for  the  death  of  their  son. 

There  was  judgment  for  the  plaintiffs  for  $5,000,  and  t 
defendant  appealed. 

Joseph  Clements  was  a  tinsmith  by  occupation.  He  h 
been  employeil  to  go  on  the  roof  of  the  gallery  to  repair  1 
same  bv  a  contractor. 

He  wa5  accompanied  by  another  young  man,  Alfi 
Anderson. 

In  half  an  hour  after  they  went  on  the  roof  Clements  ^ 
killed  by  coming  in  contact  with  defendant's  wires.  T 
of  defendant's  wires  run  up  and  down  Camp  street^  O' 
the  roof  of  this  gallery. 
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They  were  2  feet  4  inches  above  it.  They  were  some  17  in- 
thw  distant  from  each  other,  and  the  inside  wire  was  about 
4  feet  from  the  Camp  street  edge  of  the  gallery. 

The  wires  were  fastened  to  a  support  or  ''horse"  on  the 
gallery,  and  the  inside  wire,  to  prevent  it«  contact  with  the 
other  wires,  was  secured  to  the  horse  by  a  piece  of  telephone 
wire. 

Between  the  horse  and  the  Gravier  street  side  of  the  gal- 
lery there  was,  on  the  inside  wire,  a  joint  covered  with  in- 
sulating tape.  To  all  appearances  it  was  in  good  condition, 
Imt  it  had  been  worn  by  the  exposure  to  the  weather,  and 
bad  evidently  lost  some  of  its  insulating  properties. 

The  defects,  however,  were  not  visible,  but  were  exhibited 
during  a  storm,  as  shown  by  the  testimony  of  S.  W.  Ben- 
nett From  his  testimony,  it  is  shown  that  the  insulating 
tape  had  been  defective  for  a  considerable  time.  He  occu- 
pied a  room  fronting  on  the  roof,  and  forbade  his  employes 
from  going  on  it,  on  account  of  the  want  of  ])roper  and  safe 
insulation  over  the  wires. 

Clements  and  his  companion  were  engaged  in  cleaning 
the  roof,  the  first  in  sweei)ing  and  the  other  in  carrying  off 
the  dirt. 

The  fatal  injury  to  young  Clements  was  rapid  in  its 
results :  so  quick  in  execution  that  no  witness,  not  even 
the  witness  who  was  on  the  roof  with  him,  was  able  to  state 
with  precision  his  position  when  he  received  the  shock  from 
the  wire.  But  we  think,  from  all  the  attendant  circum- 
stances, that  he  was  either  stepping  over  the  wire  or  going 
nnder  it.  It  is  probable  that  he  came  in  contu<*.t  with  both 
wires,  making  a  short  circuit,  increasing  the  energy  of  the 
electric  force.  The  unprotected  or  uninsulated  places  which 
were  not  visible  on  the  splice  in  the  wire  en  me  in  contact 
with  his  body  nnder  the  right  shoulder  blade. 

The  wires  were  so  close  to  the  roof  that,  to  pass  from 
where  Clements  was  first  seen  sweeping,  to  the  gutter,  he 
Dnst  either  have  stepped  over  or  crawled  under. 

Prom  the  distance  of  the  wire  above  the  roof,  to  step  over 
would  in  all  probability  have  brought  Clement's  body  in 
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contact  with  one  or  both  wires.  He  wa«  only  of  medium 
height,  and  to  step  two  feet  four  inches  would  require  not 
only  exertion,  but  some  skill  to  keep  clear  of  touching  the 
wires. 

It  is  in  evidence  that  about  the  time  the  accident  occurred 
there  was  considerable  leakage  on  defendant's  line  of  wires, 
and  this  is  urged  as  evidence  of  neglect  on  the  part  of  defend- 
ant,  because  it  showed  defective  insulation. 

But  the  general  defect  along  the  defendant's  line  cannot 
be  evidence  of  want  of  due  diligence  and  care.  It  must 
be  shown  that  the  accident  was  occasioned  by  some  defect 
at  the  point  where  the  injury  was  inflicted.  Nitetie  v. 
Lake  Railroad  Company^  42  An.  1 1 53. 

We  are  aware  of  the  difficulty  which  confronts  the  defend- 
ant company  in  keeping  its  many  wires,  passing  over  a 
large  territory,  to  great  distances,  in  a  condition  of  perfect 
insulation.  Parts  of  the  line  will  necessarily  become 
uncovered,  and  all  that  can  be  expected  is  that  the  companj 
will  inspect  its  lines,  and  repair  defects  as  early  as  prac 
ticable.  The  particular  defect  in  insulation  in  this  cast 
which  is  complained  of  was  of  long  standing,  and  by  i 
careful  inspection  of  its  lines  it  would  have  been  brougb 
to  its  notice. 

By  city  ordinance  806,  Council  Series,  the  legal  duty  c 
the  defendant  is  specified. 

Section  8  of  the  ordinance  provides  that  all  splices  c 
joints,  wherever  the  same  may  occur,  shall  be  thorough] 
soldered,  after  such  joint  or  splice  is  made,  and,  in  add 
tion  thereto,  shall  be  well  and  thoroughly  wrapped  wit 
kerite  tape  or  other  insulating  material,  so  as  to  produi 
perfect  insulation  at  such  joint  or  splice.  This  ordinani 
was  a  contract  with  each  and  every  inhabitant  of  the  cit 
The  defendant's  standard  of  duty  was  fixed  by  it,  and  it 
the  same  under  all  circumstances,  and  its  omission 
neglect. 

The  first  requirement  of  the  plaintiffs  was  to  show  t) 
existence  of  this  duty  which  they  alleged  had  not  been  pe 
formed,  and  having  shown  this,  they  must  show  a  failu 
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to  jjerform  the  duty,  and  thus  establish  negligence  on  the 
part  of  the  defendant. 

It  is  an  affirmative  fact,  the  presumption  being,  until  the 
contrary  appears,  that  every  person  will  perform  the  duty 
e  ijui'ied  by  law  or  imposed  by  contract.  Cooley,  Torts, 
659,  661. 

In  many  cases  evidence  of  the  injury  done  makes  out  a 
prima  facie  case  ;  for  instance,  where  a  bailee  returns  in  an 
injnred  condition  an  article  which  has  been  loaned  to  him, 
or  where  a  passenger  on  a  railway  tniin  is  injured  without 
fialt  on  his  part. 

The  city  ordinance  does  not  specify  at  what  particular 
localities  splices  shall  be  perfectly  insulated.  On  all  parts 
of  the  line  of  defendant  company  where  they  occur  the 
doty  is  si)ecified. 

nie  wire  of  defendant  was  spliced,  and  was  not  insulated, 
18  required  by  the  ordinance.  It  passed  over  a  roof,  to 
which  people  in  adjoining  rooms  had  access,  and  where,  in 
the  course  of  time,  mechanics  must  go  to  make  repairs,  or 
laborers  to  sweep  off  or  clean  the  roof. 

It  was  the  duty  of  the  company,  independent  of  any 
statutory  regulation,  to  see  that  their  lines  were  safe  for 
those  who  by  their  occupations  were  brought  in  close  prox- 
imity to  them. 

In  this  respect,  and  in  this  particular  case,  we  are  of 
the  opinion  that  the  defendant's  negligence  caused  the 
death  of  Clements. 

Bat  notwithstanding  this  fault  of  defendant,  if  the  evi- 
dence shows  that  the  plaintiff  himself  was  guilty  of  negli- 
gence contributory  to  the  injury,  he  cannot  recover. 

The  question  is  whether  the  act  of  the  party  injured  had 
%  natural  tendency  to  expose  him  directly  to  the  danger 
which  resulted  in  the  injury  complained  of. 

If  the  plaintiff  could,  by  the  exercise  of  reasonable  rare, 

at  or  just  before  the  happening  of  the  injury  to  him,  have 

avoided  the  same,  he  cannot   recover   damages  for  the 

injory. 

voiu  IV— 26. 


J86  AMERICAN  ELECTRICAL  CASES.       [vol.  4 

Clements  v.  Light  Co. 

When  the  action  of  both  parties  must  have  concurred  to 
produce  the  injury,  it  devolves  upon  the  plaintiff  to  show 
that  he  was  not  himself  guilty  of  negligence. 

He  must  show  affirmatively  that  he  was  in  the  exercise 
of  due  and  reasonable  care  when  the  injury  happened.  40 
An.  787;  83  111.  354;  19  Conn.  666;  78  N.  Y.  480;  101 
Mass.  455. 

This  proof  need  not  be  direct,  but  may  be  inferred  from 
the  circumstances  of  the  case.  104  Mass.  137 ;  41  An.  964 
3  Thompson,  Negligence,  1178. 

The  deceased,  Clements,  was  lawfully  on  the  gallerj 
roof.  He  was  engaged  in  a  service  that  necessarily  requirec 
him  to  run  the  risk  of  coming  in  contact  with  defendant?! 
wires,  either  by  stepping  over  them  or  going  under  them 
It  is  probable  that  the  latter  mode  was  the  most  convenient 
and  there  is  no  evidence  that  in  so  doing  he  incurred  an; 
greater  risk. 

The  wires  were  visible,  and  to  all  appearances  wei 
safe. 

The  great  force  that  was  being  carried  over  the  wiw 
gave  no  evidence  of  its  existence.  There  was  no  means  f( 
a  man  of  ordinary  education  to  distinguish  whether  tl 
wire  was  dead  or  alive.  It  had  all  the  appearance  < 
having  been  properly  insulated.  From  this  fact  there  wj 
an  invitation  or  inducement  held  out  to  Clements  to  rifi 
the  consequences  of  contact. 

He  had  a  right  to  believe  they  were  safe,  and  that  tl 
company  had  complied  with  its  duties  specified  by  law. 

He  was  required  to  look  for  patent,  and  not  latent,  defect 
Had  he  known  of  the  defective  insulation,  and  put  himse 
in  contact  with  the  wire,  he  would  have  assumed  the  ris! 

The  defect  was  hidden,  and  the  insulation  wrapping  w 
deceptive.  It  is  certain,  had  it  been  properly  wrappe 
Clements  would  not  have  been  killed.  His  death  is  conci 
sive  proof  of  the  defect  of  the  insulation  and  the  negligen 
of  the  defendaut. 

He  exercised  reasonable  care  in  going  under  the  wire 
the  performance  of  his  duty,  as  he  had  a  right  to  believ 
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from  external  appearances,  that  the  wire  was  safe.  His 
iction  was  such  as  not  to  tend  to  expose  himself  directly  to 
the  danger  which  resulted  in  the  injury.  In  fact,  there 
was  no  apimrent  danger. 

But  it  is  urged  that  Clements  was  cautioned  to  keep 
sway  from  the  wires  by  his  employer,  Brady,  and  his  failure 
to  do  so  was  gross  carelessness  on  his  part. 

The  evidence  on  this  point  is  as  follows : 

*'Q.  Did  you  call  Clement's  attention  to  the  wires  ? 

A  No,  sir ;  I  cautioned  him  to  be  careful  of  the  wires. 
Erery  man  goes  over  a  roof  must  keep  away  from  the 
wires. 

Q.  It  is  the  business  of  a  man  who  goes  over  a  roof  to 
keep  away  from  them  ? 

A.  Tes,  sir. 

Q.  Did  he  understand  that  business  ? 

A.  Tes,  sir. 

Q.  Did  you  caution  him  that  morning  to  keep  away  from 
the  wires. 

A.  Yes,  sir." 

Clements'  attention  was  not  directed  to  any  particular 
danger  from  the  wires.  No  apparent  defect  was  pointed 
out  to  him. 

The  admonition  to  him  was  only  of  a  danger  which  he 
knew  to  exist,  according  to  the  statement  of  Brady,  before 
he  advised  him  to  be  cautious  of  going  near  the  wires,  or  to 
keep  away  from  them. 

There  waa  only  that  instinctive  dread  of  danger  which 
overtakes  one  when  he  approaches  a  railroad  track.  The 
track  in  itself  is  not  dangerous,  and  is  only  made  so  by  the 
passage  of  a  train  of  cars  over  it.  They  announce  their 
approach,  and  hence  a  person,  before  he  attempts  to  cross 
the  track,  must  exercise  great  caution,  stop  and  listen,  and 
look  ap  and  down  the  track.  Having  done  this,  if  a  train 
approaches  silently,  without  the  accustomed  signal,  and 
injures  him,  he  would  be  entitled  to  recover  damages  for 
the  injury.  CurUy  v.  Railroad  Company^  40  An.  817; 
3rown  v.  Railroad  Company^  42  An.  360. 
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The  electric  wires  gave  no  signal  of  danger.  Listening 
would  not  have  revealed  any  danger*  It  is  hidden  am 
silent.  Bat  they  are  disarmed  of  danger,  if  properl] 
insulated.  By  looking,  one  can  see  if  there  are  evidence 
of  insulation. 

If  there  are  evidences  of  it,  and  no  defects  are  visibli 
after  careful  inspection,  one  whose  employment  brings  hin 
in  close  proximity  to  the  wire,  and  which  he  has  to  pass 
either  over  or  under  it,  is  not  guilty  of  contributory  negli 
gence  by  coming  in  contact  with  it,  unless  he  does  ii 
unnecessarily,  and  without  proper  precautions  for  his  safety 

It  cannot  be  said  that  when  Clements  went  on  the  roo: 
to  repair  it  he  went  into  the  presence  of  known  danger,  anc 
assumed  the  hazards  of  the  employment. 

The  employment  was  not  dangerous.  The  wires,  if  prop 
erly  insulated,  as  above  stated,  would  have  been  harmless 
It  was  only  a  remote  danger,  which  he  had  to  risk,  anc 
this  depending  upon  the  fact  whether  or  not  the  defendan 
company  had  done  its  duty  as  specified  by  law.  The  externa 
appearances,  the  only  indicationof  performed  duty  to  whicl 
Clements'  attention  could  be  fixed,  were  guaranties  thatth 
defendant  company  had  done  its  duty.  These  appearance 
assured  him  that,  in  the  perfonnance  of  his  work  in  sweej 
ing  the  roof,  it  was  not  dangerous  for  him  to  risk  going  ov€ 
or  under  the  wire.  Bomar  v.  Mailroad  Company^  42  Ai 
983. 

Even  in  the  presence  of  a  known  danger,  to  constitui 
contributory  negligence  it  must  be  shown  that  the  plainti 
voluntarily  and  unnecessarily  exposed  himself  to  it,  unlee 
it  is  of  that  character  that  the  plaintiff  must  assume  tti 
risk  from  the  very  nature  of  the  danger  to  which  he  : 
exposed. 

From  the  appearance  of  the  wire,  its  wrapping  with  ii 
sulated  tape,  and  the  known  duty  of  the  defendant  to  pr« 
tect  the  insulation  of  this  particular  splice  or  joint,  Clen 
ents  had  no  reason  to  anticipate  danger,  except  from  tl 
fault  of  the  defendant  company. 
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This  fanit  was  the  cause  of  his  death,  and  his  act  in 
parsing  under  or  over  the  wire  was  too  remote  to  give  it  the 
character  of  contributory  negligence. 


Hots.—  The  foregoing  ten  cases  are  similar  in  the  respect  that  all  are 
limght  for  the  recovery  of  damages  on  account  of  injury  by  electric 
fkock.  The  only  cases  thus  arising,  previously  reported  in  this  series,  may 
be  found  at  pp.  477  and  491  of  vol.  8. 


Chables  Uggla  v.  West  End  Street  Railway  Company. 

M(U9aehu$etU  Supreme  Judicial  Courts  Jan.  4,  189^, 

(160  Mass.  851.) 

In JUBT  BY  ELBCTBICAL  APPLIANCE.— NEGLIGENCE. 

An  iron  ear  used  to  attach  a  guy  to  a  trolley,  to  keep  the  latter  in  position 
iroond  a  oorve,  having  broken,  a  portion  fell  upon  and  injured  th« 
plaintiff.  Held,  that  an  instruction  to  the  jury  that  upon  this  fact, 
Handing  alone,  they  should  find  the  defendant  negligent,  was  proper. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Suffolk  county,  upon  a  verdict  for  plaintiff.  Facts  stated 
in  opinion. 

M.  F.  Dickinson^  Jr.^  and  TF.  B.  Sprout^  for  the  de- 
fendant. 

J.  D.  Long  and  C.  E.  Todd,  for  the  plaintiff. 

Barker,  J.:  The  plaintiff,  while  driving  on  Park  Square, 
in  Boston,  was  struck  by  a  broken  iron  attached  to  a  wire 
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guy.  The  iron  was  part  of  an  ear,  used  to  clasp  a  trolley 
wire  and  apply  to  it  a  strain  from  the  guy,  in  order  to  keep 
the  trolley  wire  in  place  around  a  curve  and  over  the  de- 
fendant's track.  The  ear  broke  with  the  strain,  and  one 
part  of  it  fell,  striking  the  plaintiff  on  the  head.  As  to 
these  facts  there  was  no  dispute  at  the  trial,  and  there  was 
no  other  evidence  that  the  defendant  was  in  fault.  There 
was,  however,  other  evidence,  introduced  by  the  defendant^ 
that  it  was  not  guilty  of  negligence,  tending  to  show  that 
the  break  was  a  clean  break,  bright  in  color  and  appearance, 
and  that  the  iron  was  sound  all  through,  with  no  flaw  or 
defect  in  it,  and  also  that  the  whole  apparatus  was  manufac- 
tured and  put  up  by  a  manufacturer  of  the  highest  reputa- 
tion ;  that  the  ear  and  guy  constituted  the  best  and  strongest 
device  known  at  the  time  for  keeping  trolley  wires  in  place ; 
that  the  defendant  employed  a  corps  of  competent  superin- 
tendents, foremen,  and  inspectors,  who  inspected  the  whole 
line  weekly,  including  the  cars  and  their  attachments  ;  and 
that  this  particular  part  of  the  line  had  been  inspected 
within  a  week  prior  to  the  accident. 

The  exceptions  taken  were  to  certain  portions  of  the 
charge  to  the  jury,  which  the  defendant  contends  were 
wrong  in  two  respects ;  first  as  to  the  weight  which  the 
jury  should  give  to  the  happening  of  the  accident  itself 
as  evidence  of  the  defendant's  negligence ;  and  next  be- 
cause the  charge  held  the  defendant  to  too  high  a  degree  of 
care. 

1.  The  part  of  the  charge  which  the  defendant  contends 
is  objectionable  on  the  first  ground  is  the  sentence  in  which 
the  presiding  justice,  after  having  recited  the  manner  in 
which,  as  was  conceded,  the  accident  occurred,  and  having 
said  that  if  nothing  further  appeared  it  would  be  com- 
petent for  the  jury  to  find  negligence  on  the  part  of  the 
defendant,  further  said,  ''The  plaintiff  must  prove  negli- 
gence, but  when  he  proves  the  facts  to  which  I  have  called 
your  attention,  and  nothing  else  appears  in  the  case,  a  jury 
may  well  find,  and  should  find,  negligence  on  the  part  ol 
the  defendant  corporation."     In  our  opinion,  tlHs  was  a 
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correct  statement  of  the  law.    No  one  but  the  defendant 
was  responsible  for  the  safety  of  its  apparatus,  and  from 
the  drcnmstances  of  the  accident  it  would  not  be  reason- 
able to  infer  that  it  was  due  to  the  careless  or  wilful  act  of 
aay  third  person,  or  to  any  cause  except  the  failure  of  the 
apparatus  to  support  the  strain  to  which  it  was  subjected 
in  the  nse  for  which  it  was  designed  and  which  was  made 
of  it  by  the  defendant.    If  the  defendant  should  offer  no 
explanation  of  the  breaking,  and  no  evidence  that  it  had 
taken  pains  to  make  the  apparatus  safe,  the  only  proper 
inference  would  be  that  it  had  not  taken  reasonable  care  to 
make  the  apparatus  safe,  and  the  jury  should  find  negli- 
gence on  its  i)art. 

Aside  from  this,  the  charge  was  not  open  to  exception 
because  of  the  sentence  quoted,  for  the  reason  that  the  sen- 
tence, other  facts  than  those  with  which  it  dealt  having 
been  testified  to,  did  not  purport  to  give  the  nile  which  tlie 
jury  were  to  apply  to  the  question  of  the  defendant's  negli- 
gence, but  was  a  preliminary  statement  calling  the  atten- 
tion of  the  jury  to  the  degree  of  weight  and  iiiiportance  to 
be  attached  to  certain  admitted  facts  (see  Durant  v.  Burt^ 
88  Mass.  161, 168),  and  the  charge  further  clearly  instructed 
them  to  consider  the  question  of  the  defendant' s  negligence 
in  the  light  of  all  the  evidence  in  the  case. 

8.  The  charge  was  correct  in  its  statement  of  what  would 
be  reasonable  care  on  the  part  of  the  defendant  The  jury 
were  instructed  that  in  determining  that  question  they 
ahonld  ^'take  into  consideration,  as  one  of  the  most  import- 
ant things,  the  apparent  danger — what  would  be  likely  to 
happen  if  there  was  a  failure  to  use  proper  care.  If  the 
danger  is  a  danger  of  causing  the  loss  of  life,  causing  death 
or  serious  bodily  injury  to  persons  traveling  upon  the 
street,"  they  were  told  they  might  ''properly  say  that  rea- 
sonable care  would  be  a  high  degree  of  care,  because  it 
would  be  the  degree  of  care  commensurate  with  the  appar- 
ent danger.'*  These  instructions  were  in  accordance  with 
the  rule  often  stated  by  this  court,  as  in  Hutchinson  v. 
Bogton  Oas  Light  Co.,  122  Mass.  219,  222,  ''that  the  vigi- 
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lance  and  attention  required  mast  conform  to  the  natni 

of  the  emergency  and  the  danger  to  which  others  may  b 

exposed,  and  is  always  to  be  judged  of  according  to  th 

subject  matter,  the  danger  and  force  of  the  material  nnde 

the  defendant's  charge." 

JSxcepiions  overruled. 

Note.— See  note  to  Cleveland  v.  Bangor  8t  Ry.,  posU 


Southwestern  TeTlegraph  &  Telephonb  Compakt  « 

AL.  V.  John  T.  Crank. 

Texas  Court  of  CivU  Appeals,  January  17, 1894m 

(27  S.  W.  R.  38.) 

InJUBY  by  telephone  wire  over  RASJjWJlY  TRACK, 

A  brakeman  having  been  injured  by  being  swept  from  the  top  of  a  oi 
where  he  was,  in  the  line  of  his  duty,  without  negligence  on  his  put 
held,  that  both  the  telephone  company  which  negligently  mRiTitAiiiA 
the  wire  suspended  too  low,  and  the  receiver  of  the  railroad  company 
which  employed  the  plaintiff,  were  jointly  liable  for  the  injury,  and  thi 
the  latter  could  not  recover  over  from  the  former. 

Appeal  by  defendants  from  a  judgment  for  persont 
injuries  for  negligence,  rendered  at  District  Court,  Grayso 
countj\     Pacts  stated  in  opinion. 

Head  <t  Dillard^  for  appellant  Dillingham. 

John  W.  Wrafj.  for  appellant,  Southwestern  Telegrap 
and  Telephone  Company. 

Bandell  <f'  Wolfe,  for  appellee. ' 
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HTFOOT,  C.  J.:  The  following  statement  is  substan- 
correct:  Appellee  was  in  the  employ  of  certain 
kj  companies  hereinafter  named.  In  his  amended 
[ng,  filed  Jnly  15, 1891,  in  said  cause,  he  made  Charles 
gham,  receiver  of  the  Houston  &  Texas  Central  Rail- 
Company,  the  Ft.  Worth  &  New  Orleans  Railway 
any,  the  Texas  Central  &  Northwestern  Railway  Com- 
and  the  telephone  company,  joint  defendants.  He 
d  his  employment  as  brakeman  on  a  construction 

and  further  alleged  that  he  was -in  their  general 
»yment  and  service,  and  also  of  defendant,  Central 
1  &  Northwestern  Railway,  and  while  so  engaged  in 
ope  of  his  duties,  and  while  standing  on  the  top  of  a 
ig  box  car  on  or  about  July  16,  1890,  in  the  city  of 
khachie,  Ellis  county,  Tex.,  he  collided  with  a  tele- 
t  wire  where  the  same  crossed  said  Ft.  Worth  &  New 
is  Railway,  and  was  thrown  to  the  ground,  and  per- 
itly  and  painfully  injured,  etc.  Appellee  charged  that 
•nsequences  were  produced  (1)  by  the  gross  negligence 
endants'  railways  and  said  receiver  "  in  running  and 
Ig  to  be  run,  and  permitting  said  train  of  cars  on  said 
ij  track  under  said  wires,  which  were  too  low  for  a 
to  pass  with  safety  to  those  upon  it,  and  constructing, 
ting  and  maintaining  said  railway  under  said  wire,  and 
tting  said  wire  to  be  too  low ;  (2)  by  the  gross  negli- 

and  want  of  ordinary  care  on  the  part  of  the  tele- 
I  company  in  placing,  keeping,  using,  and  maintain- 
aid  wire  over  and  too  near  said  railway  track, 
iless  of  the  safety,"  etc.,  ''and  in  the  improper  con- 
ion  and  want  of  repair  of  said  wires;"  (3)  The  joint 
5  consisted  in  such  want  of  proper  construction  and 
of  repair  of  the  telephone  wires,  and  the  operation  of 
rain  on  the  railway  track,  and  the  condition  of  the 
,  etc.,  *'that  the  condition  of  the  line  of  wire  and 
ij  was  known  to  the  defendants,  or  could  have  beea 
n,"  etc.,  but  was  unknown  to  appellee.  Defendant 
igham's  amended  answer  consisted  of:  First,  general 
rrer ;   second,  general  denial ;    third,   that  appellee 
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had  notice  of  the  condition  of  the  wire,  and  assumed  all 
risks  therefrom,  and  was  guilty  of  contributory  negligence 
in  not  avoiding  injury  ;  fourth,  that  if  the  appellee  sus- 
tained injury  through  the   negligence  of    either  of   the 
defendants,  it  was  through  the  negligence  of  the  telephone 
company  in  constructing  and  maintaining  its  wire  too  low, 
and  permitting  one  of  its  wires  to  become  loose  and  hang 
down,   as  alleged  in  plaintiff's  i)etition.    He  prayed,  in 
case   judgment  was  rendered  against  him,   that   he  have 
judgment   over   against   defendant   telephone    company. 
Defendant    telephone  company's   amended   answer   con- 
sisted :    First,  of  general  demurrer  ;  second,  special  excep- 
tion, contending  there  was  no  joint  injury  shown,  no  co- 
operation,  etc.,   as  to  the  injury  and  supposed   acts  of 
negligence,  to  make  defendants  jointly  liable,  etc. ;  thiid, 
a  general  denial ;   fourth,  notice  of  the  condition  of  the 
wire,  and  the  assumption  by  appellee  of  the  risks  and 
hazards   incident  to  his  employment;  fifth,  contributory 
negligence  on  the  part  of  the  appellee,  on  account  of  hi£ 
knowledge  of  the  condition  of  the  wire,    and   means  ol 
knowledge  at  hand,  and  his  failure  to  exercise  that  degree 
of  care  that    an  ordinarily  prudent  man  would  exercise 
under  like  circumstances,  whereby  he  proximately  contrih 
uted  to  his  supposed  injuries;  sixth,  defendant's  plant ii 
said  AVaxahachie  was  erected  and  constructed  as  long  ex 
perieuce  had  demonstrated  was  fit  and  proper,    and  m 
similar  systems  are  and  have  been  erected  ;  that  the  plan 
was  in  the  lawful  use  of  the  street  upon  which  it  wai 
erected,  and  was  so  built  and  constructed  as  not  to  incom 
mode  the  traveling  public  in  the  legitimate  and  lawful  us* 
of  said  street ;  that  the  wire  had  been  erected  in  1883,  an< 
defendant  since  that  time  used  all  reasonable  effort,  an< 
such  as  is  ordinarily  used,  to  keep  said  wire  in  condition 
as  was  incumbent  upon  defendant.     It  further  answered 
if   the  wire    was    too   low   to   permit  a  person   standiUj 
upon  the  top  of  a  box  car  to  pass  safely  underneath,  i 
had  no   knowledge  thereof  ;   and,  answering  pleading  c 
its    co-defendant    Dillingham    for    judgment   over    an 
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against  it,  it  demnrred  generally  to  said  receivers'  plead- 
ings, and,  for  plea  in  bar,  said   it  made  all  of  the  alle- 
gitions  embraced  in  the  preceding  plea  in  bar  a  part 
of  its  answer  to  said  receiver's  plea,    and,  in  addition 
thereto,  said  further  that  said  railway  was  constructed 
bng  subsequent  to  defendant's  line  of  wire  and  plant  in 
•ud  city ;  that  it  was   constructed  and  erected  with  due 
cue,  and  so  as  not  to  incommode  the  public  in  the  use 
of  the  streets,  and  that  it  had  no  knowledge  that  the  wire 
vutoo  low,  if  such  was  the  fact ;  that  its  co-defendants  had 
VBod  and  operated  the  line  of  railway  underneath  said  wire 
for  about  five  years  without  murmur  or  objection  ;  that  the 
managers  of  said  railway  and  employes  had  peculiar  means 
of  knowledge  by  reason  of  the  fact  that  they  continually 
operated  their  train  beneath  the  wire,  and  knew  of  its  con- 
dition, and  that  the  defendant  telephone  company  was  with- 
oat  knowledge  of  any  character  that  said  wire  was  too  low, 
if  it  was,  and,  if  too  low,  defendant  railways  ought  to  have 
notified  appellant  telephone  company.     Defendants  Central 
Texas  &  Northwestern  and  Ft.   Worth  &  New  Orleans 
Railways  filed  pleas  in  abatement,  special  demurrers  reach- 
ing the  qaestion  of  jurisdiction  of  the  District  Court  of 
Grayson  county,  also  touching  the  question  of  a  joint  wrong, 
iosisting  there  was  not  such  as  would  authorize  a  joint 
eanse  against  all  the  defendants'  general  denial,  and  special 
plea  in  bar,  in  substance  such  as  their  co-defendant  Dilling- 
ham had  filed  September  30,  1891.     A  trial  before  a  jury 
resulted  in  a  verdict  and  judgment  in  favor  of  the  last  two 
named  defendants  on  their  plea  in  abatement,  and  in  favor 
of  appellee  against  defendant  Charles  Dillingham,  receiver, 
and  the  Southwestern  Telegraph  &  Telephone  company,  for 
tlie  sam  of  $6,600,  denying  judgment  over  against  the  tele- 
phone company  in  favor  of  defendant  Dillingham.     From 
this  jndgment  both  the  defendant  Dillingham,  receiver, 
and  the  telephone  company  have  appealed. 

The  facts,  as  found  by  us  under  the  evidence,  are  sub- 
stantially as  follows :  At  the  time  of  the  inquiry,  July  16, 
1890,  appellee,  John  T.  Crank,  was  a  brakeftian  on  a  con- 
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struction  train  which  was  hanling  iron  and  cross-ties,  anc 
unloading  them  on  the  Ft.  Worth  &  New  Orleans  Railway 
which  was  being  repaired,  controlled,  and  ox>erated  bj 
Charles  Dillingham,  receiver  of  the  Houston  &  Texa 
Central  Railway  Company,  under  and  by  virtue  of  a  lease  t 
him  as  such  receiver  from  the  Ft.  Worth  &  New  Orlean 
Railway  Company.  Appellee  had  been  employed  by  th 
receiver  for  some  time,  and  was  sent,  under  the  directions  c 
his  agents,  to  work  on  the  Ft.  Worth&  New  Orleans  Railwa 
line.  Appellee  had  never  been  on  that  line  before  the  da 
of  the  injury.  As  the  train  wa^  crossing  one  of  the  streei 
in  Waxahachie,  appellee  was  standing  on  a  box  car,  whic 
was  his  place  of  duty  as  a  brakeman,  and  it  ran  under 
telephone  wire  belonging  to  appellant  Southwestern  Tel 
graph  &  Telephone  Company,  and  which  was  hanging  t( 
low  across  said  track,  and  thereby  appellee,  without  ai 
fault  or  contributory  negligence  on  his  part,  was  dragg< 
from  the  car,  and  permanently  and  seriously  injured.  I 
had  no  knowledge  or  notice  of  the  condition  of  the  wii 
One  of  the  poles  on  which  the  wire  was  suspended  had  be 
broken  down  about  a  year  before  the  accident,  and,  wh 
put  back  by  the  telephone  company,  was  too  low 
allow  trains  to  pass  under  the  wire  with  safety.  The  agei 
for  both  the  telegraph  and  telephone  company  and  t 
receiver  had  ample  opportunity  to  know  of  the  dangero 
condition  of  the  wire,  and  failed  to  have  it  repaired 
removed,  and  were  guilty  of  negligence.  The  agents  of  t 
receiver  in  charge  of  the  Ft.  Worth  &  New  Orleans  Ra 
way  knew  tlie  condition  of  the  wire,  and  never  cmU 
attention  to  it,  or  sought  to  have  it  repaired  or  remove 
The  telephone  wire  was  there  when  the  railway  was  0( 
structed.  The  appellee  was  injured  and  damaged  to  i 
full  amount  found  by  the  verdict  of  the  jury. 

CONCLUSIONS   OF  LAW. 

1.  Appellee,  John  T.  Crank,  an  employe  of  the  receiv 
having  been  injured,  without  any  contributory  negligei 
on  his  part,  by  a  telephone  wire  which  the  telephone  co 
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pany  negligently  allowed  to  hang  too  low  over  the  track  of 

the  railway,  and  which  the  receiver  and  telephone  company 

knew,  or  might  have  known  by  ordinary  care  and  diligence, 

they  are  both  responsible  to  him  in  damages,  and  a  recovery 

igainst  them  jointly  should  not  be  set  aside.     Markham  v. 

NanigaiionCo.,  73  Tex.  247(11  S.W.  Rep.  131)  Gulf,  C.  iiS. 

P.  Ry.  Co.  y.  OalvestoUj  Ha.  &  S.  A.  By.  Co.^  83  Tex.  509 

(18  8.  W.  Rep.  956.) 

8.  It  was  the  duty  of  the  receiver  to  keep  in  a  reasonably 
nfe  condition  its  railway  tracks  for  the  protection  of  its 
onployes,  and  having  negligently  allowed  a  telephone  wire 
ta  hang  for  a  long  time  in  a  dangerous  condition  over  the 
tack,  whereby  appellee,  while  in  the  performance  of  his 
^  daty  as  brakeman,  without  any  knowledge  of  its  location 
or  &Qlt  on  his  i)art,  was  dragged  from  the  cars  and  injured, 
the  receiver  thereby  became  responsible  for  his  own  negli- 
gence, and,  not  being  free  from  wrone:,  he  cannot  recover 
the  full  amount  of  damage  over  against  the  telephone  com- 
pany, whose  wires  had  been  located  and  used  before  the 
ndlroad  was  built  under  it,  no  notice  having  been  given  it 
by  the  receiver  or  railway  company  to  remove  the  wire. 
Quif,  C.  AS.  F.  Ry.  Co.  v.  Oalveston,  II.  &  S.  A.  Ry.  Co., 
83Tex.  518  (18  S.W.  Rep.  956),  citing  Bailey  v.  Bussing,  28 
Conn.  457. 

3.  The  appellee  being  in  the  employ  of  the  receiver  by 
express  contract,  and  having  gone  upon  the  line  of  the  Ft. 
Worth  &  New  Orleans  Railway  by  his  directions  to  work 
upon  that  line,  which  was  under  his  control  as  such 
leoeiver,  the  fact  that  he  was  paid  that  month  by  another 
eomi)any,  under  some  arrangement  between  the  employer 
ind  such  company,  would  not  in  any  way  relieve  such 
employer  from  liability  to  such  employe  for  injuries  sus- 
tained by  reason  of  the  employer's  negligence,  and  the 
oourt  did  not  err  in  its  charge  upon  this  subject.  Railway 
V.  Darsey^  66  Tex.  148  (18  S.  W.  Rep.  444),  and  authori- 
ties there  cited  ;  Railway  Co.  v.  Jones,  75  Tex.  151  (12  S. 
W.  Bep.  972). 
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4.  The  verdict  and  judgment  are  amply  snstained  by  th 
facts  proved,  and  we  think  the  justice  of  the  case  m 
reached,  and  the  judgment  is  affirmed. 


Notb.~Sm  note  to  next  case. 


Lena  T.  Clbvblanb  t.  Banoob  Street  Railway. 

Maine  Supreme  Judicial  Court,  Feb.  U,  1894. 

(86  Me.  282.) 

ELBCfTRIO    8TRKBT     RAniWAT.— MaINTENANCB     OF     POLB.— FtoCRRin 

HOB8E.~  NSQUOBNCB. 

. 

The  facts  that  a  street  railway  company  has  legialatiye  authority  to  op 
ate  its  cars  by  the  overhead  troUey  electrio  system,  and  has  located 
poles  under  municipal  direction  authorized  by  law,  do  not  in  abssnoe 
any  provision  of  law  to  that  effect,  absolve  it  from  liability  te  ns| 
gence  in  the  maintenance  of  its  poles. 

In  the  case  at  bar,  it  appeared,  however,  that  by  a  general  law,  oompaii 
maintaining  x)ole8  for  electrical  purposes  were  liable  for  injuries  can 
thereby,  and  municipal  corporations  were  not  by  said  law  afasol^ 
from  liability  for  injuries  caused  by  poles  in  highways ;  and  by  its  ok 
ter  the  defendant  company  was  obliged  to  indemnify  the  oity  agai 
such  liability. 

Verdict  for  plaintiff  in  action  for  personal  injuries  sustained. 

Action  for  damages  for  personal  injury.     Plaintii 
horse  being  frightened  at  an  electric  car   operated 
defendant,  shied,  the  carriage  was  thrown  against  one 
defendant's  poles,  and  plaintiff  sustained  injuries.     It  ¥ 
claimed  that  the  pole  was  an  unlawful  obstruction. 

Appeal  by  defendant  below. 

The  city  ordinance  of  Bangor  is  as  follows : 

Chapter  40,  §  1.  "  Bangor  Street  Railway,  a  corporation  duly  establis 
by  law,  ♦  ♦  ♦  is  hereby  authorized  and  licensed  to  locate,  bn 
equip  and  maintain  a  street  railway  in  the  city  of  Bangor,  for  the  i 
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fwrpoee  of  tranaportinn:  passengers  and  their  baggage,  cars  to  be  run  l^ 
cieotrical  or  animal  power,  and  to  locate  and  maintain  single  or  double 
Vmes  of  poles  on  any  street  where  its  tracks  may  be  laid,  etc. 

Sec  S.  But  no  poles  shall  be  placed  or  wires  strung  until  the  location  of 
Moh  poles  and  wires  shall  be  approved  by  the  mayor  and  street  engineer. 

The  material  parts  of  defendant's  charter  are  given  in 
the  opinion. 

Charles  P.  Stetson  and  P.  ff.  Oillon,  for  plaintiff. 
LanghtoTij  Clergne  <t  Mason^  for  defendant. 

LiBBBT,  J. :  Case  to  recover  for  a  personal  injury  which 

tJie  plaintiff   alleges   she  received    on    Exchange  street, 

Bangor,  by  reason  of  the  negligence  of  the  defendant  in 

erectiDg  and  maintaining  a  pole  to  sustain  its  trolley  wires, 

at  such  a  i)oint  and  in  such  a  manner  in  said  street  as  to 

make  it  dangerous  for  public  travel. 

In  his  charge  the  court  instructed  the  jury  as  follows : 
''The  plaintiff  must  prove  first  that  this  defendant  com- 
pany was  at  fault  in  the  particular  thing  complained  of, 
that  the  defendant  company  fell  short  of  the  duty  of  a 
pmdenty  careful  man,  that  they  did  not  have  that  regard 
for  the  public  safety  and  for  the  chances  of  accident  that 
they  should  have  hud  as  prudent  men  and  managers. 

**  Second.  She  must  prove  that  this  particular  fault  of 
Uie  defendant's,  which  she  claims  to  have  shown  you, 
caused  her  the  injury  of  which  she  complains.  Because,  of 
course,  if  this  fault  of  the  company  did  not  cause  her  the 
injury,  she  has  no  cause  of  complaint  against  them. 

'*  She  must  prove  the  defendant's  fault,  that  the  defend- 
ant's fault  caused  the  injury,  and  also  prove  besides  that 
no  fault  of  hers,  or  of  the  person  in  whose  care  she  was  at 
thetime,  contributed  to  the  injury,  or  helped  cause  it. 

"  I  further  instruct  you  that  they  were  bound  in  so  plac- 
ing them  to  have  due  regard  to  the  rights  of  the  public, 
and  to  have  had  due  forethought  as  to  the  needs  of  the 
public  and  the  danger  to  the  public,  and  that  they  were  so 
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bound  in  placing  their  posts  as  to  not  unnecessarily  or  ui 
reasonably  endanger  any  person  traveling  in  that  vicinit] 

''I  will  add  this:  That  the  defendant  might,  perhap 
have  been  justified  in  putting  the  pole  there,  at  the  tiir 
they  placed  it  there,  and  not  have  been  justified  in  mail 
taining  it  there,  afterwards  ;  and  they  may  have  been  i 
fault  in  the  x)lacing  as  well  as  in  the  maintaining.  *  * 
Assuming  the  defendants  to  be  thoughtful,  careful  ai 
watchful  men,  if  it  became  apparent  after  the  pole  v 
placed  there  that  it  was  in  a  dangerous  place  and  wasdoi 
harm,  they  would  then  be  bound  to  rectify  the  mistake  il 
was  one." 

Tlie  defendant,  however,  contended  that  if  it  located  8 
maintained  the  pole  in  questior  in  the  public  street 
accordance  with  the  provisions  of  its  charter  and  the  oi 
nance  of  the  city  of  Bangor,  it  was  legally  justified ;  J 
proof  of  negligence  in  doing  so  would  not  subject  it  to 
action  by  a  traveler  damaged  thereby  ;  and  requested 
court  to  instruct  the  jury  as  follows  :  *'  That  if  the  poh 
question  was  located  and  maintained  in  accordance  ^ 
the  provisions  of  the  charter  of  the  company  and  the  o 
nance  of  the  city  licensing  the  company  to  erect  and  m 
tain  i)oles,  then  the  pole  was  not  a  legal  obstruction, 
the  plaintiff  cannot  recover."  This  request  was  not  gi^ 
anil  was  properly  refused  as  not  expressing  the  law  of 
case. 

A  careful  examination  of  defendant's  charter  and 
city  ordinance  discloses  nothing  which  expressly  or 
implication  relieves  the  company  from  liability  for  inju 
caused  by    negligence  or    want  of  care  in  erecting 
maint^iining  its  poles  when  licensed  by  the  city  coui 
but  rather  the  contrary.    Section  four  of  the  charter  ere 
a  lien  on  all  property  of  said  railway,  to  take  precedent 
any  mortgage,  in  favor  of  the  city  of  Bangor  to  secure  i 
city  for  any  sum  it  may  be  liable  to  pay  on  account  of 
damages  to  ]>erson  or  property  occasioned  by  any  m 
genco  or  fault  of  said  railway  during  construction  or  op 
tion. 


MAINE,  1894.  401 


Cleveland  ▼.  Railway. 


The  case  seems  to  be  withia  the  provisions  of  statute  of 
1885,  chapter  378. 

Section  1.  Every  company  incorporated  for  the  transmission  of  intelli- 
fooe,  heat,  light  or  power  by  electricity ;  and  cdl  persons  and  associations 
cogged  in  such  businefis,  shall  be  subject  to  the  duties,  restrictions  and 
iialalities  prescribed  in  this  act. 

Sec.  8.  When  an  injury  is  done  to  person  or  property  by  the  posts,  wires, 
or  other  apparatus  of  any  company,  person  or  association  mentioned  in 
KctioD  one,  such  company,  person  or  association  shall  be  responsible  in 
duDtges  to  the  person  injured.  If  the  same  be  erected  on  a  highway  or 
(own  way,  the  city  or  town  shall  not  by  reason  of  anything  contained  in 
Uiiiaot,  or  done  thereunder,  be  discharged  from  its  liability. 

The  law  as  stated  in  the  charge,  requiring  the  plaintiff 
to  prove  the  damage  to  be  from  the  negligence  or  fault  of 
the  defendant,  was  sufficiently  favorable  to  it. 

A  careful  examination  of  the  evidence  reported  satisfies 
08  that  it  was  sufficient  to  authorize  the  verdict. 

JSxceptions  and  motion  overruled. 


Von. —  In  the  three  oases  preceding  this  note,  the  causes  of  action  were 
ftir  injories  from  electrical  appliances,  but  not  due  to  shock,  nor  to  negli- 
gcooe  in  the  management  of  electric  railways,  the  latter  being  under  con- 
fldeiation  in  a  subsequent  series  of  cases  in  this  volume.  The  following 
ire  ibstracta  of  opinions  in  cases  of  the  same  general  nature : 

In  Arkansas  Telephone  Co,  v.  Ratteree,  Arkansas  Supreme  Court* 
March  18, 1992  (57  Ark.  429),  the  action  was  for  damages  for  injuries 
OMsed  by  the  servants  of  a  telephone  company  letting  a  wire  fall  in  a 
lUcet,  thus  causing  the  plaintiff's  horse  to  jump  and  throwing  plaintiff 
fron  the  wagon.  Held,  that  the  above  facts  were  prima  facie  proof  of 
segligenoe.  The  plaintiff  was  in  the  rear  of  his  wagon,  the  horse  stand- 
ing in  the  street,  and  a  deaf  mute  boy  being  left  on  the  seat.  Held,  that 
the  question  of  contributory  negligence  was  one  to  be  left  to  the  jury. 

In  Johnson  ▼.  N,  W,  Teleph.  Exch.  Co,,  Minnesota  Supreme  Court, 
Jone  29,  1S98  (56  N.  W.  Rep.  829),  the  injuries  for  which  the  action  was 
broui^t  were  caused  by  the  falling  of  a  telephone  pole  on  account  of  the 
entting  of  the  guy  wires  by  the  owner  of  a  building  to  which  they  had 
been  attached.  It  was  held  that  the  evidence  in  the  case  did  not  require  a 
finding  that  the  faU  of  the  pole  was  due  to  the  manner  in  which  the  guy 
wins  were  removed. 

VOL.  IV— 26. 


402  AMERICAN  ELECTRICAL  CASES.       fvoL. 


flood  V.  Telegraph  Co. 


In  Postal  Tei.  Cable  Co.  v.  Zopfl,  Tennessee  Supreme  Court,  Jan.  18,  IWM 
(84  S.  W.  Rep.  63.3),  the  action  was  brought  to  recover  for  injuries  caused 
to  plaintiff *s  daughter  by  falling  upon  a  pole  which  defendant  had  left  in 
a  highway,  preparatory  to  erecting  it.  The  pole  lay  in  such  a  podtion 
that  to  pass  directly  from  the  road  to  the  gate  leading  to  plaintiff's  hotis« 
it  was  necessary  to  cross  it.    Judgment  upon  verdict  for  plaintiff  affinne<l« 


Mary  Flood,  as  administratrix,  &c.,  Respondent,  v.  Th::b 
Westekn  Union  Telegraph  Company,  Appellant 

New  York  Court  of  Appeals,  March  1, 1892. 

(181  N.  Y.  608.) 
Injury  to  employe  of  teleqraph  company. 

A  telegraph  company  does  not  insure  the  safety  of  its  employes.  They 
assume  the  known  and  ordinary  risks  of  their  employment,  and  are 
bound  to  know  that  the  cross-arms  of  telegraph  poles  are  not  intended 
to  bear  a  man^s  weight. 

A  lineman,  who  had  been  in  the  employment  of  a  telegraph  company  fof 
many  years,  as  lineman  and  as  inspector,  ard  was  familiar  with  its 
appliances,  by  bearing  his  whole  weight  upon  a  cross-arm,  broke  it,  was 
thrown  to  the  ground  and  killed. 

The  company  was  not  shown  negligent  in  either  the  erection  or  mainte- 
nance of  the  arm. 

Held,  that  no  cause  of  action  arose  to  the  personal  representatire  (tf  the 
lineman  by  reason  of  his  death  thus  caused. 

Appeal  from  judgment  of  General  Term,  Third  Depart- 
ment, entered  upon  an  order  affirming  a  judgment  for  plain  t- 
iflf  upon  a  verdict  and  an  order  denying  motion  for  a  new 
trial.     The  facts  sufficiently  appear  in  the  opinion. 

Louis  Marshall^  for  appellant. 

A.  T,  Benedict^  for  respondent. 

Eakl,  Ch.  J.:  The  plaintiff  seeks  to  enforce  liability  upon 
the  defendant  for  the  death  of  the  intestate  because  of  its 
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n^K^nce  as  to  the  cross-arm  which  broke  under  his 
weight  We  have  carefully  read  and  weighed  the  evidence 
contained  in  this  record  and  are  unable  to  find  any  showing 
culpable  negligence  adequate  to  sustain  this  judgment. 

The  defendant  did  not  insure  the  safety  of  its  employes. 
It  was  bound  only  to  use  reasonable  and  ordinary  care  to 
proride  for  them  a  safe  place  to  do  their  work,  and  they 
assumed  the  ordinary  risks  of  the  employment  in  which 
they  were  engaged.  The  cross  arms  of  telegraph  poles, 
manifestly  from  their  usual  size  and  strength,  are  not 
intended  to  bear  the  whole  weight  of  any  person,  and  yet 
the  evidence  shows  that  persons  engaged  in  fixing  them  and 
placing  wires  upon  them,  do  sometimes  rest  their  weight 
upon  them.  It  must  always  be  a  hazardous  venture  for  a 
vmi  to  sit  on  the  outer  end  of  one  of  these  cross-arms 
engaged  in  pounding  near  the  end  with  a  hammer.  When 
the  arm  is  new  and  perfect  this  may  be  done  with  safety. 
Bat  it  most  always  be  attended  with  great  danger,  and  it  is 
nnnecessary,  as  the  work  can  be  done  without  resting  the 
whole  weight  upon  the  arm. 

There  was  no  negligence  in  furnishing  and  putting  up 
this  arm  originally.     It  was  of  the  material  and  of  the  size 
and  apparent  strength  and  safety  then  in  use  by  all  tele- 
graph companies,  and  so  far  as  appears,  such  arms  have 
been  found  adequate  for  any  purpose.      For  some  time 
before  the  accident  the  defendant  had  been  using  larger 
tod  stronger  arms  to  carry  heavier  wires,  and  only  for  that 
poipose.     There  was  a  system  of  inspection  for  the  arms 
when  purchased,  and  it  does  not  appear  that  there  was  any- 
thing in  the  external  appearance  of  this  arm  when  new 
which  indicated  any  defect  or  weakness,  or  that  there  was 
any  defect  therein  discernable  by  any  ordinary  inspection. 
This  arm  had  been  in  use  for  about  six  years,  and  during 
all  that  time  had  perfectly  answered  its  purpose.     There 
was  no  proof  showing  how  long  such  an  arm  ought  to  last 
or  be  used.     The  defendant  had  a  system  of  inspection 
which  api>ear8  to  have  been  all  that  was  practicable.     Its 
inspectors  went  along  the  line  of  telegraph  poles  and  wires. 
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and  carefully  looked  at  them  and  tried  the  poles  to  see 
they  were  stall  strong  and  adequate.  They  were  provide 
with  arms  so  that  if  they  discovered  any  that  were  insuf 
cient  they  could  replace  them.  They  were  not  exi)ected  1 
climb  up  every  pole  and  examine  the  arms  thereon.  Sue 
an  inspection  would  be  manifestly  impracticable  an 
unnecessary.  The  linemen  all  discharge  their  duties  in  tl 
dajrtime.  They  have  frequent  occasion  to  climb  the  {)ol< 
and  work  about  the  arms,  and  obviously  they  are  tt 
I)ersons  who  are  expected  to  see  the  condition  of  the  arm 
and  if  they  find  them  insufficient  to  replace  them,  or  1 
report  the  fact.  It  is  the  obvious  duty  of  every  linema 
before  going  upon  one  of  these  arms  many  feet  above  tb 
earth  to  inspect  it  for  his  own  safety. 

The  intestate  had  been  in  the  employment  of  the  defenc 
ant  for  several  years,  part  of  the  time  as  foreman  of  th 
gang  of  men  engaged  in  inspecting  defendant's  lines,  an 
part  of  the  time  as  lineman  engaged  in  the  ordinary  dutic 
pertaining  to  that  employment.  He  had  all  the  opportunit 
which  any  inspector  could  have  to  know  the  condition  c 
this  arm,  having  frequently  inspected  that  portion  of  th 
defendant's  line  where  this  arm  was.  He  saw  it  when  h 
went  upon  it,  and  careful  inspection  was  the  first  thin 
then  suggested  to  him.  He  knew  that  he  was  in 
place  of  danger,  and  thus  was  bound  before  restin 
his  weight  upon  the  arm  to  examine  it  to  see  if  : 
was  sound  and  probably  adequate  to  support  him.  H 
knew  precisely  how  the  defendant  inspected  its  poles  an 
the  arms  on  them,  and  that  it  was  not  its  custom  to  cauc 
the  arms  on  the  poles  to  be  ^inspected  by  some  one  climbin 
up  the  poles,  and  hence  as  to  him  carelessness  in  not  inspec 
ing  the  arms  cannot  be  attributed  to  it.  He  knew  that  i 
one  knew  the  condition  of  the  arm  which  broke  betrer  tha 
he  did,  and  no  one  in  fact  knew  better  than  he  its  sufficienc 
to  bear  his  weight.  If  he  gave  the  matter  a  thought,  l 
knew  that  he  must  rely  upon  his  own  judgment  in  placin 
his  weight  upon  the  arm  ;  but  before  placing  his  weigl 
thereon  he  ought  to  inspect  it  and  see  if  it  was  sound  an 
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strong  enough  to  hold  him,  and  that  he  had  no  right  to  rely 

upon  the  judgment  or  inspection  of    any  other  person. 

Under  such  circumstances  it  is  impossible  to  perceive  how 

tiie  death  of  the  intestate  can  be  charged  to  the  defendant. 

Leary  v.  B.  &  A.  R.  R,  Co,^  139  Mass.  580 ;  Ooodnow  v. 

Walpole  Emery  MillSy  146  id.  261.     If  the  intestate  was 

not  careless  in  placing  his  weight  upon  that  arm,  how  can 

it  be  said  that  the  defendant  was  careless  in  permitting  him 

to  do  so  ? 

Without  a  more  extended  notice  here  of  the  evidence, 
giving  the  plaintiff  the  benefit  of  all  the  facts  proved,  and 
all  the  reasonable  inferences  from  them,  we  think  she  failed 
to  sustain  the  cause  of  action  alleged  by  her. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Pinch,  Peckham  andMAYNARD,  JJ.,  concur.  Andrews, 
Gray  and  O'Brien,  JJ.,  dissent. 

Judgment  reversed. 

Non. —  Earlier  cases  upon  the  subject  of  the  duty  of  electrical  com« 
ptnies  toward  their  employes  may  be  found  in  vol.  2  of  this  series,  indexed 
onder  title  "  Injuries  from  Electrical  Apparatus." 

In  W.  U.  Tel,  Co,  v.  Jenkins,  Georgia  Supreme  Court,  March,  1893  (93 

Qa.  898),  the  action  was  by  a  widow  to  recover  damages  for  death  of  her 

kosband.    The  complaint  alleged  that  be  was  a  lineman  in  defendant's 

tat^aj ;  that  when  injured  he  was  removing  wires  from  telegraph  poles ; 

ttiat  the  usual  and  necessary  way  to  do  such  work  was  to  climb  the  poles ; 

that  while  so  engaged,  under  orders,  and  in  careful  discharge  of  his  duties, 

he  was  by  negligence  of  the  defendant  thrown  from  the  pole  and  fatally 

iajared  ;  that  he  was  not  negligent,  and  that  the  accident  was  caused  by 

defendant's  negligence  in  having  rotten  and  insecure  poles,  the  defect 

having  been  concealed  m>m  and  being  unknown  to  him.    Held,  good  on 

demurrer. 

In  Jemnie  BtarMey  v.  Minneapolis  St,  Ry,  Co.,  Minnesota  Supreme 
Court,  Sept.  7, 1S98  (54  Minn.  CKM),  the  action  was  for  damages  for  the 
death  of  the  motorman  on  an  electric  car,  who  was  thrown  from  the  car 
when  it  **  bucked  **  and  the  car  ran  over  him.  It  was  claimed  that  the 
bucking  of  the  car  was  caused  by  the  negligence  of  the  company,  which, 
knowing  the  defective  condition  of  the  car,  continued  to  use  it.  It 
appeared  that  the  defect  was  in  the  field  coils  in  the  rear  motor.  Held, 
that  there  was  sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff. 
In  Lanmer  t.  SL  Paul  Ry,  Co,,  Minnesota  Supreme  Court  (48  Minn. 
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891),  the  plaintiff,  while  acting  as  a  conductor  on  the  electric  railwaj  of 
the  defendant,  caught  his  foot  between  the  irons  by  which  the  motor  car 
was  coupled  to  the  trailer.  The  defendant  was  charged  with  negligenoe 
in  providing  cars  with  defective  motive  power.  The  **  Sprague  Motor" 
was  in  use,  and  the  particular  ground  of  complaint,  as  disclosed  by  the 
eridence,  was  that  there  was  no  '*  resistance  coil "  used  in  connection  with 
the  motor,  the  purpose  of  which  is  to  enable  a  car  to  be  started  more 
gradually  than  without  it.  The  court  submitted  to  the  jury  the  queation 
whether  upon  the  evidence  the  defendant  was  responsible  by  reason  of  not 
providing  a  resistance  coil.  Held,  that  this  was  error,  it  not  appearing 
that  such  device  was  known  at  the  time  in  question. 


Karl  A.  Coblin  v.  West  End  Street  Railway  CoicPAirT. 

MasactchusetU  Supreme  Judidai  Courts  June  27^  1891, 

(154  Mass.  197.) 

Electric  street  railway.— Duty  to  passengers.  —  Contbibutoby 

negligence. 

It  is  not  contributory  negligence  as  matter  of  law  for  a  passenger  to 
attempt  to  board  an  electric  street  railway  car  while  the  car  is  in  motion. 

Appeal  by  plaintiff  from  a  judgment  entered  upon  the 
verdict  of  a  jury,  under  the  direction  of  the  court  that 
upon  the  evidence  plaintiff  could  not  recover. 

Action  to  recover  for  personal  injuries  sustained  by  a 
person  who,  having  signalled  an  electric  street  railway  car 
to  stop,  attempted  to  board  it  before  it  had  completely 
stopped. 

O,  H.  Ryther^  for  the  plaintiff. 

M,  F,  DicJcinsoii^  Jr. ,  and  S.  Williston,  for  the  defendant 

Knowltot^,  J. :  It  was  admitted  by  the  defendant,  at 
the  argument,  that  there  was  evidence  on  which  the  jury 
might  have  found  that  the  defendant  was  negligent.     Th€ 


MASSACHUSETTS,  1891.  407 

C  »rlin  V.  Railway  Co. 


W    only  ground  on  which  it  was  contended  that  the  ruling  of 

I     the  court  should  be  sustained  was  the  alleged  absence  of 

e?idence  that  the  plaintiff  was  in  the  exercise  of  due  care. 

The  defendant  conceded  that  the  mere  fact  that  the  plaintiff 

was  getting  on  a  street  car  propelled  by  electricity  while  it 

WIS  in  motion  did  not  show  negligence  on  his  part,  but 

aigaed  that  the  court  should  take  judicial  notice  that 

street  cars  propelled  by  electricity  often  run  at  a  i*ate  of 

speed  which  makes  it  dangerous  for  passengers  to  attempt 

to  get  upon  them,  and  that  the  plaintiff  failed  to  show  that 

this  car  was  not  so  running.     It  has  often  been  held  that  the 

&ct  that  a  horse  car  is  in  motion  does  not  make  it  negli- 

Rent,  as  matter  of  law,  for  a  passenger  to  attempt  to  get 

upon  it,   although  we  can   imagine  cases  in  which,   on 

I      icoonnt  of  the  rate  of  speed,  or  for  other  reasons,  it  would 

be  negligence  in  law  for  a  person  of  ordinary  strength  and 

ability  to  do  so.    Meesel  v.  Lynn  <fe  Boston  Railroad^  8 

Allen,  234 ;  Murphy  v.   Union  Railway^  118  Mass.  228 ; 

SfcDonough  v.  Metropolitan  Railroad^   137  Mass.   210; 

Briggs  v.  Union  Street  Railway,  148  Mass.  72.      There 

18  nothing  in  the  bUl  of  exceptions  to  show  that  any 

different  rale  should  be  applied  than  if  the  car  had  been 

a  horse  car,  moving  at  the  same  rate  of  speed.     It  is  to  be 

inferred  that  the  car  was  designed  for  the  transportation  of 

passengers  from  place  to  place  along  the  public  streets,  and 

was  to  take  them  up  and  leave  them  as  requested.    There 

were  no  platforms  or  other  conveniences  for  getting  on  or  off 

along  the  route,  and  if  there  was  a  rule  requiring  the  car 

to  be  stopped  to  receive  and  discharge  passengers  only  at 

designated  places,  the  bill  of  exceptions  does  not  show  it. 

On  the  question  whether  the  plaintiff  was  using  due  care, 

such  a  rule  would  be  immaterial,  unless  he  knew  it,  or 

ought  to  have  known  it.     It  is  probable  that  the  car  could 

be  as  easily  controlled  as  a  horse  car,  and  we  see  no  reason 

for  applying  to  it  a  rule  of  law  which  is  not  applicable  to 

horse  cars.     The  plaintiff  described,  in  a  general  way,  his 

own  conduct,  the  conduct  ol  the  driver,  and  the  motion  of 
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the  car  just  before  and  at  the  time  of  the  accident.  He 
did  not  give  in  express  terms  his  estimate  of  the  rate  ot 
speed  at  which  the  car  was  going.  If  a  jury  could  prop- 
erly have  found  from  his  testimony  that  he  was  acting  as 
men  of  ordinary  prudence  are  accustomed  to  act  in  getting 
on  the  car  under  the  circumstances,  the  ruling  of  the  court 
was  erroneous. 

It  has  been  held  that  the*absence  of  evidence  of  the  partic- 
ulars of  a  plaintiflTs  conduct  is  not  fatal  to  his  recovery 
where  negligence  of  the  defendant  is  shown,  and  where  it 
appears  in  general  that  the  plaintiff  was  in  the  line  of  his 
duty,  in  a  place  where  no  particular  act  of  precaution  was 
required,  and  where  it  does  not  api>ear  that  he  was  guilty 
of  any  act  of  negligence.  In  such  a  case,  it  may  be  inferred 
that  he  was  ordinarily  careful.  Maguire  v.  Fitchhutg 
Railroad^  146  Mass.  379. 

In  the  present  case,  the  plaintiff  testified  that,  when  the 
car  approached  him,  he  signalled  to  the  driver  to  stop  by 
raising  his  hand,  and  that  the  driver  looked  straight  at 
him  and  made  a  motion  with  the  motor  crank ;  that  it 
seemed  to  him  that  the  car  slackened  its  speed,  and  as  it 
was  slacking  up  he  put  his  right  hand  on  the  railing  to  get 
on,  but  the  car  shot  forward  as  he  took  hold  of  the  railing, 
and  he  fell  to  the  ground.  Being  asked  whether  the  cai 
had  stopped  when  he  put  out  his  hand  to  get  on,  he 
answered,  "Not  to  a  dead  stop."  There  was  some  evi- 
dence tending  to  show  that  the  speed  of  the  car  was  dim- 
inished just  before  the  plaintiff  attempted  to  get  on,  and 
was  then  suddenly  increased  ;  and  we  cannotsay,  as  matter 
of  law,  that  the  plaintiff  was  negligent.  We  think  it  was 
a  question  for  the  jury,  on  all  the  evidence,  whether  he  was 
using  such  care  as  ordinary  persons  are  accustomed  to  use 
under  like  circumstances.  There  is  much  to  indicate  that 
the  car  was  going  too  fast  to  give  the  plaintiff  an  opi>or- 
tunity  to  get  upon  it  safely,  and  that  he  ought  not  to  have 
tried  to  get  on  ;  but  in  the  opinion  of  a  majority  of  the 
court,  the  question  presented  by  his  account  of  the  cii'cum- 
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viuices  is  one  of  fact  rather  than  of  law,  and  it  should  have 
Wa  submitted  to  the  jury. 

Exceptions  sustained. 

Hon.— See  note  to  Kennedy  ▼.  OUy  of  Lanmng^  post 
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JouKF  Street  Railway  Company  v.  Mary  Duooan. 

lUinoiM  AppeUate  Courts,  Dee.  It,  1S92. 
(45  m.  App.  450.) 

ftjCnOO  8XBXET  RAILWAY.— DUTT    TO    PASBSNOEBS.— NSGUOENCB    AHD 

OONTBIBUTOBT  NEGUGENOB. 

ftiiooiitribatoiy  negligence  as  matter  of  law  for  a  person  to  attempt  to 
botid  an  electric  street  car  while  the  car  is  in  motion. 

Ike  nme  mle  does  not  apply  where  the  car  was  stationary  when  the  person 
Muted  to  board  it,  but  suddenly  started  before  she  got  on  board. 

Where  a  street  car  has  been  stopped  at  a  point  usual  for  taking  on  passen- 
fOB,  the  duty  derolTing  upon  those  in  charge  of  the  car  of  giving  ample 
opportunity  for  safely  mounting,  is  not  limited  to  the  person  or  persona 
idio  may  hare  signalled  the  car.  It  is  their  duty  to  stop  a  sufficient 
time  for  others  desiring  to  take  passage  to  do  so  safely.  If  they  do  not 
nd  the  car  saddenly  starts  while  one  is  in  the  act  of  getting  on  and  he 
ii  thereby  injured,  the  street  car  company  is  guilty  of  negligence. 

Appeal  from  judgment  of  Circuit  Court,  Will  county. 
Que  and  facts  stated  in  opinion. 

Egbert  Phelps^  for  appellant 

E.  IfeerSj  for  api)ellee. 

Mr.  Justice  Harker:  Appellee  was  injured  while  at* 
tempting  to  take  passage  on  one  of  appellant's  electric  cars. 
She  sued  in  case,  claiming  damages  on  account  of  the  neg- 
ligence of  appellant  in  suddenly  starting  the  car  while  she 
was  in  the  act  of  getting  on,  whereby  she  was  violently 
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thrown  to  the  ground.     The  case  was  tried  by  a  jniy  and  a 

verdict  returned  for  appellee,  fixing  her  damages  at  $8,0001 

A  remittitur  of  $1,000  was  entered,   a  motion  for  a  nev 

trial  overruled,  and  a  judgment  rendered  for  $2,000  and 
costs. 

It  is  contended  by  the  appellant  that  the  car  was  la 
motion  when  appellee  attempted  to  mount  it ;  that  she  was 
guilty  of  such  gross  negligence  in  holding  ui)on  the  car 
while  in  motion  instead  of  letting  loose  of  it,  as  she  might 
have  done  and  thereby  saved  herself  injury,  as  to  preclude 
her  from  a  recovery,  and  that  the  proximate  cause  of  him 
injury  was  her  stepping  upon  her  dress  and  tripping  her- 
self.    If  she  met  her  injury  while  attempting  to  mount  i 
moving  car  the  injury  was  attributable  to  her  own  negligence 
and  she  could  not  recover  for  it.   Upon  this  point  there  wai 
a  sharp  conflict  in  the  testimony.    The  car  was  in  chaigi 
of  a  motorman  alone.     It  had  stopped  to  take  i)assengen 
at  a  x)oint  on  Jefferson  street  (a  leading  thoroughfare  in  th^ 
city  of  Joliet),  where  appellee  had  frequently  taken  pai 
sage  before.     It  had  been  signalled  by  another  lady,  wb 
entered  the  car,  appellee  following  closely  in  the  rear.  Aj 
pellee  testified  that  the  car  was  standing  still  at  the  tim 
she  attempted  to  mount  it ;  that  just  as  she  had  one  foe 
upon  the  step  and  her  hand  on  the  hand-rail,  thecarstarte 
suddenly,  and  that  she  was  thereby  dragged  several  tet 
and  thrown    to   the  ground.      She    is   corroborated   b 
two  eye  witnesses  to  the  injury,  Mrs.  Conway  and  Thomi 
Carlin..      As    opposed    to    these    three  witnesses,  appe 
lant  introduced  two,  who  testified  that  the  car  was  i 
motion    at  the  time   appellee    attempted   to    mount   i 
The  jury  were  warranted  in  finding  that  the  car  did  m 
start  until  after  appellee  had  her  foot  upon  the  step  an 
her  hand  on  the  railing.     By  continuing  her  hold  upc 
the  car  after  it  started  was  appellee  guilty  of  such  contri' 
utory  neo-lnronce  as  to  preclude  her  from  a  recovery?    Tl 
agitation  ani  excitement  which  the  sudden  starting  of  tl 
car  doubtless  ])voduced  ui:)on  the  mind  of  appellee  won 
appear  to  be  sufficient  reason  for  not  holding  her  legal 
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mpoQsible  for  cjontributory  negligence.  The  trying  circum- 
itiiices  nnder  which  she  had  been  placed  by  the  negligent 
and  wrongful  act  of  appellant  precluded  that  exercise  of 
judgment  of  which  the  human  mind  is  capable  under  less 
exciting  conditions.  Apropos  is  the  language  of  Mr.  Justice 
McAllister,  in  C.  A  A.  R.  B.  Co.  v.  Becker,  76  111.  25  : 
"When  the  defendant  has  been  guilty  of  negligence,  but 
Mks  to  defend  on  the  ground  that  the  party  injured  might 
k?e  aToided  the  injury  by  the  exercise  of  ordinary  care 
nd  eantion,  it  sometimes  happens  in  such  cases  that,  as  a 
direct  and  immediate  cause  of  the  defendant's  negligence, 
the  party  injured  was  placed  in  a  position  of  compulsion  and 
mdden  surprise,  bereft  of  independent  moral  agency  and 
apportanity  of  reflection.  In  such  a  case,  it  would  be 
igiinflt  the  common  judgment  of  mankind  to  hold  the 
iBjured  party  either  morally  or  legally  responsible  for  con- 
tribntory  negligence. 

We  are  inclined  to  believe  from  the  evidence  that  appel- 
lee stepped  upon  her  dress  after  the  car  started,  and  that 
her  fall  was  aided  thereby  ;  but  if  the  jury  were  correct  in 
finding  that  the  car  started  after  she  had  partially  mounted, 
it  is  immaterial  whether  she  stepped  on  it  in  an  effort  to 
get  on  the  car  or  while  being  propelled  along  the  ground  by 
Hb  motor.  It  is  contended  that  appellant  can  not  be  held 
for  negligence  because  appelele  had  not  signalled  the  motor- 
man  or  placed  herself  in  such  a  position  as  necessarily  to 
indicate  to  him  that  she  intended  to  take  passage.  The  car 
had  been  signalled  by  another  lady  and  stopped  for  the 
jmrpose  of  taking  on  that  particular  passenger — not  pas- 
eengen  generally — insists  counsel  in  liis  argument.  The 
facts  appear  that  although  the  car  had  been  signalled  by 
bat  one  person,  it  stopped  at  a  place  usual  for  taking  on 
passengers  and  appellee  was  following  closely  in  the  rear 
of  the  person  who  did  signal.  The  car  was  in  charge  of  a 
Botorman  alone.  It  devolved  upon  him  to  exercise  tlie  same 
care  and  caution  in  allowing  passengers  opportunity  to 
mfely  mount  and  alight,  as  are  required  of  both  conductor 
and  motorman  on  a  car  so  manned.     It  was  his  duty  before 
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starting  his  car  to  see  whether  any  person  other  than 
the  one  who  had  signalled  was  in  the  act  of  taking  passaga 

Where  a  street  car  had  been  stopped  at  a  point  nsnal  for 
taking  on  passengers,  the  duty  devolving  on  those  in  chaigc 
of  the  car  of  giving  ample  opx)ortnnity  for  safety  monntiq 
is  not  limited  to  the  i)erson  or  persons  who  may  lutfv 
signalled  the  car.    It  is  their  duty  to  stop  a  sufficient  tinM 
for  others  desiring  to  take  passage  to  do  so  safely.    If  ihq 
do  not  and  the  car  suddenly  starts  while  one  is  in  the  acta 
getting  on  and  he  is  thereby  injured,  the  street  car  oompan] 
is  guilty  of  negligence. 

We  do  not  think  the  damages  are  excessive.  The  com 
committed  no  error  in  modifying  appellant^  s  tenth  instrac 
tion.  There  was  no  such  defect  in  the  declaration  as  ooai< 
be  taken  advantage  of  on  motion  in  arrest  of  judgmeni 
The  judgment  will  be  affirmed. 

Judgment  affirmed, 

Nois.— See  note  to  Ketinedy  t.  City  of  Lansing ^  poH, 


JoHir  B.  Cogswell,  Respondent,  v.  Wbst  Stbebt  ab 
North  End  Electbio  Railway  Company,  Api)ellaDi 

Wfuhingion  Supreme  Court,  OeL  11, 199M, 

(6  Wash.  46.) 

Electric  strkbt  RAmwAY.— Duty  to  passenokbs.— NaaucmoBi 

An  electric  street  railway  company  must  expect  to  be  held  to  a  great 
degree  of  responsibility  than  ever  attended  the  use  of  the  hone  oar. 

In  an  action  to  recover  for  injuries  occasioned  to  a  passenger  who  n 
riding  upon  the  nmning  board  of  a  car  by  a  plank  striking  him,  t 
following  questions  of  fact  being  involved :  (1)  Did  the  company  pla 
the  plank  on  the  track  in  the  position  where  it  struck  the  plaintiff  ? 
Did  it  inspect  its  track  with  reasonable  frequency  ?  (3)  Did  the  motv 
man  keep  a  sufficient  lookout  ?  (4)  Was  the  brake  deficient  ? —  it  appei 
ing  that  the  company  frequently  carried  more  passengers  than  could 
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;  that  the  accident  occurred  on  a  long  strip  of  straight  track  and 
grade,  where  the  motormen  were  in  the  habit  of  letting  cars  go  by 
pETity ;  and  that  at  the  time  of  the  accident  the  car  was  running  from 
II  to  S>  miles  an  hour,  which  the  company  did  not  consider  an  unreason- 
lUe  fate, —  it  was  not  error  to  instruct  the  jury  that  the  company  was 
Isble  to  the  plaintiff  if  the  injury  done  him  could  have  been  avoided  by 
tttiBMdiiiary  care  and  vigilance. 

ft  WIS  not  contributory  negligence  for  the  plaintiff  to  ride  upon  the  run- 
UBg  board,.iuider  the  circunistance& 

Afpxal  by  defendant  below  from  judgment  of  Superior 
CSonrt,  King  county,  for  personal  injuries.  The  facts  are 
nAciently  stated  in  that  part  of  the  opinion  here  printed, 
m  indicated  in  the  head-note. 

Burie^  Shepard  eft  Woods  and  Charles  Shepard^  for 
appellant. 

James  B.  Howe  and  J.  W.  Corson^  for  respondent. 

The  opinion  of  the  court  was  delivered  by  Stiles,  J. : 

4.  Running  through  the  charge  as  given,  the  court  in- 
vtructed  the  jury,  in  substance,  that  the  appellant,  as  a 
common  carrier  of  passengers,  was  liable  to  the  respondent  if 
tlie  injury  done  to  him  could  have  been  avoided  by  extra- 
ordinary care  and  vigilance  on  the  part  of  the  appellant,  its 
agents  and  employes.    Substantially,  the  instructions  on 
ttis  point  were  the  same  as  those  usually  given  in  cases  of 
injaries  upon  steam  railroads.    It  has  long  been  the  rule 
flial  when  carriers  undertake  to  convey  persons  by  the 
powerful  and  dangerous  agency  of  steam,  public  policy  and 
■ifety  require  that  they  be  held  to  the  greatest  possible 
cue  and  diligence.    Philadelphia,  etc.  H.  B.  Co.  v.  Derby^ 
14  How.   486 ;  Steannboat  Nefa>    World  r.  King,  16  How. 
400;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451.     But  the 
appellant  maintains  that  it  should  not  be  placed  within  the 
category  of  steam  railroad  cases,  but  should  be  held  only 
to  the  lesser  degree  of  care  required  of  horse  railroad  com- 
psaiesL    It  was  said  in   linger  y.  Forty-second  St.  etc.  H. 
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a,  Co.  61  N.  Y.  497,  that  the  same  degree  of  care  and  ski 
was  not  required  of  carriers  of  passengers  by  stage  coachc 
as  was  required  of  steam  railroad  companies,   and  tin 
for  the  same  reason  it  was  not  required  of  carriers  of  pat 
sengers  upon  street  cars  drawn  by  horses.     Probably  tl 
correct  rule  in  all  such  cases,  whether  the  method  of  tram 
portation  be  steam,  electricity,  compressed  air,  horses,  < 
any  other  power,  is  as  well  stated  in  that  case  as  anywher 
viz.,  that  the  degree  of  care  required  In  any  case  most  hv 
reference  to  the  subject  matter,  and  must  be  such  as  a  nu 
of  ordinary  prudence  and  capacity  may  be  expected 
exercise  in  the  same  circumstances.     In  some  cases  A 
rule  will  require  the  highest  degree  of  care,  and  in  othe 
much  less. 

There  were  four  questions  of  fact  involved  in  this  cas 
(1)  Did  the  appellant  deposit  the  plank  on  the  track  in  t 
position  where  it  struck  the  respondent?  (2)  Did 
inspect  its  track  with  reasonable  frequency  ?  (3)  Did  i 
motorman  keep  a  sufficient  lookout  ?  (4)  Was  the  tea 
deficient  ?  In  any  one  of  these  matters  it  was  certaii 
not  improper  to  say  to  the  jury  that  the  railroad  compa 
should  exercise  at  least  a  very  high  degree  of  care,  since 
appears  that  it  was  at  this  time  frequently  carrjring  a 
this  track  such  numbers  of  passengers  in  open  cars  tl 
they  could  not  be  supplied  with  seats ;  that  the  track  ^ 
straight  for  a  long  distance,  and  on  a  down  grade ;  thai 
was  the  custom  of  the  motormen  to  allow  the  car  to  i 
down  the  grade  by  gravity,  leaving  it  dependent  for  st 
page  almost  entirely  upon  the  brake,  and  that  it  was  : 
considered  by  the  company  unreasonable  for  the  car  te  i 
along  the  place  in  question  at  a  rate  of  from  fifteen 
twenty  miles  an  hour.  The  lowest  estimate  of  the  rate 
speeed  of  this  car  made  by  any  witness  was  of  the  mol 
man,  who  put  it  at  about  sixteen  miles  an  hour.  Ot 
witnesses  think  it  was  running  at  twenty-five  miles 
hour.  If  there  are  any  circumstances  where  a  carriei 
this  kind  should  be  required  to  keep  its  track  clear, 
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notorman'  s  eyes  open,  and  its  brakes  in  perfect  order,  they 

tie  certainly  presented  in  this  case. 
Since  the  decisions  which  fixed  the  liabilities  of  horse 

lulroads  were  made,  and  within  very  recent  years,  elec- 
bicity  as  a  motive  power  for  propelling  street  cars  has 
Qome  into  general  use,  and  but  few  cases  are  to  be  found  in 
flie  books  relating  to  them.  A  horse  car  is  very  little 
different  from  a  stage  coach,  or  any  other  wheeled  vehicle 
diawn  by  horses,  but  an  electric  car  differs  from  a  horse 
ttr  in  many  respects  as  greatly  as  does  a  steam  car.  In  the 
course  of  judicial  treatment  the  operators  of  such  vehicles 
Mast  expect  to  be,  held  to  a  greater  degree  of  responsibility 
ttan  ever  attended  the  use  of  the  now  almost  obsolete 
lumecar. 

8.  Respondent  could  find  no  other  place  to  locate  himself 
n  the  car  but  the  footboard  running  along  the  side  of  the 
Offy  because  the  car,  which  was  an  open  one  with  seats  run- 
liiig  crosswise,  was  full,  as  was  all  the  standing  room  on 
tihe  platforms  and  on  both  the  footboards.  No  objection 
VBB  made  by  any  agent  of  the  appellant  to  his  taking  that 
position,  and  it  was  shown  to  be  a  common  thing  for  pas- 
Migers  on  appellant's  cars  to  ride  in  that  way.  There 
■Igbt  be  some  injuries  to  which  such  action  on  the  part  of 
s  passenger  would  b^'  justly  said  to  contribute,  but  they  are 
not  of  the  class  of  injuries  here  in  question. 

Ahdxbs,  C.  J.,  and  Hott,  J.,  concur. 
SooTT,  J.,  reads  for  affirmance  of  judgment. 
BuvBABy  J.,  writes  dissenting  opinion. 


note  to  Kennedy  v.  OUy  of  Laneing,  post. 
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The  CrrizBNs'  Street  Railway  Company  v.  Spahb, 

Indiana  AppeUate  Courts  FOk  t8^  1S9S. 
(7  Ind.  App.  28.) 
EuKnrBio  btrbbt  railway.— Duty  to  passkngebs.— NBOUcmrci  a 

OONTBIBUTOBT  NEOUEKNOB. 

A  complaint  in  an  action  for  damages  for  personal  injuries,  which  oontali 
the  allegations  that  the  defendant  owned  and  operated  an  electric  stni 
railway ;  that  it  was  in  the  habit  of  requiring  passengers  to  boiid  i 
cars  while  in  motion ;  that  plaintiff  hailed  the  car  as  it  approsohed 
street  crossing ;  that  the  car  slowed  up,  as  plaintiff  belieyed  and  had 
right  to  believe,  for  the  purpose  of  allowing  him  to  board  it :  that  whi 
attempting  to  board  it  he  was  thrown  to  the  gpround  and  injured  by  t 
car  being  suddenly  and  negligently  started  up :  that  he  was  not  notifii 
that  he  could  not  ride  on  the  car,  and  that  he  was  free  from  negligenc 
states  a  cause  of  action  sufficiently,  at  least,  to  meet  a  motion  to  dimi 
after  verdict  rendered. 

In  such  an  action  no  different  rule  of  diligence  for  the  protection  of  t 
traveling  public  applies  to  an  electric  street  railway  company  than  too 
operating  a  horse  railway. 

It  is  not  contributory  negligence  as  matter  of  law  to  attempt  to  board 
moving  electric  street  car. 

From  the  Marion  Supreme  Court. 

H.  C.  Allen^  for  appellant. 

W.  P.  Fishback,  W.  P.  Kappes,  and  H.  Dailej/y  i 

appellee. 

Gavin,  J. :  The  complaint,  so  far  as  it  is  material  to 
stated,  alleges,  in  substance,  that  appellant  was  owning  a 
operating  an  electric  street  car  line  over  the  streets 
Indianapolis  ;  that  it  so  conducted  its  said  business  as 
require  those  using  its  cars  to  get  on  and  off  while  t 
cars  were  in  motion;  that  on  the  3rd  day  of  Novemb 
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1891,  while  appellee  was  waiting  to  take  a  car  at  a  street 
crossing,  which  was  a  usual  and  proper  place  to  enter  its 
cars,  a  motor  car,  with  trailer  attaolied,  in  charge  of  appel- 
lant's servants,  approached  the  crossing,  and  as  it 
approacheil,  the  api)ellee  *' notified  those  in  charge  thereof 
that  he  desired  to  get  on  said  car  and  ride  down  town ;' ' 
that  as  the  cars  neared  the  crossing  they  slowed  up,  for  the 
purpose,  as  appellee  thought,  and  had  a  right  to  believe,  of 
allowing  plaintiff  and  others  who  were  waiting,  to  get  on 
the  cars,  and  as  the  trailer  came  opposite  to  him,  appellee 
started  to  get  on  the  same,  and  would  have  got  on  easily 
had  it  not  been  for  defendant's  conduct  as  hereinafter  set 
forth ;  that  to  get  on  the  car  appellee  took  hold  of  the 
handle,  and  just  then,  and  before  he  got  on,  or  had  time 
tc  get  on  the  car,  defendant  negligently,  suddenly,  and 
with  a  violent,  quick  jerk,  greatly  increased  the  speed  of 
Aid  car  without  any  notice  or  warning  to  him,  and  he  was 
thnreby  jerked  from  his  feet  and  thrown  to  the  ground, 
a&d  severely  injured,  without  any  fault  or  negligence  on  his 
part  contributing  thereto  ;  that  lie  was  not  notified  he  could 
not  ride  on  said  cars.     Whereby  he  was  damaged,  etc. 

The  sufficiency  of  the  pleading  was  not  questioned  until 
liter  verdict,  and  for  that  reason  the  same  degree  of  strict- 
Ms  is  not  to  be  applied  to  it  as  would  be  required  had  it 
been  tested  by  demurrer.  Harris  v.  State,  ex  rel, ,  123  Ind. 
272;  Lanerty  v.  Slaie^  exrel.^  109  Ind*  217;  Elliott's  App. 
Proced.,  section  473. 

The  sufficiency  is  questioned  here  on  the  ground  that  it 
tails  to  show : 

Ist  Any  invitation,  express  or  implied,  from  appellant 
to  appellee  to  become  a  passenger. 

2nd.  Knowledge  by  appellant' s  agents  of  appellee' s  inten- 
tion to  attempt  to  board  the  car. 

Sid.  Facts  from  which  appellant's  servants  might  reason- 
ably have  known  of  this  intention. 

4th.  Freedom  from  negligence  on  the  part  of  appellee. 

Except  as  to  the  motive  power  being  electricity  instead 
VOL.  IV— 27. 
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of  horses,  the  facts  as  found  in  the  case  of  Conner  ?. 
Oilizens  Street  Hallway  Co.^  106  Ind.  62,  are  sabstantially 
similar  to  these  in  all  essential  features,  and  the  objections 
of  counsel  are  largely  met  by  the  language  of  the  opinion 
in  that  case :  '^  Being  at  the  usual  place  where  passengers 
were  taken  up,  and  having  given  notice  to  the  person  in 
charge  of  the  car  that  he  desired  to  be  taken  up,  it  was  the 
plain  duty  of  the  driver,  or  person  in  charge,  either  to 
afford  him  reasonable  opportunity  to  enter  the  car,  or  to 
notify  the  plaintiff,  either  by  continuing  the  rapid  pace,  or 
in  some  other  way,  that  he  would  not  be  taken.     Instead 
of  giving  any  sign  that  he  would  not  be  taken,  the  speed 
of  the  car  was  slackened,  so  that  it  was  moving  slowly 
when  he  attempted  to  get  on.     Having  received  the  signal 
and  slowed  up  in  a  manner  to  invite  the  plaintiff  to  get  on, 
it  was  a  clear  act  of  negligence  in  the  driver,  or  person  in 
charge,  not  to  observe  the  plaintiff,  if  he  did  not  observe 
him,  and,  while  he  was  getting  on  the  car,  in  a  manner  in 
which  the  defendant  usually  received  such  passengers,  tc 
cause  the  car  to  be  *  jerked '  forward,  as  the  jury  found.*' 

Appellant  insists  that  the  facts  show  that  the  appelle< 
was  negligent,  because  the  car  was  in  motion  when  h( 
boarded  it,  and  it  does  not  appear  how  slow  it  was  going 
nor,  in  so  many  words,  that  it  was  safe  to  make  the  attempt 
Without  discussing  what  might  be  the  effect  of  the  lack  o1 
such  allegations  in  the  absence  of  the  general  averment  o1 
want  of  negligence  upon  the  part  of  the  appellee,  it  is  suffi 
cient  to  say  that  there  is  nothing  in  the  facts  alleged  whicl 
would  overthrow  the  express  allegation  of  want  of  negli 
gence. 

''  It  has,  however,  long  been  the  rule  in  this  court,  thai 
unless  the  facts  specifically  stated  clearly  show  that  then 
was  contributory  negligence,  the  general  averment  wil 
rescue  the  complaint  from  its  assailant."  Eoansville^  etc. 
H,  R.  Co.  V.  Crista  116  Ind.  446;  Cincinnati^  etc.^  H.  W 
Co.  V.  Darling,  130  Ind.  376. 

Counsel  seeks  to  control  the  case  in  hand  by  the  rulei 
applicable  to  dealings  with  ordinary  railway  trains. 
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It  was  held,  in  the  Conner  case^  supra^  that  the  rules 
applicable  to  boarding  steam  railway  trains  do  not  apply 
in  all  their  vigor  to  getting  on  street  cars  while  in  motion, 
and  this  position  is  abundantly  supported  by  authority. 
Beach  on  C!ont.  Neg.,  sections  290  and  291 ;  Patterson's 
Bailway  Ace.  Law,  p.  290  ;  Booth  on  Street  Railway  Law, 
section  336. 

It  is  urged  that  here  a  different  rule  governs,  because  the 
motive  power  is  different,  being  electricity  instead  of  horse 
power.  No  authority  is  cited  to  sustain  the  distinction, 
nor  are  we  able  to  see  any  ground  for  any  material  differ- 
ence in  the  rules  of  law  to  be  applied,  since  the  objects  and 
general  methods  and  purposes  of  the  street  railway  remain 
the  same,  whatever  be  the  motive  power. 

In  Chictigo  City  R.  R.  Co.  v.  Robinson  (111.),  36  Am. 
and  Eng.  R.  R.  cases,  66,  the  court,  in  considering  a  ques- 
tion of  negligence  in  a  footman's  failing  to  look,  held  that 
the  same  rule  (more  liberal  than  in  the  case  of  railway 
trains)  governed,  whether  the  cars  were  horse  cars  or  cable 
cars. 

In  Highland  Ave.  etc.,  R.  R.  Co.  v.  Burt,  92  Ala.  291,  it 
is  decided  that  the  rules  and  conditions  governing  street 
cars  ran  by  a  dummy  engine  are  not  those  which  govern 
ordinary  railway  trains. 

In  Carlin  r.  West-End  Street  R.  W.  Co.,  27  N.  E.  Rep. 
(Mass.),  1,000,  this  very  question  comes  up  as  to  electric 
CU8,  and  the  court  said :  ^'  We  see  no  reason  for  applying 
to  it  (the  electric  street  car)  a  rule  of  law  which  is  not 
applicable  to  horse  cars. 

The  complaint,  we  think,  is  therefore  good  after  verdict 
at  least,  and  this  is  all  we  are  called  upon  to  determine. 

Several  cami^  of  error  are  presented  under  the  motion 
for  a  new  trial. 

It  is  earnestly  contended  that  the  court  erred  in  refusing 
to  charge  the  jury,  as  requested  by  appellant,  that  "  if  you 
find  from  the  evidence  that  the  plaintiff  attempted  to  get  on 


"1.: 


the  duty  of  the  court  to  declare,  as  a  matter  of 
the  act  of  appellee  was,  in  itself,  by  reason  of  the 
ing  at  this  rate,  such  negligence  as  forbade  a  recc 

In  Eoans  y.  Adams  Express  Co.,  122  Ind.  362(3 
upon  to  sustain  this  position,  this  rule  is  declared 
the  facts  assumed  present  a  case  in  which  the  sti 
duty  is  fixed  and  certain,  or  where  the  measure  i 
defined  by  law  is  the  same  under  all  circumstance 
the  duty  is  negligence,  and  may  be  so  declared  by  1 
or  where,  upon  a  given  hypothesis,  negligence  is  i 
defined  and  palpable  as  to  constitute  negligence 
circumstances,  it  is  the  duty  of  the  court  to  deck 
the  facts  assumed  are  formed  from  the  eyidenoe,  tl 
sion  of  negligence  follows  as  matter  of  law.'* 

In  the   City  of  Franklin  v.  Barter,  127  Ind. 

Supreme  Court  stated  the  rule  quite  fully,  and 

from  it :  ^^  As  the  question  in  cases  where  a  muni 

poration  is  sought  to  be  held  liable  for  injuries  ca 

I  defect  in  a  street  is  one  of  negligence,  it  is  sel 

the  court  can  determine  the  question  as  one  of  In 
by  far  the  greater  number  of  cases  the  question  is  t 
one,  in  which  matters  of  law  blend  with  matters  oi 
all  such  cases  the  duty  of  the  court  is  to  instrucl 
as  to  the  law,  and  that  of  the  jury  to  determine 
under  the  law  as  declared  by  the  court,  there  is 
negligence.  Nor  does  this  general  rule  fail  in 
where  the  facts  are  undisputed,  since  the  rule  has  ! 
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be  determined  by  the  court,  as  one  of  pure  law.  The  rule, 
aawe  have  outlined  it,  is  the  law  of  this  State  and  must  be 
BO  accepted,  notwithstanding  expressions  occasionally  found 
in  some  of  the  cases  which  seem  to  indicate  a  different 
doctrine.  It  would  overthrow  a  long  line  of  cases  to  deny 
the  role,  and  it  would  also  lead  to  the  subversion  of  sound 
and  salutary  principles.  In  the  old  as  well  as  in  the  recent 
cases  the  doctrine  we  here  declare  has  been  strongly  and 
explicitly  asserted,  and  to  that  doctrine  we  give  an  unwaver- 
ing: ftnd  unhesitating  adherence,  disapproving  all  statements 
which  seem  to  deny  its  soundness." 

This  doctrine,  that  while  there  is  a  class  of  cases  in  which 
the  court  will  adjudge  negligence  as  a  matter  of  law,  there 
is  another  class  where  the  question  is  to  be  submitted  to 
the  jury,  under  proper  instructions,  is  sustained  by  BaltU 
moftj  etc.  JR.  H.  Co.  v.  Walborn,  Adinr,^  127  Ind.  142, 
where  there  is  an  elaborate  opinion,  with  abundant  authori- 
ties by  Coffey,  J.,  and  also  by  Rogeis  v.  Leydtn^  127  Ind. 
50;  Mann  v.  Belt  JR.  Ji.  Co.,  128  Ind.  138;  Shoaer  v.  Fe7in- 
iylaania  Co.,  130  Ind.  170;  Cleveland,  etc.  R.  W.  Co.  v. 
Harrington,  30  N.  B.  Rep.  37(131  Ind.  426);  FarrellY. 
Waterbury  Horse  R.  Co.,  46  Am.  and  Eng.  R.  R.  Cases 
(Conn.),  207. 

Thus  it  is  apparent  that  the  court  cannot  determine,  as  a 
Blatter  of  law,  that  it  is  negligence  to  board  a  street  car 
moving  at  the  rate  of  eight  miles  an  hour,  unless  there  be 
some  definite  or  fixed  standard  by  which  this  act  can  be 
measured,  or  unless  this  act  is  such  an  one  as  that  it  rea- 
sonably pennits  but  the  one  conclusion  of  negligence. 

We  know  of  no  fixed  or  definite  standard  by  which  we 
may  determine  the  exact  rate  at  which  street  cars  may  be 
nfely  boarded.  Cleveland,  etc.  R.  W.  Co.  v.  Harrington^ 
iupra. 

None  of  the  cases  to  which  we  have  been  cited  by  coun< 
•el  support  the  proposition  that  it  is  negligence  per  se  to 
board  a  moving  street  car,  while  the  opx)osite  doctrine  is 
asserted  by  numerous  authorities. 
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"  It  is  not  necessarily  contributory  negligence  to    *  * 
get  on  or  off  a  moving  car  (street  car).''    Patterson's  Bail- 
way  Ace.  Law,  p.  291. 

"  It  is  well  settled  that  it  is  not  contributory  negligence 
in  se  for  one  to  alight  from  or  board  a  moving  street  car.'' 
Beach  on  Cont.  Neg. ,  section  291 . 

"  Whether  a  party  jumping  or  stepping  from  a  moving 
car  is  guilty  of  negligence   must,  it  is  manifest,  depend 
upon  other  circumstances  than  the  speed  of  the  cars,  and 
these  circumstances  are  so  variant  that  general  rules  only 
can  be  stated."     Weber  v.  Kansas  City  Cable  H.  W.  Co.^ 
100  Mo.  194 ;  Vide^  also,  McDonough  v.  Metropolitan  R. 
R.  Co.,  137  Mass.  210;  Briggs  v.  Union  Street  B.  W.  Co.,  148 
Mass.  72 ;  Rathbone  v.    Union  R.  R.  Co.^  13  R.  I.  709 ; 
Corlin  v.  West  End  St.  R.  W.  Co.,  svpra. 

This  last  case  is  an  electric  railway  case,  and  very  similar 
to  the  case  at  bar  iu  its  details. 

In  this  case  there  is  evidence  tending  to  prove  that  it  was 
the  custom  of  appellant's  servants  to  require  men  to  board 
their  cars  while  in  motion ;  that  appellee  gave  to  the  men 
in  charge  notice  of  his  desire  to  get  on  ;  that  the  speed  of 
the  car  was  slackened  to  one-half  or  one-third  its  prev- 
ious speed,  as  fixed  by  some  witnesses ;  that  just  before 
appellee  started  to  get  on,  the  car  appeared  to  be  going  only 
four  miles  an  hour ;  that  the  employes  saw  appellee,  and 
had  reason  to  know  he  intended  to  get  on  ;  that  he  thought 
the  car  was  slackened  to  permit  him  to  get  on,  and  that  he 
would  have  succeeded,  had  it  not  been  for  the  misconduct 
of  appellant  in  giving  the  sudden  jerk  to  the  car. 

Without  enumerating  the  evidence  further,  it  seems  to  us 
that,  with  the  :e  facts  existing  in  the  case,  this  court  can 
not  say,  as  a  matter  of  law  merely,  from  the  speed  of  the 
car,  that  appellant's  a^t  was  necessarily  negligence  which 
contributed  to  his  injury.  The  question  of  negligence  was, 
therefore,  properly  left  to  the  jury,  to  be  by  it  determined 
not  upon  one  fact  alone,  but  under  all  the  facts  and  circum- 
stances  of  the  case. 
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While  there  is  in  the  evidence  the  sharpest  conflict  npon 
tile  material  points,  there  is  evidence  to  sustain  all  the 
material  allegations  of  the  complaint. 

The  jadgment  is  affirmed. 

Petition  for  a  re-hearing  overruled  June  20,  1803. 


KxtL— See  note  to  Kennedy  v.  City  of  Lansing,  poet^ 


Ahxie  Sears  and  Frank  Sears,  Respondents,  v.  Seattle 
Consolidated  Street  Rail  way  Company,  Appellant. 

Washington  Supreme  Court,  April  17^  189S. 

(6  Wash.  227.) 

fijCTBIO  8TBXBT  RAniWAY.— DTTTY  TO  PASSENOEBS. — NXGLiaENOB. 

b inaction  for  damages  for  injury  to  a  passenger  upon  an  electric  street 
xiilway,  cauaed  by  the  car  running  into  a  wagon,  a  witness,  having  tes- 
tified to  what  he  saw  as  to  the  speed  of  the  car,  the  position  of  the  wagon 
and  the  acts  of  the  motorman  and  the  driver  of  the  wagon,  was  properly 
permitted  to  testify  that  the  motorman  could  not  stop  the  car  before  he  did 
because  '*  he  was  running  at  too  high  a  speed  to  stop  it  in  that  distance. ** 
h  ncfa  an  action  the  negligence  of  the  driver  of  the  wagon  constitutes  no 

defense. 
If  a  motorman  sees  that  the  driver  of  a  wagon  in  front  of  him  does  not 
look  back,  nor  pay  any  attention  to  the  ringing  of  the  bell,  nor  increase 
his  rate  of  speed,  nor  attempt  to  leave  the  track,  it  is  his  duty  to  bring 
his  car  under  control,  and  even  to  stop,  if  necessary,  to  avoid  a  collision. 
For  failure  to  perform  such  duty,  the  jury  righ  1/  found  the  railway 
oompany  liable  for  the  damages  sustained  by  a  passenger. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
King  county,  entered  upon  a  verdict  in  favor  of  plaintiff 
in  an  action  to  recover  for  personal  injuries.  Facts  stated 
in  opinion. 

Wiley^  8coU  &  BostwicJc^  for  appellant. 

ThompsoUj  Sdsen  A  Humphries^  for  respondents. 
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T.ie  opinion  of  the  court  was  delivered  by  Andi 
The  appellant  owns  and  operates  lines  of  street  ra 
in  the  city  of  Seattle,  one  of  which  has  its  terminus  \ 
mont,  a  ^suburban  village  some  distance  from  the 
portion  of  the  city,  and  situated  at  the  north  end  oi 
Union.  It  is  kno>^Ti  as  the  Fremont  line,  and  connect 
another  line  of  street  railway  which  extends  to  Oreen 
in  the  northern  portion  of  the  city.  On  Septeml 
1891,  the  respondent,  Annie  Sears,  entered  upon  one 
cars  of  the  appellant  to  go  to  Green  Lake.  The 
power  used  upon  the  said  railway  is  electricity,  and 
upon  which  the  respondent  became  a  passenger  at  tl 
above  mentioned  was  what  is  called  an  "open  car." 
reaching  Fremont,  and  while  the  car  upon  which  Mre 
was  riding  was  going  down  a  grade  on  Roland  street, 
lided  with  a  wagon  which  was  upon  appellant's  tra 
going  in  the  same  direction,  ran  off  the  track,  and 
to  the  left,  and  ran  across  the  street  to  the  verge 
embankment,  which  was  sixteen  feet  from  the  left,  o 
rail  of  the  railway  track.  The  respondent  was  sea 
the  right  hand  side  of  the  car,  and  when  she  saw  tl 
car  was  leaving  the  track  she  became  frightened  ar 
up  from  her  seat  and  took  hold  of  the  post  supporti 
roof  of  the  car  with  her  right  hand  to  steady  herst; 
endeavored  to  jump  from  the  car.  In  so  doing  she 
upon  her  feet,  but  was  thrown  upon  her  back  close 
left  hand  side  of  the  track,  and  thereby  received  i 
injury.  Nearly  all  of  the  other  passengers  leaped  fp 
car  at  about  the  same  time,  but  neither  they  nor  the 
two  pei'sons  who  remained  in  the  car  were  in  an; 
injured.  The  respondents,  who  are  husband  and 
instituted  this  action  to  recover  damages  for  the  inj 
received  by  said  Annie  Sears,  and  alleged  in  their  con 
that  said  injury  was  caused  by  the  negligence  of  ti 
vants  and  employes  of  appellant  in  the  management 
car.  The  defendant,  in  it«  answer,  denied  that  the  i 
injury  was  caused  by  any  negligence  or  carelessness 
part,  and  affirmatively  alleged  that  if  the  said  Anni 
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^QstBined  tbe  injury  mentioned  in  the  complaint,  it  was 
ctnsed  wholly  by  her  own  carelessness  and  negligence. 
TbiNB  was  a  verdict  and  judgment  for  plaintiffs^  and  the 
defendant  brings  the  case  here  for  review. 

The  first  error  assigned  by  the  appellant  is,  that  the  trial 
oonrt,  over  the  objection  of  appellant,  wrongfully  permitted 
a  witness  for  plaintiffs,  Mr.  Eck,  to  answer  the  question, 
"  What  was  there,  if  anything,  to  prevent  him  (the  motor- 
nan)  stopping  the  car  and  applying  the  brakes  a  long  time 
before  he  did  ?"  The  witness  answered,  "  He  was  running 
at  too  high  speed  to  stop  it  in  that  distance." 

The  learned  counsel  for  the  appellant  insists  that  this  was, 

in  effect,  permitting  the  witness  to  give  his  opinion  to  the 

jury  upon  the  question,  whether  or  not  the  defendant  was 

negliii^ent  in  the  management  of  its  car.    The  witness  had 

already  testified  that  the  car  was  running  at  the  rate  of 

about  twelve  miles  an  hour ;  that  the  wagon  on  the  track 

was  in  plain  view  for  a  distance  of  four  hundred  feet ;  that 

the  motorman  commenced  ringing  the  bell  as  a  warning  of 

bis  approach  at  or  about  that  distance  from  the  wagon,  and 

mug  it  continuously  thereafter  ;  that  the  man  in  the  wagon 

made  no  attempt  to  get  off  the  track  until  the  car  was 

pretty  close  to  him.  and  when  the  motorman  found  that  the 

wagon  was  not  going  to  get  out  of  the  way  in  time,  he  made 

every  effort  possible  to  stop  the  car,  but  that  he  was  then 

within  a  hundred  feet  or  more  of  the  wagon.     Under  these 

circumstances  we  think  it  was  not  error  to  overrule  the 

objection  to  the  question,  even  upon  the  theory  of  the 

appellant,  that  the  testimony  given  in  response  thereto  was 

the  expression  of  the  opinion  of  the  witness,  and  not  the 

statement  of  a  fact  within  his  own  knowledge. 

It  is  a  general  rule  of  evidence  that  witnesses  may  not 
give  opinions  as  to  matters  of  fact  which  the  court  or  jury 
are  ultimately  to  determine.  But  this  rule  is  not  without 
exception.  And  the  exception  is  not  confined  to  the  evidence 
of  experts  who  may  give  opinions  upon  questions  requiring 
special  skill,  knowledge  or  learning,  but  includes  the  evi- 
dence of  common  observers,  who  may  state  the  results  of 
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their  observations  in  regard  to  ordinary  appearances  and 
conditions  of  things  which  cannot  be  produced  to  a  jnrj 
exactly  as  they  were  observed  by  the  witness  at  the  time. 
Non-expert    witnesses   who  have    had    opportunities  to 
observe,  and  who  have  actually  observed  the  demeanor, 
actions  and  appearance  of  a  particular  individual,  are  com- 
petent to  express  an  opinion  upon  the  question  whether 
such  person  was  sane  or  insane.    And  every  person  of 
ordinary  understanding  and  intelligence  is  competent  to 
give  an  opinion  as  to  the  identity  of  persons  or  things ;  as  to 
whether  another  appeared  to  be  sick  or  suffering  from 
pain ;  as  to  the  direction  from  which  a  blow  was  delivered 
which  produced  a  wound  upon  the  person  of  another.  Peoph 
V.  Eopt,  4  Utah,  247  (9  Pac.  Rep.  407). 

Of  course,  the  weight  of  such  testimony  depends  upoi 
the  thoroughness  of  the  observation  of  the  witness ;  an( 
whether  he  has  sufficiently  observed  and  considered  th 
particular  fact  or  matter  under  consideration  to  enable  hii 
to  form  an  opinion  in  respect  thereto,  is  a  question  whicl 
if  raised,  is  to  be  determined  by  the  court,  by  the  applicf 
tion  of  the  same  rule  which  governs  in  ascertaining  tb 
qualifications  of  experts.  In  People  v.  Hopt^  sttpra^  thi 
question  is  very  elaborately  and  satisfactorily  discussec 
and  many  cases  cited  showing  particular  instances  In  whic 
non-experts  have  been  allowed  to  express  opinions.  An 
the  Supreme  Court  of  Utah,  in  delivering  the  opinion  i 
that  case,  said : 

''The  admissibility  of  the  evidence  rests  upon  thn 
necessary  conditions:  (1)  That  the  witness  detail  to  it 
jury,  so  far  as  he  is  able,  the  facts  and  circumstances  upo 
which  his  opinion  is  based,  in  order  that  the  jury  may  hai 
some  basis  by  which  to  judge  of  the  value  of  the  opinioi 
(2)  that  the  subject  matter  to  which  the  testimony  relat 
cannot  be  reproduced  and  described  to  the  jury  precise] 
as  it  appeared  to  the  witness  at  the  time  ;  and  (3)  that  tl 
facts  upon  whicli  the  witness  is  called  upon  to  express  h 
opinion  are  such  as  men  in  general  are  capable  of  compr 
hending  and  understanding. 
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We  think  the  role  there  laid  down  is  clearly  deducible 
^m  the  authorities,  and  tLat,  tested  by  it,  there  was  no 
error  in  the  raling  of  the  co  art  upon  the  i)oint  in  question. 
The  witness  in  this  case  expressed  his  opinion  as  a  conclu- 
sion of  fact  based  upon  the  observation  made  by  him,  at 
tike  time  of  the  accident,  as  to  the  rate  of  speed  of  the  car 
and  the  exertions  made  by  the  motorman  to  stop  it ;  and  it 
eeems  to  us  that  the  testimony  is  clearly  embraced  within 
tile  role  above  stated. 

In  OUT  opinion,  the  court  properly  refused  to  give  to  the 
Jury  instructions  Nos.  6  and  7,  requested  by  the  appellant. 
They  were  predicated  upon  the  idea  that  because  the  man 
in  charge  of  the  wagon  failed  to  drive  off  the  track,  as  he 
should  have  done,  and  as  the  motorman  expected,  in  time 
to  avoid  a  collision,  and  was  thus  in  some  measure  to 
blame  for  the  accident,  the  appellant  should  not  be  held 
responsible.  No  doubt  the  instructions  requested  would 
have  been  proper  in  an  action  against  the  appellant  by 
ihe  driver  of  the  wagon  for  damages  to  him  caused  by  the 
eollision.  But,  in  this  case,  the  respondents  had  no  con- 
trol over  the  driver  of  the  wagon,  and  no  contractual  rela- 
tion whatever  existed  between  them  and  him,  and  they 
were  in  no  way  responsible  for  his  actions. 

*'It  is  no  defense  for  a  negligent  carrier,  as  against 
his  passenger,  that  the  negligence  or  trespass  of  a  third 
party  contributed  to  the  injury,  although  the  latter  acted 
independently  of  the  carrier."  2  Shear.  &  R.,  Neg.  (4th 
ed.),  §  602;  Baton  v.  Boston,  etc.  JR.  R.  Co,,  11  Allen,  500; 
Carpenter  v.  Bostofij  etc.  R.  R.  Co.,  97  N.  Y.  494;  Little 
V.  Hackett,  116  U.  S.  366  (6  Sup.  Ct.  Rep.  391). 

The  questions  for  the  jury  to  determine  were,  was  the 
appellant  guilty  of  negligence  in  the  management  of  its 
ear,  and,  if  so,  was  the  injury  sustained  by  the  respondent, 
Mrs.  Sears,  solely  the  result  of  such  negligence?  The 
jnry  answered  these  questions  in  the  affirmative,  and  a 
careful  examination  of  the  evidence  convinces  us  that 
they  arrived  at  a  correct  conclusion.    No  reason  is  given 
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for  not  stopping  the  car  before  it  came  in  contact  wit 
the  wagon,  except  that  the  man  in  charge  thought  tlu 
the  wagon  would  be  removed  from  the  track  before  1 
reached  it.  And  yet  this  same  man  testified  that  the  mi 
in  charge  of  the  wagon  made  no  attempt  to  leave  it 
track  until  the  car  was  so  near  him  that  a  collision  cool 
not  be  avoided  by  putting  on  the  brakes  or  reversing  tl 
motion  of  the  wheels  of  the  car.  It  seems  plain  to  i 
that  when  the  motorman  saw  that  the  i)er8on  on  fl 
wagon  neither  looked  back  nor  paid  any  attention  to  ti 
ringing  of  the  bell,  nor  increased  his  rate  of  speed,  n 
attempted  to  leave  the  track,  it  was  his  duty  to  biii 
his  car  under  control,  and  even  to  stop,  if  necessary, 
avoid  a  collision.  2  Shear.  &  R.,  Neg.,  §  483.  By  t 
exercise  of  reasonable  care  and  diligence  on  the  part 
appellant's  employe,  the  injury  might  have  been  avoids 
and,  by  failing  to  exercise  such  care  and  diligence, 
failed  to  discharge  his  duty  to  the  respondent,  Mrs.  Sea 
as  a  passenger.  The  wagon  was  seen  by  him  at  a  distal 
of  at  least  four  hundred  feet,  and  no  valid  reason  is  sho 
why  the  car  could  not  have  been  stopped  within  half  t 
distance,  and  the  motorman  himself  says  he  would  h 
stopped  if  he  had  known  the  wagon  was  going  to  rem 
on  the  track. 

The  judgment  of  the  court  below  is  affirmed. 
Dunbar,  C.  J.,  and  Scott,  J.,  concur. 
Stiles,  J.,  writes  a  dissenting  opinion,  in  which  Ho 
J.,  concurs. 

Note.—  See  note  to  Kminedy  v.  City  of  LanHng,  posU 
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KaUuekg  Court  of  AppecU*,  Juns  i,  189S. 

(82  8.  W.  B.  746.) 


boKuo  mrBMWt    bailwat.— Duty   to    passbmgebs.— NBOuaENCB.— > 

Cohtbibutobt  nbgugenob. 

Ibr  tht  peraons  in  charge  of  an  electric  street  car  to  slow  up  at  a  crosBiiig 
jk  obedJMDoa  to  tbe  signal  of  an  intending  passenger ;  to  suddenlj  tnm 
Mtiba  ourrent  and  start  the  car  at  a  rapid  speed  while  the  passenger  is 
k  the  act  of  boarding  the  car ;  and  seeing  his  peril  to  make  no  effort  to 
flop  tha  car  at  once,  is  gross  negligence. 
B  ii  not  oontributory  negligence  as  matter  of  law  to  attempt  to  board  a 
dowly  moring  electric  car. 

Appeal  by  defendant  below  from  judgment  rendered  in 
Ooort  oi  Common  Pleas,  Jefferson  county,  in  an  action  for 
injuries  caused  by  negligent  and  wrongful  management  of 
an  electric  car.    Facts  stated  in  opinion. 

Humphrej/  A  Davie^  for  appellant. 

J,  W.  CAcMersan  for  appellee. 

Hazslbigo,  J. :  The  appellee,  Rose,  was  a  stair  builder 
in  Louisville,  and  on  the  evening  of  the  3rd  of  June,  1890, 
came  to  a  i)ouit  near  the  crossing  at  Jackson  and  Green 
streets,  as  had  been  his  custom^  for  some  eight  or  ten  months, 
tor  the  purpose  of  boarding  appellant' s  street  car,  en  route 
home.  As  the  car  approached,  he  signalled  the  motorman, 
who  *^  slowed  up,"  and  then,  while  the  car  was  running  as 
slowly  as  was  its  custom  under  such  circumstances,  he  got 
hdid  of  the  rail,  and  started  to  step  up  on  the  platform, 
when  the  electric  current  was  suddenly  turned  on,  and  the 
with  a  jerk  at  a  fast  rate  of  si>eed,  throwing  him 
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off  his  feet,  and  dragging  hiro  some  50  feet  or  more,  wbi 
he  fell,  and  was  struck  by  the  car  steps  and  badJ 
injured.  The  conductor  and  motor  man  saw  his  peril,  am 
made  no  effort  to  stop  the  car  until  after  he  fell.  This  i 
the  stated  case  shown  by  the  proof  of  the  appellee. 

The  appellant  shows  that  on  the  evening  in  question  tbe 
car  was  behind  time,  and  was  running  as  a  ^  through  train." 
It  was  not  stopping  to  take  on  passengers.   It  *'  slowed  np" 
at  the  crossings  because  of  possible  collision  with  passing 
vehicles.     When  going  pretty  rapidly,  near  the  crossing  is 
question,  the  api)ellee  ran  out,  and  grabbed  the  rear  end  o1 
the  motor  car.     The  force  of  the  car  threw  him  down,  ani 
dragged  him  ''  a  foot  or  two,  or  may  be  three,"  npon  whid 
the  car  was  stopped,  within  a  space  of  seven  or  eight  feet 
the  conductor  testifying:  '*When    I  saw  him  [appellee 
make  a  rush  for  the  car,  I  grabbed  the  brake  with  oie  han( 
and  the  bell  cord  with  the  other.     *    *    *    ♦    I  put  oiMJi 
brake  when  he  made  a  rush  for  the  car,  about  the  time  h 
grabbed  the  car."     The  motorman  says:  "After  I  slowe 
up  the  car  at  the  first  crossing,  and  saw  everything  wa 
clear,  I  threw  the  current  on,  and  went  ahead.     After 
passed  the  last  crossing,  some  gentleman,  I  don't  know  wh 
it  was,  stepped  off  the  sidewalk  and  threw  up  his  hand, 
shook  my  head — I  didn't  have  time  to  do  anything  else- 
that  I  would  not  stop.     He  started  for  the  car  anyhow,  lii 
he  was  going  to  grab  it,  and  I  shut  the  current  off,  an 
looked  back  this  way  to  see  what  had  become  of  him.    Tl 
car  was  just  rolling,  and  I  saw  Rose  raise  up,  and  I  reverse 
the  car,  and  stopped  it  in  about  six  feet. 

Manifestly,  if  the  facts  are  as  stated  by  the  appellee,  i\ 
company's  employes  were  guilty  of  the  grossest  negligenc 
It  might  well  have  been  concluded  by  the  jury  that  th( 
had  showTi  an  utter  indifference  to  Rose's  safety  after  se 
ina:  his  peril ;  that  in  their  determination  not  to  stop  f 
pa:>sengers,  but  reach  their  destination  on  time,  they  ha 
recklessly  disregarded  their  plain  duty  in  not  stopping  t 
car  in  the  shortest  time  possible  upon  seeing  the  dang< 
Upon  the  state  of  case  shown  by  the  appellant's  witness^ 
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as  no  negligence  on  the  part  of  the  company's  serv- 
at  the  injury  was  the  direct  result  of  the  appel- 
m  negligence.  The  jury  heard  the  proof,  were  the 
of  it,  and,  if  they  were  properly  instructed,  the 
)nt  must  be  affirmed.  We  cannot  say,  as  matter  of 
at  it  was  contributory  negligence  on  the  part  of  the 
«  to  undertake  to  board  a  slowly-moving  electric  car. 
}e  of  speed  at  which  it  was  going  on  the  occasion  in 
>n,  the  manner  of  the  attempt  to  board  it  by  the 
56,  and  the  conduct  of  the  crew  in  charge  of  the  car, 
le  peril  was  discovered,  were  matters  put  in  proof 
the  jury.  Their  province  was  to  determine  from  the 
rhat  state  of  case  actually  existed,  and  what  acts 
r  Were  not  negligent  acts  under  all  the  proof  and  the 
tions.  They  evidently  believed  the  appellee  and  his 
les.  We  cannot  disturb  their  finding,  as  there  is 
Qt  testimony  to  support  it. 

Sret  instruction  given  to  the  jury  is  that,  if  they  be- 
rom  the  evidence  that  the  plaintiff  was  injured  by  the 
»nce  of  the  defendant  or  its  agents,  they  shall  find 
plaintiff,  unless  they  believe  that  the  plaintiff  by  his 
^ligence  contributed  to  the  injury,  in  which  case 
hall  find  for  the  defendant ;  but  if  they  further 
that  after  the  plaintiff  was  in  a  position  of  peril, 
was  known  to  the  defendant,  the  said  defendant  or 
its  could  have  then,  by  the  exercise  of  ordinary  care, 
i  the  injury  to  the  plaintiff,  then  the  law  is  for  the 
ff,  notwithstanding  any  previous  conduct  of  his  may 
)ntributed  to  place  him  in  such  position  of  peril  or 
•.  Substantially  correct  definitions  of  negligence  and 
i^ligence  were  submitted  to  the  jury,  and  if  gross 
wioe  was  established,  they  were  told  to  find  exemp- 
.mages  or  not,  in  their  discretion.  Their  verdict  was 
,500,  which  was  not  more  than  fair  compensatory 
as.  We  are  of  opinion  that  the  law  was  properly 
and  fully  as  favorable  to  the  appellant  as  was 
ised. 
appellant  insists  that  it  was  the  duty  of  the  plaintiff 
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to  use  ordinary  care  and  prudence  in  following  the  direc- 
tions of  his  physicians,  and  that  he  could  recover  no  dam- 
ages for  any  injury  so  far  as  the  same  has  been  aggravated 
or  made  permanent  by  his  failure  to  obey  the  reasonable 
directions  of  his  physicians.     An  instruction  to  that  effect 
was  offered  by  counsel  for  the  company  and  overruled,  and 
we  think  properly  so.     It  called  attention  to  certain  testi- 
mony, and  not  to  any  issue  raised  by  plea.    The  danger 
apprehended  was  from  a  permanently  stiffened  knee  joint 
The  damages  which  the  appellee  might  recover  growing  out 
of  a  permanent  reduction  of  his  x)ower  to  earn  money  must 
have  been  such  9,s  resulted  directly  from  the  injury,  as  was 
indicated  in  the  third  instruction. 

We  think  that  the  verdict  is  sustained  by  the  proof, 
and  that  the  jury  was  not  misled  by  the  statement  ol 
the  appellee's  counsel  in  the  argument,  especially  in  vie^ 
of  the  admonition  of  the  court  on  that  subject.  Jndgmen 
affirmed. 


Norm.— See  note  to  Kennedy  v.  CUj/  of  Lansing^  poeU 
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The  Augusta  Railway  Company  v.  Glover. 

Cfeorgia  Supreme  Courts  June  6, 1893, 
(93  Ga.  132.) 

EUKTTRIC  RAILWAY  COMPANY.— DUTT  TO  PASSENGERS.— EVIDENOB. 

(Head^iote  by  the  court) : 

t*  *•*•**• 

Ae  tibct  that  the  passensrer  killed  had  never  before  ridden  upon  an  electric 
eir  was  admissible  in  evidence,  for  the  purpose,  at  least,  of  illustrating 
the  cause  of  his  failure  to  alight  from  the  car  in  safety. 
A&  electric  railway  company  which  has  provided  its  cars  with  gates  to 
pcerent  passengers  from  alighting  on  the  side  next  to  a  parallel  track 
oumot  defend  itself  against  the  charge  of  negligence  in  not  keeping  one 
q(  the  gates  closed,  by  the  evidence  of  its  president  **  as  to  observations 
he  had  made  in  reference  to  electric  street  car  lines,  cable  car  lines,  and 
oUier  street  car  lines  operating  on  double  tracks,  that  he  had  made 
reoently  in  various  cities  of  the  United  States  in  reference  to  the  use  of 
gttes  on  the  cars,  and  to  show  that  gates  are  not  used.** 
Ahhoagh  there  may  be  no  negligence  whatever  in  the  failure  of  an  electric 
street  railway  company  to  have  gates  to  the  platform  of  its  cars,  for  the 
porpoee  of  guarding  against  accidents  to  passengers  by  preventing  them 
from  leaving  the  cars  on  the  side  next  to  a  parallel  track  of  the  same 
company,  in  the  street,  yet  when  a  particular  company  has  such  gates  to 
the  i^atforms  of  its  cars,  not  to  keep  them  closed  may  or  may  not  be 
negligence  in  the  given  instance,  and  this  is  a  question  of  fact  for  the 
jwy. 
Although  it  is  the  duty  of  a  street  car  company  to  select  a  reasonably  safe 
place  for  landing  passengers  wherever  it  may  stop  a  car  for  that  purpose, 
jet,  if  the  place  be  safe  for  a  passenger  to  get  off  while  the  car  is  at  rest, 
the  company  is  not  responsible  for  any  peril  which  the  passenger  incurs, 
without  its  fault,  from  attempting  to  alight  after  the  stoppage  has  ter- 
minated and  the  car  has  been  put  in  motion,  provided  a  reasonable  time 
for  alighting  was  allowed  while  the  car  was  at  rest,  and  the  conductoi 
did  not  know  that  the  particular  passenger  intended  to  get  off  at  that 
place,  and  did  not  see  him  attempting  to  get  off  in  time  to  warn  or  pre- 
Yent  him  from  so  doing  while  the  car  was  in  motion. 
When  a  cmr  stops  because  of  an  obstruction  on  the  track,  and  not  to  afford 
any  passenger  an  opportunity  for  getting  off,  the  company  is  not  respon- 
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7.  Evidence  that  the  son  had  no  previous  experience  in 
traveling  upon  an  electric  car  was  admissible,  not  for  the 
purpose  of  changing  or  affecting  the  measure  of  the  com- 
pany's  diligence,  but  as  a  fact  tending  to  illustrate  the 
cause  of  his  failure  to  alight  in  safety.  The  jury,  in  looking 
at  the  facts  and  circumstances  of  the  homicide,  would 
naturally  desire  to  classify  the  particular  passenger, 
not  alone  by  his  age,  but  also  by  his  experience 
or  the  want  of  it  in  handling  himself  on  electric  cars. 
Familiarity  with  this  mode  of  transportation  would 
qualify  him  to  see  and  appreciate  danger  whichhe  would 
not  be  likely  to  observe  if  he  was  wholly  without  exi)er- 
ience.  With  experience  he  might  be  chargeable  with  fault ; 
without  it,  with  none.  And  hence  in  the  one  case  his 
failure  to  come  off  safely  might  be  attributable  to  his  own 
negligence,  in  part  or  in  whole  ;  whereas,  in  the  other 
case,  he  might  be  treated  as  free  from  any  negligence 
whatever.  It  may  be  that  the  evidence  might  have  other 
bearings,  but  it  has  this  at  least. 

8.  The  negligence  charged  as  to  gates  was  in  not  having 
the  gate  of  this  particular  car  closed  on  the  side  next  to  the 
parallel  track.  We  think  what  the  president  of  the  com- 
pany would  have  testified  as  to  his  observations  on  other 
double  track  lines  of  street  cars  in  various  cities  was  not 
relevant,  and  was  consequently  properly  rejected.  Two 
reasons  against  the  admissibility  of  this  evidence  occur  to 
us.  The  first  is,  that  the  practice  of  other  lines  would  not 
serve  for  comparison  on  the  question  of  diligence  unless  it 
was  shown  that  these  lines  were  properly  equipped  and 
managed,  or  were  so  recognized  and  reputed  to  be  by 
experts  in  the  business  ;  the  other  is  that  it  was  not  stated 
whether  the  other  lines  had  gates  to  their  cars  or  not,  but 
only  that  gates  were  not  used.  There  is  no  recital  in  the 
record  of  what  was  proposed  to  be  proved  by  the  president, 
except  what  is  quoted,  in  the  eighth  head  note,  from  the 
motion  for  a  new  trial.  If  the  lines  examined  by  the  presi- 
dent were  without  gates  to  the  cars,  their  practice  in  not 
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using  gates  would  throw  no  light  on  the  diligence  of  a  com- 
pany which,  like  the  defendant,  has  provided  gates,  but 
omits  to  use  them. 

9.  There  may  be  no  negligence'whatever  in  failing  to  have 
gates,  for  the  very  highest  order  of  equipment  is  sufficient 
to  come  up  to  the  standard  of   extraordinary  diligence. 
This  standard  may  be  reached  short  of  the  very  best,  or  the 
superlative  of  the  attainable.     But,  when  a  company  has 
provided    gates,   due  diligence    might  require  it  to  use 
them,  and  failure  to  use  them  might  be  negligence  in  the 
given  instance.    Whether  it  would  be  or  not  is  a  question 
of  fact  for  the  jury.     There  was  no  error  in  so  treating  it. 
And  this  is  so,  irrespective  of  the  particular  object  which 
the  company  had  in  view  in  procuring  the  gates,  or  of  its 
own  practice  in  their  use.     A  hackman  might  put  brakes 
on  his  hack  for  use  in  descending  mountains  only,  and 
might  restrict  the  use  by  his  own  practice  to  the  making  of 
snch  descents  ;  but,  having  them  upon  his  vehicle,  it  might 
beliegligencenot  to  use  them  on  proper  occasions  in  descend- 
ing ordinary  hills  as  'well   as  mountains.     Extraordinary 
diligence    may    require    the    carrier  to  use  what  he  has 
though  it  would  not  require  him  to  have  as  much  as  he  has 
provided. 

10.  The  charge  of  the  court  that  ''carriers  of  passengers 
are  required  to  provide  at  points  of  destination  places 
where  passsengers  can  leave  their  cars  safely,"  was  some- 
what misleading,  as  applied  to  a  street  railway.  Com- 
panies engaged  in  carrying  passengers  on  cars  along  a  pub- 
lic street  are  not  understood  as  engaging  to  make  safe  land- 
ing places,  but  to  select  them.  The  duty  is  to  select  such 
place  with  reference  to  getting  off  whilst  the  car  is  at  rest. 
The  company  is  not  responsible  for  peril  which  the  passen- 
ger incurs  without  its  fault,  in  attempting  to  alight  after 
tiie  stoppage  has  terminated,  and  the  car  has  again  been 
put  in  motion,  provided  a  reasonable  time  for  alighting  was 
allowed  while  it  was  at  rest.  This  is  true,  more  especially 
if  the  conductor  did  not  know  that  the  particular  passen- 
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ger  intended  to  get  ofF  at  that  place,  and  did  not  see  him 
attempting  to  get  off  in  time  to  warn  or  prevent  him  from 
60  doing  whilst  the  car  was  in  motion.  The  charge  that 
^'  a  carrier  of  passengers  is  legally  bound  not  only  to  safely 
transi)ort,  but  to  furnish  the  means  of  safe  egress  from  the 
trains  and  passage  therefrom,"  was  not  applicable  to  the 
facts.  There  was  no  question  about  furnishing  the  means 
of  safe  egress,  but  the  complaint  was  that  the  passenger 
was  permitted  to  use  unsafe  means,  and  in  so  doing  waa 
carelessly  injured  by  another  car. 

11.  Of  course  no  duty  touching  the  selection  of  a  safe 
place  for  landing  passengers  is  operative  on  any  stop  made 
on  account  of  an  obstruction  upon  the  track.  When  a 
stop  is  made  for  that  reason,  and  there  is  broad  daylight 
by  which  passengers  can  see  for  themselves,  if  one  of  them 
undertakes  to  get  oflF,  whether  the  car  be  in  motion  or  at 
rest,  the  conductor  not  seeing  him,  or  being  aware  of  his 
puri)ose,  he  cannot  complain  that  a  safe  place  was  not 
selected  for  him  to  alight.  This,  however,  would  not 
justify  the  company  in  negligently  running  over  him,  if,  by 
accident,  he  failed  to  gain  a  firm  footing  on  alighting,  but 
fell  on  a  parallel  track,  exposing  himself  to  danger  on 
that  track. 

What  may  be  contained  in  the  motion  for  a  new  trial, 
which  we  pass  over  in  silence,  we  deem  free  from  substan- 
tial error.  This  includes  the  many  requests  to  charge  the 
jury  which  were  denied,  and  some  other  topics  besides.  If 
the  plaintiff's  son  had,  before  he  was  injured,  succeeded  in 
getting  a  footing  upon  the  street,  which  he  could  have  main- 
tained, his  relation  as  passenger  would  then  have  ceased. 
But  we  understand  the  evidence  as  wan-anting  the  conclu- 
sion that  he  failed  to  effect  a  landing  upon  the  street,  and  fell 
u])on  the  parallel  track  as  the  result  of  his  attempt  to  land, 
and  not  as  a  sequence  to  a  landing  already  accomplished. 
In  Oteamep  v.  Itailroad  Co.,  156  Mass.  320  (52  Am.  &  Eng. 
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S.  Oases,  558),  the  i)a8senger  had  safely  landed,  and  when 
strock  by  the  car  was  walking  on  the  street. 


Judgment  reversed^ 


NoBL— See  note  to  Kennedy  t.  City  of  Lansing,  poet* 


Ppeffek  V.  The  Buffalo  Railway  Company, 

Buperior  Court  of  Buffalo,  N.  F.,  General  Term,  July,  189S. 

(4  Miso.  465.) 

filCnUC  STREET  RAHiWAY.— DUTT  TO  PASSENQERS.— NbOUQENOB. 

^nine  rule  which  applies  to  steam  cars  and  to  horse  cars,  applies  also 
to  can  propelled  by  electricity,  viz.,  that  where  passengers  are  going 
upon  or  alighting  from  cars,  to  suddenly  start  them  without  giving 
warning,  is  an  act  of  negligence. 

^  is  sot  negligence  per  se  to  attempt  to  board  a  stationary  electric  car  by 
the  front  platform. 

Under  the  circumstances  of  a  given  case,  held  that  the  questions  of  negU* 
geoce  and  contributory  negligence,  in  a  case  where  injuries  were  received 
^7  a  person  about  to  board  an  electric  car  at  a  crosswalk  where  cars 
weie  wont  to  stop  and  where  the  car  in  question  was  stationary^  were 
pnper  for  the  jury. 

Appeal  by  defendant  from  judgment  entered  apon  a 
verdict  and  from  an  order  denying  defendant's  motion  for 
t  new  trial,  made  upon  the  minutes  of  the  court.     Facta 
stated  in  opinion. 

C.  8.  Crasser  {Clarence  M.  Bushnellj  of  counsel),  for 
defendant  (appellant). 

E.  T.  Durand  {Geo.  W.  CothraUj  of  counsel)  for  plaint* 
iff  (resi)ondent). 
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Hatch,  J.:  There  is  discovered  in  the  record  conflicting 
testimony,  but  not  more  so  than  is  usually  present  in  neg- 
ligence cases,  nor  is  it  so  serious  in  conflict  as  many  cases 
of  this  character  present.     Taking  the  undisputed  matters 
and  the  finding  of  the  jury,  the  following  facts  must  be 
deemed  estjiblished  :     On  Sunday    morning,    about  nine 
o'clock,  of  August  30,  1891,  plaintiff  arrived  at  the  comet 
of  Balcom  street  and  Harvard  place,  for  the  purpose  of  tak- 
ing a  Harvard  place  car  to  be  transported  thereon  to  Buffalo 
Park,  where  he  was  employed  by  a  sewer  contractor  to 
watch  tools.     Near  Harvard  place  are  situated  defendant's 
stables  and  storage  sheds  for  the  cars.      The  motive  power 
upon  defendant's  cars,  running  out  Harvard  place,  at  this 
time,  was  electricity  applied  by  means  of  the  trolley  system 
to  cars  formerly  propelled  by  horse  power,  and  in  no  wise 
changed,  except  that  the  electrical  machinery  had  been 
placed  thereon,  but  the  cars  themselves,  in  the  structural 
part,  for  the  carrying  of  passengers,  remained  unchanged,  as 
did  also  the  appliances  for  entering  "and  alighting  there- 
from.    Both  the  front  and  rear  ends  were  open  and  unpro- 
t^iicted  by  gates  or  other  appliances,   and  presented   the 
open  ordinary  step  of  a  horse  street  car.    On  the  morning  in 
question  two  cars,   propelled  by  electricity,  supplied  in 
each  case  by  a  motorman  and  a  conductor,  ran  from  the 
storage  shed  onto  the  Main  street  track,  and  from  there 
switched  onto  the  Harvard  place  track.     The  surroundings 
were  these  :     Between  the  switch  and  the  corner  of  Balcom 
street  and  Harvard  place  is  a  crosswalk,  nearly  in  front  of 
Sargent's  saloon,  so  called,  from  forty  to  forty-five  feet 
distant  from  the  corner  of  Harvard  place.     Upon  the  last 
named  corner  stands  St^mler's  saloon,  and  across  the  street 
from  that  on  the  northwesterly  corner  is  a  green  house. 
The  intervening  space  between  Stemler's  saloon  and  the 
crosswalk  is  a  clear  open  place  with  no  obstruction  to  shut 
off  the  vision.     Plaintiff  established  by  five  witnesses,  in- 
cluding himself,  that  he  arrived  at  the  corner  about  nine 
o'clock  in  tlie  morning,  and  stopped  in  front  of  Stemler's 
saloon  to  wait  for  the  car ;  that  the  two  cars  came  from  the 
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id  were  switched  onto  Harvard  place  track  and  ran 
crosswalk,  where  the  first  car  stopped,  the  other  car 
ig  about  seven  or  eight  feet  in  its  rear ;  that  the  cars 
ed  stationary  three  or  four  minutes  at  this  point, 
lile  so  standing,  plaintiff  walked  from  in  front  of 
r's  saloon  across  the  open  space  to  the  car,  took  hold 
iron  in  front  of  the  dashboard  on  the  front  end  of 
r,  placed  one  foot  upon  the  first  step,  and  while 
Ig  his  body  up,  the  motorman  suddenly  started  the 
liich  gave  a  shock  or  jerk,  plaintiff  was  thrown  off  his 

e,  fell  to  the  ground,  and  his  legs,  coming  between 
DUt  and  rear  wheels  of  the  car,  were  run  over  by 
tter  and  were  so  injured  that  amputation  of  both 
ecame  necessary.  It  was  fuither  shown,  and  under 
rtion  from  the  court  the  jury  have  found,  that  the 
alk  where  this  car  stopped  was  a  place  where  the  cars 
ntly  stopped  for  the  purpose  of  discharging  and  tak- 
passengers.  The  defendant  gave  evidence  by  three 
ses  tending  to  establish  that  the  car  in  question  did 
>p  at  the  crosswalk  on  this  morning,  but  continued  in 
1  antil  after  the  happening  of  the  accident  ;  and  by 
tnesses  that  plaintiff  attempted  to  board  the  car  while 
ion,  and  failing  to  secure  a  firm  hold,  was  thrown 
the  car.    As  before  observed,  this  evidence  is  con- 

f,  and  the  jury  have  negatived  defendant's  contention. 
as  plaintiff's  witnesses  were    concerned,   there  is 

if  anything,  beyond  the  testimony  of  the  defendant, 
noted,  which  tends  to  discredit  them.  Three  of  them 
>rmer  employes  of  defendant  at  the  time  of  the  acci- 
nd  two  of  them  had  voluntarily  left  its  service  after ; 
•rhat  circumstances  the  third  left,  the  case  does  not 
e.  All  that  appears  is  that  at  the  trial  he  was  not 
employ  of  defend9>nt.  ITie  two  witnesses  first  noted 
t  a  short  distance  from  the  place  of  accident  and  in 
iew  of  it ;  the  third  was  the  motorman  of  the  hind 
3  did  not  see  plaintiff  when  approaching  the  car,  but 
n  as  he  was  getting  on,  was  positive  the  car  was  then 
ary,   saw  it   start,   and    saw   plaintiff   fall.      The 
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fourth  witness  stood  in  front  of  Stemler's  saloon  in  plain 
view  of  the  whole  transaction.    There  was  an  attempt  made 
to  contradict  tlie  tesrtimony  of  plaintiflfs  witnesses  orsomi 
of  them,  by  showing  that  defendant's  attorney,  a  short  timi 
after  the  accident,  talked  with  them,  and  reduced  thflir 
stat«^ments  to  writing,  which  were  signed  by  them,  in  whidi 
they  said  the  car  was  in  motion  when  plaintiff  attempted  to 
board  it.    But  the  witness  was  unable  to  identify  with 
certainty  but  one  witness,  Collins,  who  was  defendaotfi 
witness,  while  the  written  statement  was  not  produced  and 
its  absence    was  unaccounted  for.     There  is,  therefore^ 
nothing  which  would  justify  the  court  in  disregarding  tiie 
testimony  of  these  witnesses  or  from  which  we  can  say  that 
they  are  in  any  view  discredited.    Applying  ordinary  roleii 
there  is  a  fair  preponderance  of  testimony  in  favor  of 
plaintiff's  theory.     It  is,  however,  claimed  that  the  undis- 
puted testimony  fails  to  show  that  defendant  was  guilty  of 
negligence.     This  claim  is  supported  by  the  following  sug- 
gestions: That  the  motorman  was  in  his  proper  place  and 
that  plaintiff  gave  him  no  sign  that  he  desired  to  or  con- 
templated taking  the  car.    That  the  motorman  did  not  in 
fact  see  plaintiff  until  he  was  in  the  act  of  falling,  and  that 
there  was  nothing  in  plaintiff's  actions  prior  thereto  whidi 
conveyed  or  sought  to  have  conveyed  to  the  motormaa's 
sense  that  he  was  intending  to  take  the  car,  and  that  as  this 
place  was  not  a  regular  stopping  place  for  a  car,  and  it  waa 
in  fact  a  violation  of  the  rules  of  the  company  to  stop  there, 
no  obligation  was,   therefore,   imposed    to  look  out   for 
passengers  at  this  place,  which  fact,  as  well  as  the  fact  that 
the  corner  where  plaintiff  first  stood  was  a  regular  stopping 
place,  which  was,  or  at  least  ought  to  have  been,  known  to 
him.     That  the  manner  in  which  the  car  was  started  was  not 
shown  to  be  negligent  or  that  it  was  done  in  an  unusual  oi 
unskillful  manner.     The  testimony  shows  that  the  plaintifl 
walked  from  Stemler's  towards  the  car  ;  the  space  was  open ; 
when  he  walked  toward  the  car  he  walked  towards  the  motor- 
man,  and  there  was  nothing  more  requisite  for  the  motorman 
to  discover  him  than  to  use  his  eyesight ;  nothing  distracted 
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mtion  ;  there  was  no  need  of  a  signal,  as  the  car  was 
ixy,  and  that  it  does  not  appear  that  the  motorman 
tking  any  move  to  start  it ;  when  plaintiff  reached 
it  ^was  motionless,  and  when  he  took  hold  of  the  rail 
iar,  and  stepped  npon  the  step,  he  was  bronght  to 
two  or  three  feet  of  the  motorman.  All  of  these 
stances  were  before  the  jnry,  and .  upon  them  the 
abmitted  the  question  to  the  jury.  Did  the  motor- 
e  the  plaimtiff,  or,  if  not,  ought  he,  in  the  proper 
rge  of  his  duties,  to  have  seen  him  and  known  of  his 
»t  to  board  the  car?  It  needs  no  argument  to  prove 
liese  circumstances  authorized  the  jury  to  draw 
terence  that  a  proper  discharge  of  duty  would  have 
^  the  motorman  of  plain tiflTs  presence  and  desire  to 
le  car  before  it  was  started.  The  next  suggestion  is 
pported  by  the  testimony.  Plaintiff's  proof  tended 
tblish  that  this  crosswalk  was  a  point  where  the  cars 
mtly  stopped  and  that  passengers  were  taken  up  and 
at  that  point,  and  the  motorman  Coventry  stated  that 
1  stopped  there  a  hundred  times  for  that  purpose,  and 
inght  it  was  known  to  the  motorman  and  conductor  of 
IT,  while  Schabell  testified  that  the  barn  boss.  Philips, 
sd  him  to  stop  his  car  there,  and  this  latter  statement 
I  uncontradicted.    The  court  also  submitted  the  ques- 

0  the  jury,  and  the  jury  negatived  defendant's  claim. 
her  stopping  at  this  i)oint  was  in  violation  of  defend- 
roles  was  a  mooted  question.    Two  of  plaintiff's  wit- 

1  stated  that  it  was  in  violation  of  defendant's  rules  to 
here,  while  Coventry  testified  that  he  knew  of  no  such 
that  it  was  never  called  to  his  attention,  and  that  in  fact 
I  time  there  were  no  rules  for  running  these  motor  cars 
at  place.  But  if  it  be  conceded  that  stopping  at 
oint  was  in  violation  of  defendant's  rule,  I  do  not  see 
defendant  is  aided.  The  fact  that  they  did  stop 
and  take  on  and  off  passengers  is,  as  we  have  seen, 
iished.  If  such  a  rule  existed,  there  is  not  a  particle 
dence  to  show  that  plaintiff  had  notice  of  it  either 
lly  or  inferentially,  no  proof  was  given  to  show  that  it 
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WBS  posted  in  a  car,  or  in  a  place  where  passengers  would  bi 
likely  to  see  it,  or  any  means  whatever  adopted  to  bring  it 
to  the  attention  of  passengers.  While  it  is  doubtless  tnu 
that  passengers  are  bonnd  to  observe  reasonable  rales  and 
regulations,  yet  before  they  can  be  bound,  the  rule  mostil 
some  manner  be  called  to  their  attention  in  such  a  way  fhil 
they  may  know,  or  be  chargeable  with  knowledge  of|  ik 
existence.  Baltimore  City  R.  R.  Co.  v.  Wilkinson^  90  MA 
224. 

A  continued  violation  of  defendant's  rule,  by  its  « 
ployes,  instead  of  being  notice  to  a  passenger  that  a  mli 
is  being  violated,  may  become,  on  the  contrary,  an  aasor 
ance  to  the  passenger  upon  which  he  may  rely,  that  win 
is  proper  to  do  is  being  done.  The  fact  that  the  car  atai 
stopped  at  the  corner  in  no  manner  detracted  from  tb 
force  of  the  fact  that  it  also  stopped  on  the  crosswalk.  Iti 
matter  of  little  moment  whether  the  car  was  started  in  tin 
usual  or  in  an  unusual  manner,  whether  skill  was  used  a 
the  reverse,  the  vice  of  the  action  lies  in  starting  it  at  aO 
before  the  passenger  had  reached  a  place  of  safety.  It  ha 
long  been  the  settled  law  that  where  passengers  are  going  oi 
or  alighting  from  cars  propelled  by  steam,  that  to  sudd^. 
start  the  car,  thereby  endangering  the  safety  of  the  persoi 
without  giving  warning,  is  an  act  of  negligence.  Keati%^ 
V.  N.  r.  a  R,  R.  Co.,  49  N.  Y.  673. 

And  this  rule  has  been  applied  to  street  cars  propelle 
by  horses.  Poulin  v.  Broadway  R.  R.  Co.,  61  N.  Y.  821 
Maker  v.  Central  Park  R,  R.  Co,,  67  id.  66 ;  Morri^ony 
Broadway  R,  R,  Co.,  130  id,  166  ;  Akerslootv.  Second  AVi 
R.  R.  Co.^  131  id.  699. 

Stronger  reasons  exist  for  applying  this  rule  to  cars  pp 
pelled  by  electricity,  than  to  horse  cars,  as  the  moti^ 
power  is  more  sudden  and  powerful  in  its  operation.  Tl 
jury  were  authorized  to  find  that  the  act  of  starting  thre 
plaintiff  off  faud  produced  the  injury.  It  is  also  argu< 
that  plaintiff  was  guilty  of  contributory  negligence  in  8 
tempting  to  board  this  car  by  the  front  platform.  Tl 
testimony  tended  to  establish  that  it  had  been  customa] 
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lor  puBengers  to  leave  the  cars  when  propelled  by  horses, 

at  either  end  of  the  car,  with  the  sanction  of  those  in  charge. 

It  was  stated  by  Coventiy  that  this  eastern  continued  after 

die  application  of  electricity.   The  cars  used  were  the  same 

korae  cars  with  a  different  motive  power.    Doubtless  if  a 

poBon  were  injured  in  attempting  to  board  or  leave  a  car 

hjthe  front  platform,  custom  would  not  alone  protect  him; 

lather  negligent  or  not  would  be  dependent  upon  the  sur- 

leuiding  circumstances.      It  furnishes  a  circumstance  to 

Mble  the  court  and  juiy  to  find  the  fact.    But  I  know  of 

io  rale  of  law,  and  am  cited  to  no  authority,  holding  that 

U,  attempt  to  board  a  stationary  car  by  the  front  platform 

k  negligence  per  se.    It  is  doubtless  competent  for  a  jury 

h  find  that  under  given  circumstances  it  constitutes  negli- 

fence,  or  for  the  court  to  so  determine ;  as  applied  here  I 

Hunk  it  presented  a  question  of  fact.     We  must  bear  in 

kiind  that  this  was  a  place  where  passengers  were  frequently 

Idken  on  and  let  off ;  such  condition  imposed  upon  the 

defendant  and  its  agents  an  active  affirmative  duty  to 

properly  protect  all  passengers  ;  so  long  as  the  car  stood 

■till  it  was  as  safe  to  board  it  by  the  front  end  as  the  rear 

cod ;  that  it  would  so  stand  until  plaintiff  could  reach  a 

place  of  safety  was  a  matter  upon  which  he  might  rely  ; 

under  such  circumstances  it  would  be  a  harsh  rule  to 

diaracterize  his  act  as  negligent,  when  his  position  was  only 

tendered  dangerous  by  the  negligent  act  of  defendant.  The 

diarge  of  the  court,  upon  special  request  of  defendant,  was 

nore  favorable  than  it  was  entitled  to  on  this  point.     Upon 

this  proposition,  it  is  sufficient  now  to  say,  that  upon  the 

evidence,  and  the  favorable  charge,  the  jury  have  found 

for  plaintiff,  and  the  evidence  and  circumstances  are  suffi- 

eient  to  support  their  finding.    Briggs  v.  Union  Street  Ry. 

Co..  148  Mass.  72. 

But  one  exception  is  urged  upon  our  attention,  and  that 
relates  to  a  refusal  to  charge.  The  request  was:  "I  ask 
die  court  to  charge  the  jury  that  the  defendant  is  not 
chargeable  with  negligence  if  the  motorman  started  the  car 
while  the  plaintiff  was  attempting  to  board  it  by  the  front 
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platform,  if  he  was  not  aware  of  the  plaintiiTs  prewaiei 
there."  This  request  was  properly  refused ;  ft  is  wwii 
a  glance  that  the  request  limits  defendant's  liability  to  t^ 
knowledge  of  the  motorman,  thus  entirely  excluding  any 
consideration  of  the  circumstances,  which  tended  to  show 
that  if  the  motorman  had  properly  discharged  his  duty,  lie 
ought  to  have  known  of  plaintiflPs  presence.  Such  nde,  if 
adopted,  would  have  permitted  the  motorman  to  have  been 
guilty  of  gross  dereliction  of  duty,  whereby  he  placed  it 
beyond  his  power  of  being  cognizant  of  plaintiffs  presence, 
and  then  allege  such  negligence  as  a  defense,  becanM 
thereby  he  was  deprived  of  knowledge  of  plaintiff's  pres- 
ence at  the  car.  The  court  had  already  charged  fully  and 
favorably  to  defendant  upon  that  proposition,  and  the  dis- 
cussion already  had  disposes  of  the  question  adversely  k 
defendant.  No  other  exceptions  are  argued,  and  our  owi 
examination  discloses  no  error  in  any  that  were  taken. 


Note.— See  note  to  Kennedy  ▼•  City  of  Laming,  poet 
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Edtbt  Taknsb,  Appellant,  v.  Buffalo  Railway  Com- 

PANY,  Respondent. 

N.  F.  Supreme  CoiiH,  Gen.  Term,  Fifth  Dept^  Oct,  189S. 

(78  Hun,  465.) 

iLKTSIO  BAILWAT.—  DUTT  TO  PASSENaEBS.— Ck>NTBIBUTOBY  NEGLI- 

GBNOB.— CHABOB  TO  JUBY. 

Ibr  a  penon  to  **  voluntarily  and  unneoessarily  "  stand  upon  the  steps  of 
•a  eleotrio  car  going  at  the  rate  of  more  than  six  miles  an  hour,  is  "  neg- 
ligNitly  "  to  do  so.    So  held  with  respect  to  a  request  to  instruct  a  jury* 

Appeal  from  judgment  of  Supreme '  Court,  Erie  county, 
I  upon  a  verdict  for  defendant,  and  from  order  denying 
[     motion  for  new  trial  upon  the  minutes. 

George  Wadsworth,  for  the  appellant. 

W,  8.  JenkinSj  for  the  respondent. 

DwiGHT,  P.  J.:    The  action  was  to  recover  damages  for 
a  bodily  injury  sustained  by  the  plaintiff  in  falling  or  being 
thrown  from  the  steps  of  an  electric  car  operated  by  the  de- 
fendant on  Niagara  street  in  Buffalo.  The  plaintiff  intended  to 
leave  the  car  at  Hudson  street,  and  shortly  before  that  cross- 
ing  was  reached  he  went  to  the  rear  end  of  the  car,  passed 
through  the  vestibule  and  stepped  down  on  to  the  lower 
step,  while  the  car  was  running  at  a  speed  exceeding  six 
nules  an  hour,  and  stood  there  without  taking  hold  of  the 
car  with  either  hand  until  the  moment  when,  as  he  testifies, 
the  speed  of  the  car  was  increased  by  a  sudden  jerk,  and  he 
caught  hold  of  the  hand  rod  on  the  corner  of  the  car  with 
his  left  hand  and  attempted  to  sit  down  on  the  step  behind 
him,  but  failed  to  do  so,  and  either  fell  or  was  thrown  to 
the  ground,  sustaining  the  injury  of  which  he  complains. 


■A 


■  I 

1. 


I '  ■■  ■  ■- 


latter  of  those  questions  to  the  jury.  That  exc 
to  an  instruction  given  to  the  jury,  in  response  1 
of  the  defendant,  in  the  following  words :  "' 
plaintiff  voluntarily  and  unnecessarily  placed 
the  step  outside  the  car,  before  it  came  to  a  sto] 
going  at  the  rate  of  six  miles  an  hour,  whereb; 
was  made  possible,  then  he  cannot  recover.'* 

Counsel  for  the  appellant  urge  that  this 
excludes  the  element  of  negligence  which  w 
thing  necessary  to  preclude  a  recovery  by  the  pa 
But,  of  course,  the  effect  of  the  instruction  w 
conduct  described  was  of  itself  negligence.  J 
think  it  was  a  correct  instruction  in  this  case,  t 
being  left  to  the  jury  to  say  whether  the  con( 
:  I '  <  plaintiff  was  within  the  description  given.     "  V( 

'  and     '^unnecessarily"    are    comprehensive    te; 

cliaracterize  the  act  to  which  they  are  applied 

—  not  required  by  the  circumstances  of  the  case 

which,  if  it  involved  danger  to  life  or  limb,  wa 

\..  .  able  and,  in  the  nature  of  things,  negligent. 

St  terms  were  employed,  without  the  word  "  negli 

•  tlie  request  to  charge  in  the  case  of  Coleman 

Avenue  Railroad  Company,  114  N.  Y.  609,  and 
error  to  refuse  the  instruction.  In  that  case  the 
dence  tending  to  show  that  the  plaintiff  had  bee 
from  his  seat  and  was  passing  around  on  the  \ 
the  open  car  in  search  of  another.     It  was  a  < 
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nitBrated  that  if  i)assengers  without  reasonable  cause  leave 
tte  car  or  place  themselves  on  the  outside  of  it  when  in 
Mtion,  they  assume  the  hazards  of  so  doing,  citing  numer- 
008  authorities  to  that  effect,  and  the  term  ^^  without  rea- 
sonable cause  "  is  treated  as  substantially  equivalent  to  the 
tena  **  voluntarily  and  unnecessarily." 

Under  the  authorities  to  which  reference  is  made,  we  can 
bmve  no  doubt  that  the  instruction  to  which  exception  was 
taken  was  one  to  which  the  defendant  was  entitled. 
The  judgment  and  order  appealed  from  must  be  affirmed. 
Lewis  and  Haight,  JJ.,  concurred. 
Judgment  and  order  api)ealed  from  affirmed. 


taa— 8m  nota  to  Zetuiec^  ▼•  OUy  ^f  Laming,  poiL 


WuxiAic  ExxiOTT  y.  Newport  Stbxbt  Railboad  Cox- 

PANY. 

ShodB  UUmd  Supreme  Court,  Nov.  8, 1893. 

(88  L.  B.  A.  908.) 

lUOmO  8IBSBT  RAn<WAT.^DUTT  TO   PASSEMQBBS.— Ck)NTRIBUTORT 

XBOUaENOB. 

HtfliiiitUft  whUe  staading  upon  a  running  board  of  a  motor  oar,  with  his 
Uoe  to  the  oar,  was  brought  in  contact  with  a  post  maintained  by  the 
nflwaj  oompany,  thrown  from  the  car  and  run  over  by  a  trailer  which 
iollowed.  It  was  in  the  night,  and  he  did  not  know  of  the  proximity  of 
tile  port  to  the  track. 
Htid,  that  he  was  not  chargeable  with  contributory  negligence  as  matter 
of  lawy  and  that  the  direction  of  a  verdict  for  the  defendant,  in  an  action 
knm|^  to  xeoorer  on  account  of  the  injuries  received,  was  error. 

Appxal  by  plaintiff  from  a  verdict  entered  for  the  defend- 
ant bj  direction  of  the  court,  in  an  action  for  personal 

iajmiee.    Facts  stated  in  opinion* 
▼01..  IV— 39. 
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Patrick  J.  OaZvin  and  Oharles  Acton  Ives^  for  plaintill^ 
in  support  of  the  motion. 

Darius  Baker,  David  8.  Baker j  Jr.,  and  William  d 
Baker  J  for  defendant,  contra. 

Matteson,  Ch.  J.,  delivered  the  opinion  of  the  oooit: 
This  is  an  action  of  trespass  on  :the  case  to  recoftf 
damages  for  personal  injuries  alleged  to  have  been  sastaised 
by  defendant's  negligence.  The  case  was  tried  at  the  Haidi 
term  of  the  Supreme  Court  for  Newport  county.  Whea 
the  testimony  on  the  part  of  the  plaintiff  had  been  sub- 
mitted to  the  jury,  the  court  directed  a  verdict  for  the  de- 
fendant. The  plaintiff  thereupon  excepted  to  the  directi(Hi, 
and  filed  this  petition  for  a  new  trial.  The  testimony  shows 
that  the  plaintiff  was  injured  September  1,  1892,  while  rid- 
ing on  one  of  the  defendant's  electric  cars  in  Newi)ort.  The 
facts  attending  the  injury  were  these :  The  plaintiff  boaidei 
the  car  a  few  minutes  past  8  o'clock  in  the  evening,  at  thi 
foot  of  Touro  street,  on  Spring  street,  with  the  intention  o 
riding  to  Morton  Park,  in  the  southern  part  of  the  citj 
The  car  was  an  open  one,  with  seats  running  crosswise,  an 
with  steps  or  foot  boards  on  each  side  lengthwise  of  thp  ca 
This  car  had  in  tow  another  car.  All  the  seats  in  both  car 
and  also  the  platforms,  were  filled  with  passengers,  ai 
passengers  were  standing  on  the  foot  boards.  The  plaint 
took  a  position  on  the  foot  board  of  the  first  car,  on  tl 
left  hand  or  easterly  side  of  the  car  as  it  was  going  sont 
between  the  second  and  third  seats  from  the  rear  end  of  f! 
oar,  standing  with  his  face  turned  towards  the  opposite  aii 
of  the  car,  and  holding  on  to  the  two  stanchions  sopporti] 
the  roof  of  the  car  on  either  side  of  him.  Instead  of  staD 
ing  on  the  foot  board,  the  plaintiff  might  have  stood,  if  '. 
bad  seen  fit,  between  the  seats  inside  of  the  car.  Short 
after  the  car  had  started,  while  the  plaintiff  was  reachingl 
his  money  to  pay  his  fare,  he  was  thrown  from  the  car  1 
c  )ming  in  contact  with  a  trolley  pole,  fell  to  the  groni 
and  was  run  over  by  the  wheels  of  the  car  in  tow.    1 
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otjectioii  was  made  by  the  conductor  to  the  plaintiff's 

rtuding  on  the  foot  board,  nor  was  he  warned  that  there 

vu  any  danger  in  doing  so.    Between  Touro  and  Franklin 

streets  tlie  defendant' s  track  ran  close  to  the  carbstone  on 

the  easterly  side  of  Spring  street.    The  cars  were  proi)elled 

by  the  trolley  system.    Between  Touro  and  Franklin  streets 

the  ix)leB  supporting  the  trolley  wire  were  located  on  the 

edge  of  the  carbstone,  so  that  the  distance  from  the  rail  to 

tiie  inner  side  of  the  pole  varied  from  26  to  28  inches.    The 

distanoe  between  the  inside  of  the  poles  and  the  outer  edge 

of  the  foot  board  of  a  passing  car  varied  from  10  to  12 

indies ;  the  distance  in  the  case  of  the  pole  by  which  it  is 

alleged  tiie  plaintiff  was  struck  being  10  1-2  inches.    The 

plaintiff  did  not  know  of  the  location  of  the  xx)le  at  the 

{Kant  where  he  was  injured.     He  did  not  notice  any  poles 

from  the  time  he  got  on  to  the  car  until  he  was  struck,  and 

ooold  not  have  seen  them,  in  the  position  in  which  he  stood, 

beoanae"  they  were  behind  him.     He  had  never  ridden  over 

that  part  of  the  defendant's  road  prior  to  the  accident,  and 

via  familar  with  the  street  cmly  as  he  had  occasionally 

driven  through  it.    From  the  i>oint  where  the  plaintiff  got 

on  to  the  car,  to  the  point  where  he  was  thrown  off,  the  car 

bd  passed  eight  i>o1es,  that  by  which  the  plaintiff  was 

itru^  being  the  ninth. 

The  question  raised  by  the  plaintiff' s  exct'ption  is  whether, 
OB  these  facts,  the  court  was  justified  in  directing  a  verdict 
for  the  defendant.  To  have  warranted  the  direction  it  must 
have  olearly  appeared, —  so  clearly  that  the  court  could  say 
SB  a  matter  of  law, — either  that  the  defendant  was  not 
negligent,  or  that  the  plaintiff  was  guilty  of  negligence 
which  oontribnted  to  the  accident.  We  do  not  think  that 
either  of  these  propositions  was  sufficiently  clear  to  warrant 
the  court  in  taking  the  case  from  the  jury,  and  directing  a 
Terdict  for  the  defendant.  Common  carriers  of  passengers 
sie  reqaired  to  do  all  that  human  care,  vigilance,  and  fore- 
sight reasonably  can,  in  view  of  the  character  and  mode  of 
conveyance  adopted,  to  prevent  accident  to  passengers. 
TftUer  Y.  Thtbot,  9S  Til.  357  (76  Am.  Dec.  605);  Meier  v. 
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Peniisylcania  JR.  Co.,  64  Pa.  225  (3  Am. Rep.  681);  Topeka 
City  R,  Co.  V.  Higgs,  38  Kan.  375  ;  Philadelphia  &  B.  R. 
Co.  V.  Dei  by,  65  U.  S.  (14  How.  468, 486,  14  L.  ed.  502, 609.) 
It  is  a  matter  of  common  knowledge  that  railway  oompanies 
daily  undertake  to  carry,  as  did  the  defendant  on  the 
occasion  in  question,  passengers  greatly  in  excess  of  the 
seating  capacity  of  their  cars,  that  they  stop  their  can 
and  take  on  passengers   so    long   as   there  is  standing 
room   on   platforms    or   foot   boards   and    collect  fares 
from    those    on    platforms    or   foot   boards  as  well  as 
from  those  within  the  cars.      Ought  not  the  defendant^ 
in  view  of  the  rule  prescribing  the  duty  of  carriers  of  pa^ 
sen£:ers,   to  have  foreseen  the  possible  danger  to  which 
passengers  on  the  foot  boards  of  its  cars  might  be  exposed 
by  a  slight  turn  of  the  body  sidewise,  or  by  a  slight  incli- 
nation of  it  backward,  in  consequence  of  the  proximity  oi 
its  track  to  its  trolley  pole  at  the  point  where  the  plaintifl 
was  injured  ?    We  think  so.    North  Chicago  Street  H.  Co 
V.    Williams,  '140  111.  276 ;  Topeka  City  H.  Co.  v.  Biggi 
supra;  Cray  v.  Rochester  City  &  B.  R.  Co.^  61  Hon,  218 
Lehr  v.  Steinway  &  H.  P.  ^.  bi>.,  118  N.  Y.  666. 

But  the  question  which  has  been  chiefly  argued  i 
whether,  on  the  facts  recited,  it  sufficiently  appeared  thi 
the  plaintiff  was  guilty  of  contributory  negligence  to  jui 
tify  the  direction  of  the  court.  The  defendant  concede 
that  it  is  not  negligence  in  se  for  a  passenger  to  ride  on  tl 
foot  board  of  an  open  car,  but  contends  that,  as  the  outsid 
of  a  car  is  obviously  more  dangerous  than  the  inside,  it 
incumbent  on  any  one  who  rides  there  to  exercise  care  con 
mensurate  with  the  danger.  This  proposition  is  donbtle 
correct.  But  we  do  not  assent  to  the  defendant's  furtht 
contention  that,  if  the  passenger  is  injured  while  riding  c 
the  foot  board,  it  is  prima  facie  his  own  fault.  Undoub 
edly,  by  the  law  of  this  State,  the  burden  is  on  him  wl; 
sues  for  an  injury  to  show  that  he  was  in  the  exercise  i 
due  care,  and  the  question  whether  he  was  in  the  exercii 
of  due  care  is  to  be  considered  with  reference  to  the  fa< 
that  he  was  riding  in  a  dangerous  situation.     But  the  qua 


RHODE  ISLAND,  1893. 453 

Elliott  ▼.  Railroad  Co. 

tion  of  contributory  negligence  is  generally  for  the  jury, 
the  exceptions  being  where  the  facts  are  not  controverted, 
or  it  clearly  appears  what  course  a  person  of  ordinary  pru- 
dence would  pursue,  or  where  the  standard  of  duty  is  fixed, 
or  the  negligence  is  clearly  defined  and  palpable.     Clarke 
▼.  Rhodt  Island  Electric  Lighting  Co.,  16  R.  I.  463,  465 ; 
Chaffee  v.   Old  Colony  JR.  Co.,  17  R.  I.  658,  683.     A  pas- 
senger who  rides  on  the,  foot  board  of  a  car  necessarily 
takes  on  himself  the  duty  of  looking  out  for  and  protecting 
himself  against  the  usual  and  obvious  perils  of  riding  there, 
«uch,  for  instance,  as  injury  from  passing  vehicles,  or  by 
being  thrown  off  by  the  swaying  or  jolting  of  the  car ; 
issaming,  of  course,  proper  management  of  the  car,  and 
proper  construction  and  condition  of  the  road.     We  do  not 
think,  however,  that  the  danger  of  being  hit  by  a  trolley 
pole  is  such  a  peril  as  a  passenger  whom  the  railway  com- 
f     pany  has  undertaken  to  carry  on  the  foot  board  of  its  car 
IB  bound  to  anticipate  and  be  on  the  lookout  for,  unless, 
indeed,  it  appear  that  the  passenger  had  knowledge  of  the 
close  proximity  of  the  track  to  the  trolley  pole.     He  has  a 
right  to  assume  that  the  railway  company  has  performed 
its  duty  in  so  constructing  its  road  that  its  passengers,  even 
on  the  foot  boards  of  its  cars,  riding  there  by  its  permis- 
don,  shall  not  be  exposed  to  injury  by  the  unsafe  construc- 
tion of  its  road.     City  JR.  Co.  v.  Lee,  50  N.  J.  L.  435,  439. 
The  testimony  does  not  show  that  the  plaintiff  knew  of  the 
dose  proximity  of  the  defendant's  track  to  its  trolley  poles. 
Moreover,  the  accident  occurred  in  the  evening,  when,  on 
account  of  the  darkness,  the  danger  of  being  struck  by  the 
pole  would  not  be  so  apparent  as  in  the  daytime.     Nor 
does  the  testimony  show  that  the  posture  of  the  plaintiff 
on  the  foot  board  was  an  unusual  one,  or  any  movement  of 
his  which  would  naturally  expose  him  to  danger.     The 
defendant's  counsel  argues  that  it  is  a  necessary  inference 
from  the  fact  that  he  was  struck  that  he  was  leaning  back- 
ward at -a  considerable  angle.     The  plaintiffs  testimony 
was  that  he  was  in  the  act  of  taking  his  fare  out  of  his 
pocket.     The  defendant's  counsel,  in  argument,  stated  that 
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the  plaintiff  illustrated  his  testimony  by  raising  his  arm  as 
though  to  take  his  money  out  of  his  vest  pocket.     If  this  be 
00,  the  plaintiff's  elbow,  as  he  stood  with  his  back  to  the 
trolley  i>oles,  would  naturally  project  several  inches  beyond 
the  line  of  his  body,  and  a  slight  inclination  would  suffice 
to  bring  it  into  contact  with  a  i>ole  only  ten  and  a  half 
inches  from  the  edge  of  the  foot  board.    The  fact  that  th% 
plaintiff  had  already  safely  passed  eight  i>oles  gives  prob^ 
ability  to  the  theory  that  the  accident  was  due  to  the  lift^ 
ing  of  his  arm  in  the  manner  stated. 
PlaintijBr s  petition  for  a  new  trial  granted. 


NoTB.— SeenoietoZaiinedif  ▼.  CUy  of  Landng,  p(mL 


Oaffney  v.  Brooklyn  City  Railway  Compahy. 

Cfiip  Court  of  Brooidyn  (N.  Y.)  General  Term,  Nov.,  189$. 

(6  Miflo.  1.) 
Eleotrto  STBnr  bailwat.— Duty  to  PAaBBNonui.— NsouoBiaB. 

If  an  electric  street  railway  company  ordinarily  uses  a  chain  upon  the 
side  of  open  cars  to  prevent  passengers  from  getting  on  or  off  on  tlie 
side  next  to  the  other  track,  the  omission  to  have  such  chain  in  place  Is 
an  invitation  to  passengers  to  get  on  at  that  side. 

A  motorman,  knowing  of  such  imfdied  invitation,  is  bound  to  ezeroiae  mors 
care  when  passengers  are  boarding  a  car  at  a  station  than  when  meeiiBg 
another  car  in  motion. 

Appeal  by  defendant  below  from  a  judgment  awarding 
damages  for  personal  injuries.    Facts  stated  in  opinion. 

Jos.  &  Thos.  H.  Troy^  for  plaintiff  (respondent). 

Morris  &  WhiteTiousey  for  defendant  (appellant). 

CiiEMEXT,  Ch.  J  :    The  questions  involved  in  this  appeal 
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seem  to  be  mainly  of  fact.     The  plaintiff  and  two  witnesses 
called  in  her  behalf  testify  that  they  were  passengers  on 
a  train  of  the  Fort  Hamilton  line,  which  stopped  in  Third 
aTenne,  in  this  city,  at  Twenty-fifth  street ;  that  the  pas- 
f     sengers  were  given  transfer  tickets,  and  many  of  them 
walked  a  short  distance  to  take  a  Hamilton  avenue  car 
s:anding  on  the  same  track  ;  that  many  of  the  passengers 
got  on  the  car,  which  was  an  open  one,  on  the  side  nearest 
the  sidewalk,  but  that  ten  or  fifteen  went  on  the  other 
ride ;  that  plaintiff  was  about  to  get  ui>on  the  car  when  a 
car  came  down  on  the  other  track  at  a  rapid  rate  of  speed 
and  struck  her.    The  only  witness  for  the  company  who 
saw  the  injury  was  the  motorman.     He  testified  that  the 
plaintiff  made  a  dart  from  behind  the  car,  and  jumped  for 
the  second  stanchion,  about  four  feet  from  the  rear  of  the 
Hamilton  avenue  car,  and  fell  under  his  car.    It  appeared 
that  the  company  used  chains  on  the  sides  to  prevent  pas- 
sengers from  boarding  cars,  and  that  the  chains  at  the  time 
were  down  on  both  sides  of  the  car. 

The  place  in  question  was  a  transfer  station,  and,  as  the 
company  used  chains  when  they  did  not  permit  passengers 
to  enter  a  car,  the  fact  that  the  same  were  down  on  the  side 
next  the  other  track  was  an  invitation  to  passengers  to 
enter  the  car  on  that  side.  We  are  also  of  opinion  that 
the  motorman,  when  he  saw  that  passengers  were  entering 
a  car  at  the  station,  was  bound  to  exercise  more  care  than 

when  passing  another  car  in  motion,  and  particularly  when 

he  knew  that  the  company  invited  passengers  to  enter  on 

the  side  of  the  car  near  the  other  track. 
The  weight  of  evidence  was  on  the  side  of  plaintiff,  and 

we  can  see  no  legal  reason  why  the  verdict  of  the  jury 

should  be  disturbed. 
Judgment  and  order  denying  new  trial  affirmed,  with 

costs. 
OsBOBNS,  J.,  concurs. 
Judgment  and  order  affirmed. 


KoTB.— See  note  to  Kennedy  ▼.  City  of  Lansing,  po9i. 
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Maurice  Gilbert  v.  West  End  Street  Railway  Cot 

PANY. 

Ma89achu8ett9  Supreme  Judicial  Covri,  Jan.  6, 1894, 

(160  MfMB.  408.) 

EUBGTRIO  8TRE8T  RAILWAY.—  DUTY  TO  PASgENQKRS.—  NbQLIUBNOB. 

In  an  action  for  personal  injuries  sustained  by  the  plaintiff  when  alighting 
from  an  electric  street  car,  held,  that  an  instruction  to  the  jury  that  If 
it  was  possible  for  the  defendant  to  prevent  the  accident,  it  was  guilty 
of  negligence,  was  properly  refused. 

Also  held,  proper  to  charge  the  jury  that  if  those  in  charge  of  the  oar  had 
waited  a  reasonable  time  at  a  station  for  passengers  to  alight,  nnd  » 
passenger  made  no  move  to  alight  until  the  car  started  again,  and  gave 
the  conductor  no  notice  that  he  desired  to  do  so,  there  was  no  n^^iiicmae 
in  starting  the  car. 

Appeal  by  plaintiflf  from  judgment  of  Superior  Court, 
Suffolk  county,  upon  a  verdict  for  defendant. 

The  following  request  to  charge  the  jury  was  made  by 
the  plaintiflf  and  refused:  "That,  if  it  was  i>ossible  for  th^ 
defendant  to  prevent  this  accident,  then  defendant  wum 
negligent.*' 

The  following  requests  of  the  defendant  were  charged, 
over  the  objection  of  the  plaintiflf:  "(1)  A  common  earner 
is  bound  to  delay  at  a  station  or  stopping  place  only  a  rea- 
sonable length  of  time  for  the  purpose  of  allowing  pas- 
sengers to  alight,  unless  those  in  charge  know,  or  have 
reason  to  know,  that  some  passenger  has  not  got  oflf,  and 
is  desiring  to  do  so.  (2)  Passengers  on  a  street  car,  when 
at  their  place  of  destination,  should  leave  the  car  with 
reasonable  dispatch ;  and  after  the  car  has  stopped  a  rea- 
sonable time,  for  passengers  to  get  oflf,  and  as  soon  as  all 
passens^ors  destined  for  a  particular  place,  or  intending  to 
get  oflf  there,  liave  apparently  left,  and  the  conductor  has 
no  notice  that  any  one  else  is  trying  to  get  oflf,  then  the 
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condnctor  may  properly  start  his  car.    (3)  If  the  car  had 

Mopped  a  reasonable  time,  and  the  plaintiff  did  not  step 

from  the  car  until  after  the  car  had  started,  and  was  not, 

%t  the  time  of  starting  the  car,  apparently  in  the  act  of 

Ifianng  it,  and  the  conductor  did  not  know,  or  have  any* 

notice,  or  have  reason  to  know,  that  the  plaintiff  was 

intending  or  desiring  to  get  off  there,  then  there  was  no 

Diligence  on  his  part  in  starting  the  car.     (4)  If  the  jury 

find  that  the  car  had  waited  a  reasonable  length  of  time  for 

passengers  to  alight,  and  that  the  plaintiff  delayed,  and 

iTM  not  apparently  in  the  act  of  leaving  the  car  when  the 

bell  was  given  for  the  car  to  start,  and  the  conductor  had 

no  notice  or  knowledge  of  the  plaintiff's  intention  or  desire 

to  get  off,  then  there  was  no  negligence  in  starting  the  car. 

(S)  The  conductor  was  not  bound  to  know  that  every  pas- 

aeqger  had  lieft  the  car  that  was  intending  to  leave  it  at 

tint  plaoei  in  the  absence  of  any  sign  of  such  intention ; 

•nd  if,  after  waiting  a  reasonable  time,  he  took  reasonable 

tiieans  to  see  whether  passengers  were  at  the  time  leaving 

t^hid  car,  and  no  one  appeared  to  be  leaving  it,  and  the  con- 

^ actor  did  not  know,  or  have  any  reason  to  know,  that  the 

.X>laintiff  was  intending  to  get  off,  there  was  no  negligence 

lia  starting  the  car." 

£  jP.  CarveTj  JB.  JB.  Blodgett^  for  the  plaintiff. 

W.  B.  SproiU,  for  the  defendant. 

FiSLD,  C.  J.:  The  plaintiff  fell  from  the  running  board  of 
an  open  electric  car,  and  was  injured.  The  principal  ques- 
tion of  fact  in  the  case  was  whether  the  plaintiff  stepped  from 
tile  running  board  to  the  ground  after  the  car  had  started,  or 
wheHner  the  xx>nductor  caused  the  car  to  start  while  the 
plaintiff  was  in  the  act  of  stepping  off,  Some  pther  ques« 
tions  connected  with  this  were  whether  the^cp^ductoL'  caubed 
the  car  to  stop  a  reasonable  length  of  time  for  pa&sengers 
to  alight ;  whether,  at  the  time  he  caused  the  car  to  start 
after  having  it  8topi)ed,  he  had  any  notice  or  knowledge 
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that  the  plaintiff  intended  to  step  from  the  car;  and 
whether,  if  he  had  no  notice  or  knowledge  of  this,  he  took 
reasonable  means  to  see  whether  the  plaintiff  waa  leaving 
or  about  to  leave  the  car. 

Of  the  rulings  requested  by  the  plaintifF,  the  first,  tii, 
*i;hat  if  it  was  possible  for  the  defendant  to  prevent  this  aod- 
dent,  then  the  defendant  was  negligent^"  plainly  oo^tnok 
to  have  been  given.  Although  common  carriers  of  passmgen 
are  required  to  use  a  high  degree  of  care  towards  the  paa> 
sengers  carried,  such  carriers  never  have  been  held  ratpoa- 
sible  for  all  accidents  which  by  any  .iK>ssible  moans  they 
could  have  prevented.    Dodge  v.  Boston  <ft  Bangor  Steamr 
ship  Co.,  148  Mass.  207,  218.     «     «     «     The  instmotirai 
given  to  the   jury  by   the    presiding  justice,  to  which 
exceptions  were  taken,  seem  to  us  correct.    NiehoU  ?« 
Middlesex  Railroad  106  Mass.  463. 

Exceptions  oven  uUsdL 

NoTB.«*See  note  to  Kennetfy  ▼•  City  cf  Laiuingt  po&i* 


The  Marion  Strbet  Railway  Coxfaity  y.  SRAFraoL 

dppcUate  Court  <tf  Indiaito,  March  Xfi  M^^ 

(9  lud.  App.  4IM.) 

Elsctbio  stbeit  bao^wat.— Duty  to  PASSBManis.— OoNnuBuroKr 

NKaUOBlfCl. 

« 

It  is  not  contributory  negligence  for  a  paaaenger  to  suuid  upon  the  flM* 
form  of  an  electrio  street  car.  So  held  in  an  action  for  damages  caafle4 
to  the  plamtilf  by  a  broken  trolley  pole  and  wheel  falling  upon  hitn. 

M'vxiAh  l^y  a&Xeudant  from  judgment  oC  Cii*oait  Qoott^ 
Blucklgid  county, 


INDIANA,  1893.  4C9 

-  ■   — ■ — ■ ^~ 

Railway  Co.  ▼.  Shaffer. 


W.  H.  CarrcU  and  O.  D,  DeaUj  for  appellant. 

K  J.  PanltiSj  T.  B.  Dicken^  J.  Cantwell  and  8.    W. 
OantweUj  for  appellee. 

LoTZy  J. :  The  appellant  owns  and  operates  an  electrio 
street  railway  in  the  city  of  Marion.  The  power  was  com- 
monicated  to  the  motor  by  the  overhead  trolley  method. 
The  appellee,  as  a  passenger,  was  riding  on  the  rear  plat- 
fona  of  the  motor  car  when  the  trolley  pole  broke,  and 
the  trolley  wheel  and  a  portion  of  the  pole  fell  upon  him. 
He  bronght  this  action  to  recover  damages  for  the  injury 
rostained,  and  recovered  a  judgment  in  the  court  below. 

The  only  error  discussed  by  appellant's  counsel  on  this 
appeal  is  that  the  trial  court  erred  in  overruling  appel- 
lant^  motion  for  a  new  trial. 

It  is  insisted  that  the  verdict  is  not  supported  by  suffl- 
dent  evidence,  and  is  contrary  to  the  law,  in  that  it  appears 
that  the  appellee  was  guilty  of  contributory  negligence  in 
lemaining  upon  the  platform  when  he  might  have  occupied 
a  seat  within  the  car. 

It  is  not  contributory  negligence,  per  se,  for  a  passenger  to 
itand  or  sit  upon  the  platform  of  a  street  railway  car. 
]folan  Y.  Brooklyn  City,  etc.  H.  R.  Co.,  87  N.  Y.  63  (41 
Am.  Rep.  346)  ;  Maguire  v.  Middlesex^  etc.  R.  R.  Co.,  115 
Maes.  239 ;  Thirtefnthj  etc.  Street  R.  W.  Co.  v.  Boudrou, 
82  Pa.  St.  475,  (37  Am.  Rep.  707). 

In  this  casei  there  was  evidence  which  tended  to  show  that 
the  car  was  crowded  at  the  time,  and  there  was  no  room 
for  the  api)ellee  on  the  inside  of  the  car.  True,  the  evi- 
dence on  this  point  was  conflicting,  and  perhaps  the  weight 
of  it  tended  to  establish  the  contrary,  still  this  court  will 
not  weigh  the  evidence  under  such  circumstances. 
Judgment  afELrmed,  at  costs  of  appellant. 


Kan.— See  note  to  next  oaee. 
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tbat  particnlar  system  of  transportation,  as  virtually  so  as 
liie  horses,  harness  and  vehicles  of  other  systems.    If 
injury  is  occasioned  to  a  passenger  by  a  defect  in  a  rail, 
or  by  reason  of  an  improper  adjustment  of  that  system,  the 
city  can  be  no  more  held  than  if  a  passenger  in  an  omnibus 
1b  injured  because  of  the  breaking  of  a  defective  axle,  or 
"because  the  horses  were  hitched  too  long  or  too  short.    The 
injury  in  the  present  case  was  not  occasioned  by  the  con- 
ation of  the  street,  but  by  an  improper  arrangement  of  the 
appliances  employed  in  a  method  of  its  use.    Respecting 
the  liability  of  the  city,  the  case  is  the  same  as  if  plaintiff 
kid  been  injured  by  contact  with  a  car  on  a  parallel  track 
of  a  double  track  system.    Municipalities  are  in  no  sense 
ittponsible  for  the  adjustment  of  the  parts  of  this  mode  of 
buisportation.    They  may,  by  the  exercise  of  the  .police 
power,  prohibit  such  an  adjustment  as  would  endanger  life, 
^t  the  failure  to  exercise  that  x>ower  would  not  render  them 
^ble  to  resx>ond  in  damages  ;  nor  would  the  exercise  of  a 
jxiohibitory  ordinanca,  its  violation,  and  consequent  injury, 
Evolve  them  in  liability.     They  are,  of  course,  bound  to  see 
tbat  the  construction  of  tracks  in  streets  does  not  necessarily 
ititerfere  with  or  endanger  other  uses  of  such  streets,  but 
t:liey  are  not  insurers  of  street  car  passengers  against  defects 
Xd  the  street  car  system  itself. 
Tiie  judgment  is  affirmed. 
The  other  justices  concurred. 


Hon. —  In  the  fourteen  preceding  cases,  the  matters  under  consideration 
ifiited  to  the  dutj  of  electric  street  railway  companies  to  the  passengers 
QpOD  their  oars,  and  questions  of  negligence  and  contributory  negligence 
in  cues  of  personal  injury. 

The  following  are  memoranda  of  other  decisions  in  cases  of  gimilfrT 
■ttore: 

In  Piper  t.  Minneapolis  St.  Ry.  Co,,  Minnesota  Supreme  Court,  June  16, 
1696  (S2  Minn.  389),  the  action  was  brought  by  a  passenii^er  wlio  had  been 
injared  while  attempting  to  alight  from  an  electric  car.  The  car  had  been 
topped  at  her  signal,  and  she  was  in  the  act  of  getting  off  without 
niimi  immjr  delay,  when  the  car  was  suddenly  started  without  notice  or 
warning,  and  she  was  injured.  Held,  that  it  was  not  error  to'charge  the  jury 
Ihat  if  the  plaintiff  was  put  in  a  position  of  peril  by  the  sudden  starting  of 
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the  car,  and  jumped  off  as  it  started,  and  a  person  of  ordinary  pmdeoM 
would  have  done  the  same  thing,  it  was  not  contributory  negligence. 

In  White  V.  Atlanta  Consol.  St.  Ry.  Co,,  Georgia  Supreme  Court,  Mardi, 
1898  (92  GkL  494),  an  action  for  personal  injuries,  it  was  held  not  ptr  a 
negligence  for  a  person  with  a  handkerchief  in  one  hand  and  an  umbnllf 
in  the  other,  to  attempt  to  board  an  electric  street  car  while  the  cir  tnt 
stepping  to  take  on  passengers,  but  before  it  had  become  entirely  statkn 
ary  ;  but  that  it  was  a  proper  question  for  the  jury.  Judgment  of  mm 
suit  reversed. 

In  Beat  v.  LoweU  dt  Draeut  St.  By.,  Massachusetts  Supreme  Judidi 
Ckmrt,  Dec  8,  1892  (157  Mass.  494),  the  plaintiff  was  standing  upon  tii 
front  platform  of  an  electric  car,  when,  on  approaching  a  switch,  tl 
motorman  suddenly  turned  on  full  power  and  the  plaintiff  was  thrown  c 
and  injured.  It  was  claimed  that  the  switch  was  defective.  Held,  i 
error  in  charging  the  jury  that  "  if  standing  upon  the  front  platfonn 
above  described,  would  be  an  act  of  carelessness,  or  failure  to  exerdse sat 
a  degree  of  care  as  men  of  ordinary  prudence  would  exercise  under  t 
same  circumstances,"  plaintiff  could  not  recover. 

In  Slaughter  v.  Metropolitan  St.  Ry.  Co.,  Missouri  Supreme  Court,  M 
80,  1893  (116  Mo.  289),  the  plaintiff  stepped  upon  the  front  platf<»in  of 
trolley  car  and  was  told  by  the  motorman  to  get  off  and  go  to  the  ret 
While  he  was  in  the  act  of  getting  off,  the  motorman  suddenly  increai 
the  speed  of  the  car  and  plaintiff  was  thrown  off  and  injured.  Qoertic 
of  contributory  negligence  and  damages,  mostly  the  latter. 

In  James  v.  Duluth  St.  Ry.  Co.,  Minnesota  Supreme  Court,  Nor* 
1898  (55  Minn.  271),  held,  that  while  it  may  be  the  duty  of  the  oondaot 
of  an  electric  car  in  case  of  a  rush  of  passengers,  to  use  reasonable  effcnt 
check  it  and  prevent  injury  to  those  getting  off,  it  is  not  his  duty  to  an 
an  able-bodied  passenger  to  alight,  in  absence  of  any  appearance  of  gpoo 
danger* 
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.  Mabt  Jakb  Hiokk aw,  Respondent,  v.  The  Union  Depot 

R  R.  Go.«  Appellant. 

at  Lomia  Court  ef  Aiipwl,  Nov.  ii,  1892, 
(47  Mo.  App.  ^) 
bKmao  nBRST  RAttWAY.— Duty  to  travelers.— Colltwow.—Nbolt- 

OSNOB  AUtD  CONTRIBX7TORY  NE0L10BNCE. 

A  penoB  driTing  upon  the  tracks  of  an  electric  railway  is  not  a  trespasser 
there,  and  while  he  must  turn  aside  to  meet  a  car  or  let  it  pass  himt 
those  in  charge  of  the  car  must  also  use  reasonable  diligence  to  discern 
the  danger  to  which  he  may  be  exposed. 
The  degree  of  care  required  of  those  in  charge  of  electric  street  cars,  and 
of  traTelevs  in  highways  crossed  or  traversed  by  them,  to  avoid  collision, 
it  much  greater  than  in  the  case  of  horse  cars,  by  reason  of  the  greater 
ipeed  and  momentum. 
To  ran  an  electric  car  more  rapidly  than  is  permitted  by  municipal  ordi- 
Banoe,  or  to  fail  to  ring  a  bell  when  approaching  a  street  crossing,  is 
ae^igenoe,  for  the  result  of  which  the  railway  company  must  answer, 
ia  absence  of  contributory  negligence. 
U  is  the  duty  of  a  traveler  approaching  the  crossing  of  an  electric  street 
lailway  to  both  look  and  listen  for  approaching  cars,  and  the  failure  of 
ft  trial  court  to  so  charge  held,  in  the  given  case,  reversible  error, 
hflure  to  so  look  and  listen,  if  by  so  doing  the  accident  could  have  been 
avoided,  ia  fatal  contributory  negligence,  unless  those  in  charge  of  the 
car  saw,  or  by  the  exercise  of  ordinary  diligence  could  have  seen«  the 
Iklaintifrs  peril  in  time  to  prevent  the  injury. 

Appeal  from  St.  Louis  City  Circuit  Court 
0.  A.  Firikelnhurg^  for  appellant. 
/.  F.  Merryman^  for  re8X)ondent. 

Biggs,  J. :  The  defendant  owns  and  operates  an  electric 
street  railway  in  the  city  of  St.  Louis.  The  ordinances  of  the 
city,  conferring  the  right  to  the  use  of  the  streets,  among 
other  restrictions,  prohibit  the  defendant  from  running  its 
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cars  at  a  greater  rate  of  speed  than  fifteen  miles  an  hour. 
The  road  has  a  double  track,  and  it  extends  north  and 
south  along  the  centre  of  California  avenue.    This  aTenne 
is  sixty  feet  wide,  and  is  intersected  at  right  angles  by 
Keokuk  street,  of  like  width.    On  the  night  of  October  11, 
1890,  the  plaint iiBTs  son,  while  driving  the  plaintiffs  horse 
and  buggy,  attempted  to  cross  the  defendant's  track  atfhe 
intersection  of   the  above-named    streets.    There  was  a 
collision  with  one  of  defendants  cars,  which  resulted  in 
damnge  to  the  horse  and   buggy.    The   present  action 
originated  before  a  justice  of  the  peace  to  recover  fhe 
damage.    The  plaintiff   alleged   that   the   collision  was 
brought  about  by  the  negligence  of  defendant's  servant! 
in  running  the  car.    The  defendant  denied  that  its  servanti 
were  careless  and  negligent,  but  averred  that  the  acciden 
was  directly  produced  by  the  negligence  of  the  driver  a 
the  horse.    The  plaintiff  had  judgment,  both  before  th 
justice  and  in  the  Circuit  Court,  and  the    defendant^  b 
successive  appeals,  has  brought  the  case  to  us  for  review. 

The  defendant  complains  of  the  action  of  the  court  i 
giving  and  refusing  instructions.  Two  assignments  ai 
based  on  the  action  of  the  court  in  refusing  instructioi 
asked  by  the  defendant.  The  assignments  may  be  coi 
sidered  together. 

The  refused  instructions  are  as  follows : 
'  "Tou  are  invStructed  that  it  was  the  duty  of  the  perse 
driving  plaintiff's  buggy,  before  crossing  defendant's  rai 
way  tracks,  to  look  and  listen  for  approaching  railwa 
cars,  and  if  you  find  from  the  evidence  that  the  person  i 
charge  of  plaintiff's  buggy  failed  to  look  and  listen,  an 
that  by  looking  and  listening  he  might  have  observed  tl 
approaching  motor  car  in  time  to  avoid  a  collision,  an 
that  by  the  exercise  of  reasonable  care  he  might  ha^ 
avoided  such  collision,  then  you  will  find  for  the  defem 
ant." 

''  You  are  instructed  that  the  defendant's  cars  have  tl 
preference  in  the  use  of  its  tracks,  and  that  the  driver  < 
plaintiff's  horse  and  buggy  had  no  right  to  drive  upon  tl 
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nulioad  tracks  so  as  to  obstruct  or  unnecessarily  interfere 
with  the  passage  of  defendant's  motor  car;  and,  if  the  person 
in  charge  of  the  bnggy  drove  upon  said  track  without  neces- 
sity, when  a  car  was  approaching  at  a  short  distance,  and 
in  sight,  he  was  bound  to  exercise  more  care  and  diligence 
than  he  would  in  driving  upon  a  common  roadway  to  see 
that  the  car  was  not  impeded  and  to  avoid  collision.    It 
iras  the  duty  of  plaintiffs  driver,  under  such  a  state  of 
fccts,  to  stop  the  vehicle  or  to  turn  aside  to  avoid  the  car, 
and  if,  through  negligence  or  wilfulness  on  his  part  in  this 
respect,  a  c-ollision  ensued,  the  plaintiff  is  not  entitled  to 
recover   damages   against    the   defendant,    provided   the 
defendant  exercised  reasonable  diligence  to  avoid  the  acci- 
dent after  it  became  aware  of  the  danger  to  which  plaintiff 
bad  been  exposed. ' ' 
The  determination  of  these  assignments  requires  a  dis- 
cussion by  us  of  the  nature  and  extent  of  the  right  of  the 
defendant  to  the  use  of  the  streets  for  its  railway,  and  the 
degree  of  care  necessary  to  be  exercised  in  running  such  a 
read  to  avoid  injury  to  persons  and  property  lawfully  on 
fte  streets.     And  the  questions  thus  presented  necessarily 
ia?olve  the  corresponding  duty  and  care  of  the  citizen, 
while  using  the  street,  to  avoid  such  injuries. 
The  court  told  the  jury  in  its  instructions  that,  if  the 
driferof  the  horse  failed  to  exercise  "ordinary  care"  in 
spproaching  the  defendant's  railway  tracks,  or  in  attempt- 
ing to  cross  them,  then  he  was  guilty  of  contributory  negli- 
aioe,  and  the  plaintiff  could  not  recover,  unless  the  jury 
farther  found  that  the  defendant's  servants  in  charge  of 
the  car  could  have  stopped  it  in  time  to  have  avoided  the 
collision,  after  they  saw,  or  by  the  exercise  of  ordinary 
vigilance  could  have  ascertained,  the  perilous  position  in 
which  the  horse  and  buggy  were  placed.     The  aim  of  the 
defendant's  first  instruction,  which  the  court  refused,  was 
to  supplement  this  charge,  by  informing  the  jury  that, 
under  the  circumstances  of  this  case,  ''  ordinary  care^^^  as 
used  in  the  court's  instructions,  required  the  driver  of  the 
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horse  and  buggy  to  listen  and  look  for  approaching  canon 
the  defends  nt's  road.  It  is  conceded  that  this  is  the  law 
applicable  to  steam  railways,  but  the  plaintiflfs  counsel 
argues  that  no  such  duty  is  imposed  by  law  on  a  person 
approaching  the  crossing  of  an  electric  or  cable  railway. 

In  the  discussion  of  this  question  we  are  substantially 
without  precedent  to  guide  us  in  its  solution,  because  we 
are  dealing  with  a  new  means  of  transportation,  and  a  new 
use  of  the  streets.  But  the  principles  of  the  common  law 
are  so  comprehensive  that  they  find  ready  application  and 
govern  in  all  business  transactions,  however  novel  or  com- 
l>lex.  When  railroads  were  constructed,  and  the  steam 
engine  or  locomotive  was  invented,  the  courts  readily  ap- 
plied the  principles  of  the  common  law  to  this  new  and 
dangerous  agency,  and,  among  other  things,  decided  thai 
it  was  negligence  to  run  such  a  dangerous  thing  aa  a  loco 
motive  across  a  public  highway  or  street  without  givinj 
some  warning  of  ita  approach.  It  is  upon  this  principl 
that  our  legislation  on  the  subject  is  based.  The  comrt 
also  decided  that,  although  all  persons  were  entitled  to  th 
free  use  of  the  public  highways  and  streets,  yet  it  wa 
negligence  for  anyone  to  cross  a  railroad  track  at  the  cro« 
ing  of  a  public  highway  without  looking  and  listening  fc 
the  cars.  When  the  courts  were  asked  to  apply  the  sani 
rule  to  a  person  crossing  the  track  of  a  street  railway 
where  the  cars  were  drawn  by  horses,  it  was  held  that  th 
same  degree  of  watchfulness  ought  not  to  be  exacted,  becam 
horse  cars  are  not  run  at  the  same  rate  of  speed  as  steal 
cars— are  not  attended  with  the  same  danger,  and  are  n( 
so  diflScult  to  check.  Some  of  the  courts  also  placed  thi 
rule  on  the  additional  ground  that  the  horse  railway  ha 
not  the  same  right  to  the  use  of  its  track  as  a  steam  rai 
way  had  to  its  track.  We  admit  that  the  right  of  occupa 
tion  is  different,  but  we  are  not  clear  that  this  difference  c 
tenure  aff^ds  any  reason  for  a  different  degree  of  vigilanc 
on  the  part  of  the  citizen.  But  we  are  not  dealing  with 
horse  car  case.  We  have  here  an  electric  railway,  a  ne^ 
and  dilTeient  motor  power,  and  we  are  called  upon  to  la; 
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down  801116  general  rules  which  should  govern  in  its  opera- 
"lioD,  and  also  say  whether  persons,  before  attempting  to 
^rocB  the  track  of  such  a  railway,  should  look  and  listen 
for  the  cars.  We  do  not  think  that  it  could  be  successfully 
Budntained  that  the  law  requires  only  that  degree  of  care  in 
operating  an  electric  road,  which  it  exacts  in  running  horse 
«m.  The  degree  of  watchfulness  ought  to  be  much  greater 
is  the  one  case  than  the  other,  because  the  danger  of  col- 
lUon  from  the  electric  car  is  much  greater  by  reason  of  iti 
greater  speed  and  momentum.  We,  therefore,  think  thai 
tte  law  requires,  and  common  prudence  dictates,  that  per- 
Kwi  in  charge  of  an  electric  car  should  not  only  keep  a 
rtrict  watch  along  all  portions  of  the  route,  but  that  they 
thoold  give  warning  of  the  approach  of  the  car  to  a  street 
or  other  public  crossing.  It  is  for  like  reasons  that  we  think 
Hiata  greater  degree  of  watchfulness  is  imposed  on  the 
citizen  in  the  one  case  than  the  other.  It  is  asking  but 
little  of  a  person  to  use  his  eyes  and  ears  in  traveling  along 
tte  streets  of  a  i)oiiulous  city,  especially  when  he  knows,  as 
it  appears  that  the  driver  of  the  horse  did  in  this  case,  that 
ko  is  approaching  the  crossing  of  an  electric  or  cable  road. 
Therefore,  we  are  unable  to  see  why  the  courts  should  not 
90  instruct  the  jurors,  where  electric  or  cable  roads  are  con- 
cerned. It  is  done  every  day  in  steam  railway  cases,  where 
the  conditions  are  substantially  the  same.  Our  conclusion 
18  that  the  court  committed  error  in  refusing  the  def end- 
tnf  •  first  instruction.  Whether  the  error  was  harmless  or 
not,  depends  upon  other  facts  and  circumstances  which  we 
vOl  notice  further  on  in  this  opinion. 

The  refusal  of  defendant's  second  instruction  was  proper. 
It  is  true  that  it  is  the  duty  of  a  person  driving  a  wagon  or 
other  vehicle  along  a  public  street  to  give  the  right  of  way 
to  the  cars  of  a  street  railway,  and  it  is  wron.^  for  such 
person  to  unnecessarily  interfere  with  or  obstrurt  the  pas- 
sage of  cars.  But  the  fact  that  such  person  drives 
on  to  the  tracks  of  a  street  railway  does  not  make  him  a 
trespasser  thereon.  He  has  a  right  to  be  there,  but  he  must 
torn  aside  when  he  meets  a  car,  or  when  it  is  necessary  to 
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tick  on  which  the  car  was  approaching  when  the  driver 
list  reached  a  x>^int  from  which  he  had  an  unobstructed 
new  of  the  track.     These  facts  to  which  the  driver  of  the 
lione  testified  have  a  tendency  to  prove  that  the  accident 
ooold  have  been  avoided,  if  the  driver  had  only  looked  and 
oade  proi>er  efforts  to  stop  his  horse  after  he  discovered  the 
car.    We  therefore  conclude  that  the  Circuit  Court  commit- 
ted prejudicial  error  in  refusing  the  defendant's  first  instruc- 
tion.   Without  it,  the  jury  might  have  concluded  that  it 
Wis  not  the  driver's  duty  to  look  for  cars. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 
All  the  judges  concur. 

On  Motion  for  Rehearing. 

BioGS,  J. :  A  re-examination  of  the  questions  involved 
in  this  case  has  confirmed  us  in  the  correctness  of  our 
opinion. 

The  case  stands  this  way  for  retrial :  If  the  persons  in 
charge  of  the  car  were  running  it  at  a  rate  of  speed  greater 
than  provided  by  ordinance,  or  if  they  failed  to  ring  the 
bell  when  approaching  the  crossing  of  Keokuk  street,  they 
were  guilty  of  negligence,  and  the  defendant  must  answer 
for  all  resulting  injuries  to  plaintiff's  property,  unless  the 
driver  of  the  horse  was  guilty  of  contributory  negligence ; 
that  18,  failed  to  listen  and  look  for  the  approaching  car 
before  attempting  to  cross  the  track,  when  by  so  doing  the 
accident  could  have  been  avoided.     And  even  though  the 
driver  tww  thus  guilty  of  contributory  negligence,  yet  the 
defendant  would  still  be  liable,  if  the  persons  in  charge  of 
the  car  saw,  or  by  the  exercise  of  ordinary  diligence  could 
have  seen,  the  perilous  position  of  the  plaintiffs  property 
in  time  to  have  avoided  the  injury  to  it.    This  is  the  practi- 
cal effect  of  our  decision,  and  we  do  not  think  that  it  is  so 
far-reaching  in  its  effects  as  ^'to  give  to  the  defendant  the 
right  of  California  avenue  in  preference  to  the  citizens  of 
the  city,"  as  stated  in  the  motion  for  rehearing.     The  fears 
of  the  plaintiff's  counsel  in  this  respect  are  groundless. 
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There  is  a  technical  objection  to  the  defendant's  first 
instraction,  which  the  court  refused,  which  ought  to  be 
remedied  on  a  retrial.     It  does  not  contain  the  modification 
that  the  defendant  would  in  any  event  be  liable,  if  its  ser- 
vants saw,  or  by  the  exercise  of  reasonable  vigilance  conld 
have  seen,  the  horse  and  buggy  in  dme  to  have  prevented 
the  collision.    The  recent  decisions  of  the  Supreme  Court 
seem  to  hold  that  an  omission  of  this  kind  is  not  reversible 
error,  or  good  ground  for  refusing  an  instruction,  where 
the  other  instructions  contain  the  necessary  qualification. 
We  think,  however,  that  where  an  instruction  purports  to 
cover  the  whole  case,  it  would  be  better  if  it  stated  the 
whole  law. 

The  motion  for  rehearing  will  be  denied.     All  oonoor. 


NOTK.— See  note  to  Boerth  v.  West  Side  R.  Oo.f  poai. 


Carson   v.   Federal   Street   and  Pleasant   Valley 

Ry.  Co. 

Pennsylvania  Supreme  Courts  Jan,  jK5,  189t. 

(147  Pa.  St.  219.) 

Elbotric  strwct  railway.— Duty  to  travklvbs. — Collision. —  CXmt- 

tributort  nkguoknok. 

For  a  traveler  when  about  to  cross  an  electric  street  railway  track  to  fail 
to  look  for  approaching  cars  is  contributory  negligence,  which  wiU  bar 
recovery  in  case  of  collision. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county,  awarding  damages  to 
plaintiff  for  injuries  to  his  hoi-ses  and  wagon  by  collision 
with  an  electric  street  car.     Facts  stated  in  opinion. 

Wm.  A,  Stone  of  Stone  &  Potter^  for  appellant. 


PENNSYLVANIA,  1892.  471 

Carson  v.  Railway  Co. 

Jacob  H.  Miller^  with  him  McBride^  for  the  appellee. 

Opinion  by  Mr.  Justice  Green:    The  facts  of  this  case  d<» 
iwtseem  to  be  involved  in  controversy.     The  defendant 
operates  a  line  of  street  cars  passing  through  Washington 
street,  in  the  city  of  Allegheny.    The  plaintiff  s  team,  in 
cfaai)2;e  of  Orr,  the  driver,  was  engaged  in  hauling  along  C 
street,  in  the  same  city.    In  going  along  C  street  to  his  des- 
tination, Orr's  route  crossed  Washington  street  and  the 
defendant's  tracks  therein    at  right  angles.      When  he 
leached  the  intersection  he  neither  stopped  nor  looked,  but 
drove  directly  ux>on  the  defendant's  track.     When  in  this 
XMsition,  he  looked  up,  and  saw  the  car  just  upon  him. 
There  was  no  time  to  escape.    His  wagon  was  crushed,  and 
he  was  injured. 

This  action  is  brought  by  his  employer,  who  is  affected  by 
tte  contributory  negligence  of  his  employe.    The  question 
upon  which  the  case  turned  in  the  court  below  was,  whether 
the  evidence  of  the  plaintiff  established  contributory  negli- 
gence in  Orr,  the  driver.     Ui)on  this  subject  the  learned 
judge  instructed  the  jury  that  there  was  no  rule  of  law  that 
required  the  driver  to  "  stop,  look  and  listen,"  but  it  was 
for  them  to  determine  what  it  was  his  duty  to  do,  and 
whether  he  actually  did  it  on  this  occasion.     They  were 
thus  left  without  any  rule  of  law  to  apply,  at  liberty  to 
make  one  to  suit  themselves  for  the  purposes  of  this  case, 
which  the  next  jury  might  change  to  suit  themselves,  or[dis- 
i^rd  altogether.   We  cannot  agree  to  this.  The  street  rail- 
way has  become  a  business  necessity  in  all  great  cities. 
Greater  and  better  facilities  and  a  higher  rate  of  speed  are 
being  constantly  demanded.    The  movement  of  cars  by  cable 
or  electricity  along  crowded  streets  is  attended  with  danger, 
and  renders  a  high  measure  of  care  necessary,  both  on  the 
part  of  the  street  railways,  and  those  using  the  streets  in  the 
ordinary  manner.    It  is  the  duty  of  the  railway  companies 
to  be  watchful  and  attentive,  and  to  use  all  reasonable  pre- 
cautions to  give  notice  of  their  approach  to  crossings  and 
places  of  danger.    Their  failure  to  (r-xercise  the  care  which 
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the  rate  of  speed  and  the  condition  of  the  street  demand,  is 
negligence.  On  the  other  hand,  new  appliances,  rendered 
necessary  by  the  advance  in  business  and  x>opnlation  in  a 
given  city,  impose  new  duties  on  the  public. 

The  street  railway  company  has  a  right  to  the  use  of  its 
traeks,  subject  to  the  right  of  crossing  by  the  public  at 
street  intersections  ;  and  one  approaching  such  a  place  of 
crossing  must  take  notice  of  it,  and  exercise  reasonabU 
measure  of  care  to  avoid  contact  with  a  moving  car.  It  ma^ 
not  be  necessary  to  stop  on  approaching  such  a  crossing 
for  the  rate  of  speed  of  the  most  rapid  of  these  surface  car 
is  ordinarily  from  six  to  nine  miles  per  hour  ;  but  it  is  ne( 
essary  to  look  before  driving  upon  the  track.  If,  by  lool 
ing,  the  plaintiff  could  have  seen,  and  so  avoided  a 
approaching  train,  and  this  appears  from  his  own  evideno 
he  may  be  properly  non-suited.  Marland  v.  R.  jR.,  IS 
Pa.  487.  It  is  vain  for  a  man  to  say  he  looked  and  listenc 
who  walks  directly  in  front  of  a  moving  locomotive.  A 
injury  so  received  is  due  to  his  owUjgross  carelessness.  R.  1 
V.  Bell,  122  Pa.  68  ;  Moore  v.  R.  R,,  108  Pa.  349.  Orr  te 
tifies  that  he  knew  the  crossing,  that  he  listened  for  tl 
sound  of  a  gong,  but  not  hearing  it  drove  on  the  track,  ai 
was  instantly  struck.  He  drove  in  front  of  a  moving  car  i 
near  to  him  as  to  make  a  collision  inevitable.  If  he  lu 
looked,  he  could  have  seen  the  car,  and  stopped,  and  tl 
accident  would  have  been  avoided.  Not  to  do  so  was, ; 
the  language  of  R.  R.  v.  Bell,  "gross  negligence,'*  ar 
justly  defeats  the  action  brought  to  recover  from  anoth< 
damages  thatl  were  self-inflicted.  It  is  the  duty  of  one  aboi 
to  cross  a  street  railway  track,  to  look,  so  that  he  may  m 
walk  directly  in  front  of  a  moving  car  to  be  struck  by  i 
The  first  assignment  of  error  is  sustained.  So  also  are  tl 
second  and  third. 

The  judgment  is  reversed. 


NoTK. —  See  note  to  Boerth  v.  West  Side  R.  Co.,  pt  st. 
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CuraL.  Rasoher  V.  The  East  Detroit  &  Grosse  Pointb 

Railway  Company. 

Supreme  Court  of  Michigan^  March  4, 189i, 

{90  Mioh.  418.) 

^Monao  RAILWAY.— Rights  and  duttks  m  stbbvtb.— Ck)LLi8iON.— 

CONTBIBUTOBY  NSOUOBNCE. 

liglit  of  a  street  raOway  company  is  only  an  easement  to  use  the  high- 
^way  in  oommon  with  the  public.  It  is  bound  to  use  the  same  care  to 
Werent  collision  as  is  the  driver  of  any  vehicle.  Its  cars  run  more 
tapidly  than  an  ordinary  vehicle;  therefore  greater  precaution  should 
be  taken  to  avoid  collision.  They  should  be  lighted  in  the  night  time. 
in  a  g^ven  case  that  failure  to  see  an  unlighted  electric  car  in  the 
time  was  not  contributory  negligence  so  as  to  bar  recovery. 


Appeal  from  judgment  of  Circuit  Court,  Wayne  county. 
Appeal  from  judgment  of  non-suit,  upon  ground  of  con- 
tributory negligence.    Facts  stated  in  opinion. 

A.  H.  Wilkinson^  for  appellant. 

Wm.  H.  WellSj  for  defendant. 

MoBSB,  C.  J.:  Action  for  negligent  injury.  The  case  was 
tiken  from  the  jury  by  the  circuit  judge  on  the  ground  of 
the  contributory  negligence  of  the  plaintiff. 

The  evidence  shows  that  the  defendant  operates  an  elec- 
tric street  car  line  on  Mack  street,  in  the  city  of  Detroit ; 
that  its  track  is  laid  in  the  centre  of  the  street,  and  on  the 
crown  of  the  road  bed,  at  the  place  where  the  accident 
occurred.     The  street  is  bad  for  driving,  tliere  being  deep 
ditches  on  each  side  of  the  street ;  and  tl  j  best  place  to 
drive  a  team  is  on  the  railway  track. 
Plaintiff  resided  on  this  street,  and  on  November  27, 
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1889,  was  being  driven  home  by  her  husband  from  the  place 
where  he  worked.     The  vehicle  was  a  top  buggy  drawn  by 
one  horse.     At  this  time  the  electric  railway  had  been  in 
oi)eration  four  or  five  months.     Plaintiff  and  her  husband 
came  on  to  Mack  street  at  its  intersection  with  Gratiot 
avenue.      When  they  reached  Mack  street,  the  hnsbsmd 
testified  that  he  looked  to  see  if  a  car  was  coming,  and  did 
not  see  any.     He  could   have   seen   an  approaching  cai 
with  h(    (I   light  a  mile  and  a   half  or  two  miles  from 
where  he  looked.     They  drove  on  the  track  all  the  way. 
The  husband  saw  no  light  or  car  until  his  wife  exclaimel 
"Oh,  Herman,  there  is  the  carl"     The  horse  was  then 
on  his  hind  feet,  and  he  undertook  to  '4ash  him'^  off 
the  track.     The  horse  and  front  wheels  got  off,  but  the 
car  struck  the   left  hind  wheel  of  his   buggy,  throwing 
the   plaintiff   out    and   injuring    her.       There    was  no 
head  light  on  the  car,  and   it  was   dark.      The  car  was 
not   lighted  at  all,   either  inside  or  out.      It  was  run- 
ning  at  the  rate    of  16  or  29  miles  an   hour.      Before 
this  time  the  cars  upon  that  line  were  in  the  custom  of 
using  head  lights  when  running  after  dark.     The  plaint 
iff  herself  testified  that  when  they  got  to  Mack  street  she 
looked  up  the  street,  and  could  see  no  car  or  light.    After 
she  started  she  did  not  look  particularly  for  a  car,  as  she 
thought,  if  there  was  one  coming,  they  could  see  the  light 
in  time  to  avoid  it.     The  first  she  knew  of  the  approach  oi 
the  car  she  saw  a  little  blue  flame  on  the  trolley  wire ; 
then  she  saw  the  glass  glitter  in  the  car  window,  and  caHei 
to  her  husband,  who  at  once  attempted  to  get  out  of  th< 

way. 

The  plaintiff  was  not  negligent  in  driving  upon  this  rail 
way  track.  She  had  the  same  right  to  travel  upon  it  as  th« 
railway  company,  save  that  it  was  her  duty  when  she  me 
a  car,  to  get  off,  and  give  the  car  precedence.  But  she  wa 
not  a  trespasser  upon  the  track  in  any  sense.  The  right  o 
the  railway  in  the  street  is  only  an  easement  to  use  th 
highway  in  common  with  the  public.  It  has  no  exclusiv* 
right  of  travel  upon  its  tracks,  and  it  is  bound  to  use  th< 
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ime  care  in  preventing  a  collision  as  is  the  driver  of  a 
agon  or  other  vehicle.  Beach,  Contrib.  Neg.,  section  89  ; 
Mph  V.  Railroad  Co.^  65  N.  Y.  554 ;  Railroad  Co.  v. 
JanUnij  63  Ala.  81  ;  Shea  v.  Railroad  Co.^  44  Cal.  428. 
The  question  whether,  being  on  the  track,  the  plaintiff 
od  her  husband  used  reasonable  diligence  and  ordinary 
ue  to  prevent  the  collision,  was  one  for  the  determination 
(the  jury.  Little  y.  Railway  Co.,  78  Mich.  205.  The 
SBtimony  shows  that  another  person,  some  distance  behind 
be  plaintiff,  did  not  see  or  hear  the  car  until  it  was  right 
ipon  plaintiff,  and  such  was  its  speed  that  he  was  also 
loable  to  get  away,  and  had  his  rig  upset. 

We  think  it  was  admissible  to  show  on  behalf  of  the 
laintiff  that  the  public  were  in  the  habit  of  driving  and 
mveliDS  on  the  railway  track,  as  they  had  a  perfect  right 
>  do,  as  bearing  ux>on  the  question  of  defendant's  negli- 
enoe  in  running  a  car  without  a  head-light,  or  any  light  at 
U,  a;>on  this  street  after  dark. 

It  is  the  contention  of  defendant's  counsel  that  a  street 
ar  is  a  vehicle,  the  same  as  a  wagon  or  omnibus,  and  is  no 
lore  bound  than  any  other  vehicle  to  carry  a  head-light, 
r  to  give  signals  or  warnings  of  its  approach,  and  that 
here  is  no  stronger  reason  why  street  cars  should  carry 
und-lights  as  signals  to  other  travelers  than  other  vehicles. 

Hub  is  not  the  law.  A  street  car  can  turn  neither  to  the 
\fjat  nor  left.  It  runs  with  greater  rapidity  and  with 
rwter  momentum  than  a  wagon  or  omnibus;  therefore 
reater  caution  must  be  taken  in  its  running  to  avoid  coUi- 
ion.  It  ought  to  be  lighted  in  the  night  time,  so  that  its 
pproach  can  be  seen  by  other  travelers;  and  between 
rilight  and  dark,  if  not  lighted,  it  ought  to  be  run  so 
owly  as  to  avoid  collision,  or  else  give  by  some  signal 
unin£^  of  its  approach.  Street  cars  have  precedence, 
oessarily,  in  the  portion  of  the  way  designated  for  their 
«.  This  superior  right  must  be  exercised,  however,  with 
oper  caution  and  due  regard  for  the  rights  of  others ;  and 
e  fact  that  it  has  a  prescribed  route  does  not  alter  the 
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duty  of  the  defendant  to  the  public,  who  have  a  right  to 
travel  upon  its  track  until  met  or  overtaken  by  its  cars. 

The  question  of  defendant's  negligence  under  the  testt 
mony  in  this  case  viras  for  the  jury. 

The  judgment  is  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  plaintiff. 

The  other  justices  concurred. 


Non.— See  notes  to  Boerth  v.  West  End  R,  Co.,  post. 


Creamer  v.  West  End  Street  Railway  Co. 

Mass.  Sup.  JucUeial  Court,  May,  1S92, 

(81  N.  E.  Rep.  391 ;  16  L.  R.  A.  490.) 

Electric  street  rah^way.— Duty  to  travelebs.—- Cohtbisotobt 

kbolioence. 

A  person  who  having  alighted  from  one  electric  street  car,  steps  upon  tii6 
other  track,  where  he  is  killed  by  a  car  going  in  the  opposite  direction 
from  that  which  he  has  left,  is  not  a  passenger  within  the  MassachuaeUi 
statute  giving  passengers  certain  rights  ol  action  for  personal  injaries. 

Circumstances  held  to  constitute  contributory  negligence  as  matter  of  law. 

Action    for    damages.      Facts    sufficiently    appear  in 
opinion. 

J.  D.  Long^  for  plaintiff. 

M.  F,  Dickinson^  Jr.^  and  W.  B.  Sprout j  for  defendant 

Baker,  J.:  The  plaintiffs  intestate  was  instantly 
killed  on  AVarren  street  by  an  electric  car,  which,  it  was 
testified,  was  running  at  a  speed  of  15  miles  an  hour.  His 
death,  under  the  circumstances,  gave  the  plaintiff  a  right 
to  maintain    an  action  under  St.  1886,  c.  140,  if,    when 
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lolled,  he  was  a  passenger,  or  if,  not  being  a  passenger,  he 
ims  in  the  exercise  of  dne  diligence.    He  had  ridden  as  a 
pmenger  upon  another  car,  which  he  had  left  immediately 
1)efoie  he  was  killed.     When  struck  he  was  walking  across 
UTirren  street,  having  taken  one  or  two  steps  from  the  place 
'where he  had  touched  the  ground  on  leaving  his  car,  and  was 
1)etMreen  the  rails  of  the  track  on  which  was  the  car  by  which 
lie  was  struck.    He  had  not  reached  or  had  time  to  reach  the 
ridewalk  of  Warren  street,  but  he  had  left  the  car  on  which 
lehad  been  a  passenger,  and  had  begun  his  progress  on  foot 
looss  the  street.    We  are  of  the  opinion  that  he  was  not  a 
passenger  when  the  accident  occurred,  and  that  he  ceased  to 
be  a  passenger  when  he  alighted  upon  the  street  from  his 
cir.    The  street  is  in  no  sense  a  passenger  station,  for  the 
niety  of  which  a  street  railway  company  is  responsible. 
When  a  passenger  steps  from  the  car  upon  the  street,  he 
becomes  a  traveler  upon  .the  highway,  and  terminates  his 
delations  and  rights  as  a  passenger,  and  the  railway  com- 
pany is  not  responsible  to  him  as  a  carrier  for  the  condition 
of  tlie  street,  or  for  his  safe  passage  from  the  car  to  the 
sidewalk.     When  a  common  carrier  has  the  exclusive  occu- 
pation of  its  tracks  and  stations,   and  can  arrange  and 
manage  them  as  it  sees  fit,  it  may  be  properly  held  that 
persons  intending  to  take  passage  upon  or  leave  a  train 
have  the  relations  and  rights  of  passengers  in  leaving  or 
approaching  the  cars  at  a  station.    Warren  v.  Railroad  Co.y 
8  Allen,  227;  McKimble  v.  Railroad  Co,,  129  Mass.  642  (2 
N.  E.  Rep.  97);  Dodge  v.  Steamship  Co.,  148  Mass.  207, 
214  (19  N.  E.  Rep.  373).     But  one  who  steps  from  a  street 
railway  car  to  the  street  is  not  upon  the  premises  of  the 
lailway  company,  but  upon  a  public  place,  where  he  has 
the  same  rights  with  every  other  occupier,  and  over  which 
the  company  has  no  control.     His  rights  are  those  of  a 
traveler  upon  the  highway,  and  not  of  a  passenger. 

The  plaintiff,  therefore,  cannot  recover  unless  she  shows 
by  affirmative  evidence  that  the  deceased  was  in  the  exer- 
cise of  due  diligence  to  avoid  injury  in  traveling  upon  the 
street.     As  was  said  in  Chaffee  v.  Railroad  Co.,  104  Mass. 


478  AMERICAN  ELECTRICAL  CASES,      [vol  i 

Creamer  y.  Railway  Go. 

- 

108,  116,  "the  question  of  ordinary  care  is,  in  most  cases, 
even  when  the  facts  are  undisputed,  a  question  of  faet| 
which  it  is  peculiarly  the  province  of  the  jury  to  settle." 
But,  as  was  also  said  in  the  same  case,  '^if,  as  a  matter  ol 
common  knowledge  and  experience,  the  conrt  can  see  that^ 
upon  all  the  undisputed  facts,  the  plaintiff  was  not  m  the 
exercise  of  ordinary  care,  and  that  the  injury  he  received 
was  in  part  attributable  to  his  want  of  it,  the  jury  may  b« 
properly  told,  as  matter  of  law,  that  he  cannot  recover." 
**If  the  whole  evidence  has  no  tendency  to  show  care  on 
the  part  of  the  person  injured,  but,  on  the  contrary,  showi 
that  he  was  careless,  it  is  the  duty  of  the  court  to  direct  a 
verdict  for  the  defendant."  Warren  v.  Railroad  Co.,  i 
Allen,  227,  230,  and  cases  cited. 

All  the  material  evidence  bearing  upon  the  qnesticHi 
whether  the  deceased  was  in  the  exercise  of  due  diligence 
is  stated  in  the  bill  of  exceptions.  In  the  opinion  of  the 
presiding  justice,  it  had  no  tendency  to  show  that  the  de- 
ceased was  in  the  exercise  of  due  care,  and,  if  this  view  of 
the  evidence  was  correct,  there  should  be  judgment  on  the 
verdict  which  he  ordered. 

The  time  of  the  accident  was  about  half -past  11  o'clock  at 
night.      The  car  on  which  the  deceased  was  riding  vras 
an  open  car,  drawn  by  horses,   and  going  southerly  on 
Warren  street,  approaching  Savin  street,   near  which  he 
lived.     The  car  had  transverse  seats,  and  he  was  sitting  on 
the  extreme  left  of  the  rear  seat.     There  were  two  car 
tracks  in  the  street,  and  his  car  was  on  the  right  hand 
track  as  he  rode  southerly.     Savin  street  led  off  from 
Warren    street    to    the  left,  and    the  car  which    struck 
him  was  running    northerly  on    the  track  at   his    left 
When  the  car  on  which  he  was  had  approached   within 
150  feet  of    Savin    street,   the  conductor   rang  the  bell 
for  it  to    stop    at    Savin    street.       There    was   a    stone 
?rosswalk  from   Savin  street  across  Warren  street.     The 
junction  of  these  two  streets  was  a  regular  stopping  place 
for  electric  and  horse  cars,  and  was  so  marked  with  the 
usual  posts.     Before  the  car  was  actually  stopped,  and  when 


MASSACHUSETTS,  1892. 47V» 

Creamer  y.  Railway  Co. 

^deceased  was  within  6  or  10  feet  of  the  crosswalk,  he 
1008  from  his  seat,  and  immediately  stepped  off  the  car,  at 
light  angles  to  the  left.    His  car  had  s. owed  up,  bntwas 
still  in  motion  when  he  left  it ;  and  he  stepped  in  front  of 
another  car  going  northerly  upon  the  other  track,  and  was 
iiBtantly  killed.    The  car  upon  which  he  had  been  riding 
Cttne  to  a  stop  a  few  feet  farther  on.    The  car  which  stmck 
1dm  was  coming  down  hill,  and  was  moving  at  a  speed  of 
15  miles  an  hour.    It  was  an  electric  car,   of  the  open 
pittem,  lighted,   and  crowded  with  people.     The  gong  of 
tkiB  car  was  ringing,  and  the  passengers  upon  it  were  shout- 
ing, singing,  and  whistling,  and  making  a  good  deal  of  noise. 
The  street  was  straight,  and  there  was  nothing  except  the 
passengers  in  front  of  the  deceased,  as  he  sat  in  his  seat, 
to  obstruct  his  view  of  the  approaching  car  before  he  left 
his  seat,  and  nothing  after  he  rose  to  leave  the  car.    When 
he  rose  from  his  seat,  and  started  to  get  off,  two  men,  one 
the  conductor  and  the  other  a  fellow  passenger,  who  were 
standing  on  the  platform  immediately  behind  him,  shouted 
to  Mm  to  stop,  but  he  did  not  appear  to  hear,  and  stepped 
right  off  on  the  street  to  go  across,  and  was  on  the  other 
tiack,  having  taken  the  first  step,  and  being  in  the  act  of 
tnishing  the  second  when  he  was  struck.     When  he  rose  to 
leave,  the  dashers  of  the  two  cars  were  opposite  each  other, 
and,  when  he  touched  the  ground,  the  car  which  struck  him 
was  not  more  than  five  or  six  feet  away.    He  made  no  reply 
to  the  warnings  given  him,  and  did  not  appear  to  hear  them. 
The  testimony  was  that  he  did  not  appear  to  pay  attention 
to  anything,  and  the  witnesses  saw  no  indication  that  he 
took  any  notice  of  the  approaching  car  or  of  the  warnings 
given,  and  that  his  movement  in  leaving  was  so  sudden 
that  there  was   only  time    to  shout   to  him,   and   that 
he  jumped  from  the  car,  and  went  right  along.     Without 
IQoting  at  length  from  the  testimony,  it  is  suflBcient  to  say 
Jiat  it  discloses  no  single  indication  of  the  exercise  of  care 
)r  caution  on  the  part  of  the  deceased.    There  is  no  evi- 
lence  that  his  senses  were  defective,  and  no  suggestion,  in 
he  testimony,  of  any  other  reason  for  haste  on  his  part  in 
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leaving  the  car  than  the  fact  that  it  was  near  his  destination. 
We  do  not,  of  coarse,  hold  that  it  is,  as  a  matter  of  law, 
negligent  for  one  to  leave  a  street  car  while  it  is  in  motion, 
or  to  attempt  to  cross  a  street  car  track  without  looking  to 
see  whether  a  car   is  approaching ;  but  neither  of  these 
acts  is  evidence  of  due  care,  and  we  cannot  discover  in  the 
testimony  rei)orted  any  evidence  that  the  deceased  exer- 
cised care  or  attention  of  any  kind  or  degree.     On  the 
contrary,  the  undisputed  evidence  shows  that,  in  spite  of 
warnings  from  those  in  his  immediate  vicinity,  he  suddenly, 
without  precaution,  precipitated  himself  into  a  position  of 
great  and  obvious  danger.    He  no  doubt  had  a  right  to 
exi)ect  that  any  cars  which  might  be  upon  the  other  track 
would  not  run  at  a  dangerous  rate  of  speed,  and  would  be 
lawfully  managed ;  but  this  proper  expectation  could  not 
excuse  him  from  the  exercise  of  all  proper  care,  and  does 
not  relieve  the  plaintiff  from  the  obligation  of  proving,  by 
positive  affirmative  evidence,  that  the  deceased  was  in  bet 
in  the  exercise  of  due  diligence.    As  there  was  no  sncl 
evidence,  a  verdict  for  the  defendant  was  rightly  ordered 
Judgment  on  the  verdict. 


NoTB.—  See  noteb  to  BjertU  v.  West  Side  R,  Co.,  po9L 
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Jojis  C.  Shea  v.  St.  Paul  City  Railway  Company. 

JOaiMiolo  Supreme  Ccurt,  July  7, 189f. 
(60  Minn.  8»5.) 

KUOIBIO  STBXEr  RAILWAY.— BBSPSOTIVB    DUTIES    OF    (X)MPAinr   AND 

TBAYKLKBS.^  COLLISION. 

horn  the  facts  that  an  eleotric  street  car  was  run  at  the  rate  of  15  to  20 
ttfles  an  hour  over  a  street  crossing,  on  a  heavy  down  grade,  in  a  loca- 
tkin  havingf narrow  and  busy  streets,  so  built  up  as  to  obstruct  the  yiew 
oftiaTelerB  approaching  until  near  the  track,  and  that  no  signal  was 
given  of  the  approach  of  the  car  until  it  was  within  40  to  60  feet  of  the 
ooHuig,  the  jury  was  warranted  in  finding  the  railway  company  negli- 
int,  and  chargeable  in  case  of  injuries  sustained  by  collision. 

Ibemle  which  requires  travelers  approaching  a  steam  railroad  track  to 
look  both  wajTS  for  approaching  trains,  and  charging  them  with  con- 
Mmtory  negligence,  as  matter  of  law,  for  failure  to  do  so,  does  not  apply 
incase  of  electric  or  other  street  railways. 

Appeal  by  defendant  from  judgment  of  District  Court, 
Bamsey  county.    Facts  stated  in  opinion. 

Hmry  J.  Horrh,  for  appellent 

Brwin  &  Wellington^  and  Z).  F.  Peebles^  for  respondent. 

Mitchell,  J. :  Action  to    recover  damages  for  injuries 
caused  by  the  alleged  negligence  of  the  defendant.     The 
plaintiff  was  driving.a  hack  along  Eighth  street,  in  the  city 
of  St.  Paul,  going  east.     As  he  approached  the  intersection 
of  Eighth  and  Jackson  streets  (which  cross  at  right  angles), 
an  electric  street  car  of  defendant  was  approaching  the 
same  point  from  the  north,  running  down  Jackson  street. 
As  plaintiff  was  crossing  the  railway  track  on  the  intersec- 
tion of  the  two  streets,  the  car  collided  with  the  hack, 

VOL.  IV— 31. 
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causing  the  injuries  complained  of.  The  plaintiff  claimed 
that  the  defendant  was  negligent  in  ronning  the  car  at  an 
unasnal  and  dangerous  rate  of  8X)eed,  and  in  not  giving 
timely  signals  of  its  approach  to  the  street  crossing.  The 
defendant  denied  these  allegations  of  negligence  on  its  part, 
and  alleged  that  the  injuries  were  caused  by  plaintiff's  own 
negligence,  especially  in  driving  upon  the  track  without 
looking  for  approaching  cars.  Most  of  defendant's  assign- 
ments of  error,  as  well  as  of  his  argument,  is  to  the  point 
that  the  verdict  was  not  justified  by  the  evidence.  An  ex- 
amination of  the  record,  however,  satisfies  us  that  upon  the 
questions  both  of  defendant's  negligence  and  of  plaintiffs 
contributory  negligence  the  evidence  made  a  case  for  the 
jury.  There  was  evidence  reasonably  tending  to  prove  that 
the  car  was  being  run  at  an  unusually  rapid  rate  of  speed 
(from  fifteen  to  twenty  miles  an  hour,  according  to  several 
witnesses);  that  the  sp^eed  was  unchecked  until  after  the  col- 
lision occurred ;  that  it  was  running  on  quite  a  heavy  down 
grade,  where  it  was  more  difficult  to  check  the  speed ;  that  no 
signal  of  its  approach  was  given  until  it  was  within  forty  to 
sixty  feet  of  the  crossing ;  that  this  was  in  a  populous  part 
of  the  city,  and  the  streets  in  question,  which  are  rather 
narrow,  much  used  thoroughfares  of  travel;  and  that  build- 
ings on  the  comers  necessarily  obstruct  the  view  from  one 
street  up  and  down  the  other,  until  a  person  is  within  a 
comi\iratively  short  distance  of  the  crossing. 

It  is  hardly  necessary  to  say  that  upon  such  a  state  of 
facts,  if  found  to  be  true,  the  jury  would  be  justified  in 
finding  that  the  defendant  was  negligent. 

Pefen^lant's  main  contention,  however,  is  that  the  evi- 
dence conclusively  shows  that  plaintiff  was  guilty  of  con- 
tributory negliirence.  There  was  evidence  tending  to  show 
that  he  was  driving  down  Eighth  street  at  a  slow  trot,  say 
five  miles  an  hour  :  that  he  heard  no  signal  of  the  approach 
of  cars  :  that  on  reaching  the  crossing  he  looked  south, 
down  Jaokson  street,  and  saw  no  cars;  that  he  then  turned 
his  liead  to  look  the  other  way  (by  this  time  his  horses' 
heads  were  just  about  over  the  nearest  rail  of  the  car  track), 
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Hid  saw  a  car  some  sixty  feet  distant,  coming  down  ;  that 
ke  immediately  attempted  to  stop  his  horses,  but  finding 
that  he  was  unable  to  do  so,  owing  to  their  restiveness,  he 
strack  them  with  the  whip,  and  attempted  to  nrge  them 
apidiy  across  the  track,  but  before  he  succeeded  the  car 
(track  the  hind  part  of  the  vehicle,  causing  serious  injuries 
D  it  as  well  as  to  himself.  The  evidence  shows  that  if, 
fter  he  got  beyond  the  obstruction  of  the  building  on  the 
omer,  he  had  looked  northward  as  well  as  southward,  he 
onld  have  seen  the  approaching  car  in  time  to  have  stopped 
08  team  before  getting  in  dangerous  proximity  to  the  car 
nek,  and  his  failure  to  do  so  is  claimed  to  be  negligence 
ler  *c,  under  the  rule,  so  often  applied  by  this  and  other 
xmrts,  that  it  is  the  duty  of  a  traveler  on  ai)proaching  a 
nllroad  crossing  to  look  both  ways  for  approaching  trains 
before  attempting  to  cross  the  railroad  track.  The  fallacy 
in  this,  which  runs  all  through  counsel's  argument,  is  in 
ttsaming  that  the  degree  of  care  required  at  the  crossing 
of  a  highway  and  an  ordinary  steam  railroad  is  the  test  of 
the  care  required  in  crossing  the  track  of  a  street  railroad 
on  a  public  street.  The  two  cases  are  not  alike.  In  the 
first  place,  street  cars  do  not,  or  at  least  ought  not  to,  run 
»t  the  same  rate  of  speed,  are  not  attended  with  the  same 
^ger,  and  are  not  so  difficult  to  stop  quickly,  as  those  of 
Ml  ordinary  railroad. 

In  the  next  place,  the  cars  of  a  street  railway  have  not 
the  same  right  to  the  use  of  the  track  over  which  they 
teivel.  The  ordinary  railroad  is  itself  a  highway,  and  has 
I  proprietary  interest  in  and  to  the  right  of  way,  even 
^here  the  public  have  an  easement  for  highway  purposes 
iver  the  same  ground.  Public  necessity  requires  that  the 
ights  of  a  traveler  on  a  highway  across  an  ordinary  rail- 
oad  should  be,  to  a  certain  extent,  subordinate  to  those  of 
lie  railroad  company.  But  a  street  railway  is  not  a  high- 
ay.  A  street  railway  company  has  a  mere  right  to  use  the 
treet  in  common  with  the  public  generally.  It  is  merely 
I  aid  of  the  identical  use  for  which  the  street  was  created, 
ad  not  a  new  and  independent  one,  and  it  is  on  that  very 
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groand  that  a  street  railway  company  is  not  required  to 
pay  compensation  to  the  owners  of  abutting  property. 
Street  cars  are  in  the  main  governed  by  the  same  roles  as 
other  vehicles  on  the  street,  and  their  owners  have  only  ai 
equal  right  with  the  traveling  public  to  use  the  street— 
they  have  no  proprietary  right  to  any  part  of  the  street 
Of  course,  there  are  some  modifications  of  this  general  role 
growing  out  of  the  necessities  of  the  situation.  For 
example,  as  street  cars  run  on  a  track,  they  cannot  ton 
out  to  one  side  of  it.  Hence  what  is  called  ^^  the  law  of 
the  road"  does  not  apply  to  thenu  It  would  be  inexped- 
ient to  attempt  any  complete  enumeration  of  the  modifi- 
cations of  or  exceptions  to  the  general  rules  of  equality  of 
rights  between  street  cars  and  other  vehicles  used  on  the 
street.  But  it  is  certain  that  there  is  no  modification  or 
exception  that  relieves  a  street  railway  company  from 
exercising,  at  least,  as  much  care  to  avoid  collisions  with 
other  vehicles  as  the  owners  of  the  latter  are  required  to 
exercise  in  order  to  avoid  collisions  with  the  cars. 

Defendant's  requests  to  charge,  the  refusal  to  give  which 
is  assigned  as  error,  are  framed  upon  the  theory  that  the 
street  railway  has  such  a  proprietary  and  superior  right  to 
the  part  of  the  street  where  the  track  is  laid  that  the  duty 
of  taking  care  to  avoid  collisions  rests  exclusively  upoiJ 
other  **  wayfarers."  For  example,  the  second  request  waij 
that  *' it  is  the  duty  of  wayfarers  using  the  street  where 
railway  tracks  are  laid  to  keep  out  of  the  way  of  trains  ol 
cars  which  are  being  operated  thereon  ; "  and  the  third  wai 
that  the  conductor  or  trainman  in  charge  of  such  train  oi 
car  upon  the  street  has  a  right  to  assume  that  wayfarer 
will  keep  out  of  the  way  of  approaching  cars  which  ar 
being  operated  upon  the  track  of  the  railway."  These  re 
quests  are  framed  upon  an  erroneous  theory  as  to  the  re 
spective  rights  and  duties  of  street  railway  companies  an< 
others  in  the  use  of  the  street,  and  were  properly  refused 
And,  for  the  reasons  already  suggested,  the  rule  that  on 
approaching  a  railroad  crossing  upon  a  highway  must  lool 
up  and  down  the  track  before  he  attempts  to  cross,  is  no 
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q)plicable,  as  a  hard  and  fast  rule,  to  one  who  attempts  to 
cross  a  street  car  track  upon  a  public  street.  The  failure  to 
do  so  is  not,  as  a  matter  of  law,  and  without  regard  to  cir- 
eomstances,  n^ligence.  Notwithstanding  plaintiffs  failure 
b  do  so  as  soon  as  he  might  have  done,  the  question  of 
xmtribntory  negligence  was,  under  the  circumstances,  one 
iwr  the  jury.  Beach,  Contrib.  Neg.  §  290  ;  Shear.  &  R.  Neg. 
482;  Lyman  v.  Union  Ry.  Co.,  114  Mass.  83;  Chicago 
My  Ry.  Co,  v.  Robinson,  127  111.  9  (18  N.  E.  Rep.  772) ; 
ftra  V.  Potrero  &  B.  U.  Ry.  Co.,  44  Cal.  414 ;  Adolph  v. 
Taiiral  ParJc,  N.  &  E.  Riv.  R.  Co,,  76  N.  Y.  530. 

Gonnsel  argues  in  his  brief  some  matters  that  are  not  as- 
Agned  as  error,  and  which,  for  that  reason,  we  cannot  con« 
rider.  What  we  have  already  said  covers  all  the  points  in 
tte  case,  worthy  of  special  notice,  which  are  raised  by 
nflcient  assigments  of  error. 

Order  affirmed. 

Hon.— This  case  is  cited  in  Dctvidtonv.  Denver  liumwa^  Co.,poeU 
fieeootes to  Boerik ▼  Weet Side B.  Co., poet. 
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Geoboe  M.  Ehbisman  v.  East  Harbisbijbg  City  Pas- 

SBNQBB  Railway  Co. 

FiBtuuylvania  Supreme  Courts  July  IS,  189$. 
(150  Pa.  St.  180.) 

Elbctbio  street  railway.— Duty  to  tbayelers.— Colubion.— Ooi- 

tributory  neqliqence. 

The  rule,  generallj  recognized,  requiring  trayelers  when  appioaohing  fti 
track  of  a  Bteam  railway,  to  "  stop,  look  and  listen,**  is  in  a  metfon 
applicable  to  one  approaching  an  electric  street  railway.  He  must  look, 
as  he  approaches  the  track,  and  if  there  is  any  obstruction,  most  listen. 

For  the  driver  of  a  loaded  wagon,  drawn  by  a  horse  walking  slowly,  to 
cross  the  track  of  an  electric  railway,  without  looking  back  for  can 
ooming  in  the  same  direction  as  himself,  at  any  point  nearer  than  60  oi 
00  feet  from  the  place  of  crossing,  held,  negligence  per  m,  so  aa  to  ban 
recovery  for  injuries  sustained  by  collision. 

Appeal  by  defendant  below  from  judgment  of  Court  o 
Common  Pleas,  Dauphin  county,  awarding  damages  t 
plaintiff  for  personal  injury. 

L.  TF.  Hall  (with  him  Francis  Jordan^  Charles  1 
Bailey,  Jr.^BobertSnodgrassBJid  Samuel  J.  M.  McCarreU 
for  appellant. 

C.  IT.  Bergner  (with  him  Try  on  H.  Edwards  and  J.  i 
Durbin\  for  appellee. 

Opinion  by  Mr.  Chief  Justice  Paxton  :  On  the  26th  \ 
August,  1891,  the  plaintiff  was  driving  a  one  horse  mark* 
wagon  along  second  Street,  in  the  city  of  Harrisbnrg.  J 
attempting  to  cross  the  defendant  company's  road  upc 
this  street,  his  wagon  was  struck  by  a  moving  car,  causii 
the  injury  for  which  this  suit  was  brought.  He  was  dri 
ing  down  the  street  in  the  same  direction  as  the  car ;  ai 
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when  aboat  fifty  or  sixty  feet  from  the  track,  according  to 
his  testimony,  he  looked  out,  but  did  not  see  a  car  coming. 
He  then  drove  his  horse,  to  use  his  own  expression,  *'  cati- 
comered  "  across  the  track,  and  without  looking  out  again 
before  he  crossed  it.  When  seen  by  the  motorman  in 
charge  of  the  car,  his  wagon  was  moving  in  the  same 
direction,  and  the  accident  was  evidently  caused  by 
pulling  his  horse  directly  across  the  track  in  front  of  the 
car. 

The  degree  of  care  requisite  to  be  observed  in  crossing  the 
track  of  a  steam  railroad  has  been  the  subject  of  repeated 
decisions.    In  Railroad  Company  v.  Beale,  73  Pa.  604,  ife 
iras  held  to  be  the  duty  of  the  traveler  to  stop,  look  and 
listen  before  crossing  the  track.     The  rule  was  declared  to 
bean  unbending  one,  and  a  failure  to  observe  it  is  negli- 
gence jp^  se.    The  doctrine  of  this  case  was  much  criticized 
al  the  time,  but  is  ^now  generally  accepted  as  the  law  in 
this  country.     Subsequent  reflection  and  experience  have 
only  strengthened  our  view  of  its  wisdom.     We  have  no 
doubt  that,  in  many  instances,  it  has  been  the  means  of 
saving  human  life.     If  strictly  observed,  accidents  at  rail- 
wad  crossings  would  be  as  rare  as  they  are  now  frequent, 
No  mling,  however  wise,  can  avert  the  consequences  result- 
ing from  negligence. 

The  large  increase  of  street  railways  in  our  cities  and 

J«ge  towns  within  the  last  few  years,  while  it  has  added 

greatly  to  the  convenience  of   citizens,   has  also  added 

Mother  element  of  danger.     It  is  therefore  necessary  to 

define  as  nearly  as  may  be  the  relative  duties  of  street  car 

companies  and  citizens  at  street  crossings  or  other  places. 

There  is  this  distinction  to  be  observed  between  steam 

railroads  and  street  railways.    In  the  case  of  the  former, 

they  have  the  exclusive  right  to  the  use  of  their  tracks  at 

all  times,  and  for  all  purposes,  except  at  road  crossings. 

Street  railways  have  not  this  exclusive  right.     Their  tracks 

are  used  in  common  by  their  cars  and  the  traveling  public. 

While  this  common  use  is  conceded,  and  is  unavoidable  in 

towns  and  cities,  the  railway  companies  and  the  pablio 
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have  not  equal  rights.  Those  of  the  railway  companies  a» 
superior.  Their  cars  have  the  right  of  way,  and  it  is  the 
duty  of  the  citizen,  whether  on  foot  or  in  vehicles,  to  give 
unobstructed  passage  to  the  cars.  This  results  from  two 
reasons :  first,  the  fact  that  the  car  cannot  turn  out^  or  leave 
its  track,  and,  secondly,  for  the  convenience  and  accommo- 
dation of  the  public.  These  companies  have  been  char- 
tered for  the  reason  in  part,  at  least,  tliat  they  are  a  pnblic 
accommodation.  The  convenience  of  an  individual,  who 
seeks  to  cross  one  of  their  tracks,  must  give  away  to  the 
convenience  of  the  public.  It  would  be  unreasonable  that 
a  car-load  of  passenger  should  be  delayed  by  the  unnecee- 
sary  obstruction  of  the  track  by  a  passinf^  vehicle.  Oft 
the  other  hand,  it  is  the  duty  of  the  companies  to  see  fliat 
their  motormen  shall  be  on  the  alert,  not  only  at  street 
crossings,  but  everywhere  on  the  tracks,  to  see  that  citis^ 
are  not  run  down  and  injured. 

The  rule  to  stop,  look,  and  listen  is  applicable  in  part,  a^ 
least,  to  crossing  street  railways.    A  person  driving  a  veM 
cle  has  but  to  use  his  eyes  to  avoid  such  accidents.    Ther 
is  no  danger  as  in  the  case  of  steam  roads,  of  stopping 
horse  at  the  very  edge  of  the  track.    When,  therefore, 
citizen  attempts  to  cross  such  track  it  is  his  duty,  when  1 
reaches  it,  to  look  in  both  directions  for  an  approachii 
car.     It  very  rarely,  if  ever,  happens  that  the  street  is  i 
obstructed  that  the  car  may  not  be  seen  ae  the  citi» 
approaches  the  track.     It  is  his  duty  to  look  at  that  poii 
and  if  there  is  any  obstruction,  to  listen,  and  his  neglect 
do  so  is  negligence  per  se.    This  is  an  unbending  rule, 
be  observed  at  ail  times,  and  under  all  circumstances, 
the  case  of  steam  roads,  a  question  sometimes  arises  as 
the  proper  place  to  stop,  look  and  listen.    Where  there 
a  fair  doubt  upon  this  question,  we  have  held  that  it  mi 
be  submitted  to  the  jury.     But  no  such  case  arises  in  t 
case  of  city  railways.     If  the  citizen  looks  just  before 
cri>sses,  he  avoids  all  danger  of  accident. 

Applying  these  principles  to  the  case  in  hand,  it  is  mai 
fest  the  plaintiff  was  guilty  of  contributory  negligence.    J 
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ooked  in  the  direction  of  the  approaching  car  at  the 
16  tamed  the  head  of  his  horse  across  the  track, 
he  did  look,  he  was  fifty  or  sixty  feet  away,  with 
A  wagon,  and  his  horse  walking  slowly.  Moreover, 
[  not  cross  directly,  but  in  an  oblique  direction, 
would  add  considerably  to  the  time  of  crossing, 
ng  that  period  an  electric  car  would  travel  a  consider- 
istance.  The  conductor  may  not  have  anticipated 
he  plaintiff  would  attempt  to  cross  the  track 
lately  in  front  of  his  car.  Be  that  as  it  mayt 
needing  the  negligence  of  the  company,  the  contrib- 
aogligence  of  the  plaintiff  was  so  palpable  that  the 
)elow  should  have  so  declared  it  as  a  matter  of  law, 
3tracted  the  jury  to  find  for  the  defendant, 
^ent  reversed. 


-This  osM  is  cited  in  Davidmm  t.  Denver  Tramway  Ob.,  Oemt 
|y.  Oo,  T.  Chaiterean  And  GHlmore  ▼.  Fed.  St,  dbc,  Ry,  Co.,  poet. 
Am  to  BoerOi  v.  Weet  Side  E,  Co.,  poeU 
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ion  with  the  railway  companies  ;  and  therefore,  while  the 
ights  of  the  latter  are  in  some  respects  superior  to  those  of 
he  former,  as  was  said  in  Ehrisman  t.  East  XarrUburg 
JUy  Puissenger  RaUway  Co.,  150  P&.  180,  it  is  not  negli- 
jencep^"  setor  a  citizen  to  be  anywhere  upon  such  tracks.  So 
ong  as  the  right  of  a  common  user  of  the  tracks  exists  in  the 
public,  it  is  the  duty  of  passenger  railway  companies  to  exer- 
cise such  watchful  care  as  will  prevent  accidents  or  injuries 
to  persons  who,  without  negligence  upon  their  own  part,  may 
not  at  the  moment  be  able  to  get  out  of  the  way  of  a  passing 
car.  The  degree  of  care  to  be  exercised  must  necessarily  vary 
with  the  circumstances,  and  therefore  no  unbending  rule 
om  be  laid  down ;  but  there  is  no  difficulty  in  saying  that 
it  is  negligence  to  run  a  car  along  a  narrow  and  unlighted 
^ey,  on  a  dark  night,  at  a  rate  of  speed  that  will  not  per- 
tUt  its  stoppage  within  the  distance  covered  by  its  own 
Qadlight  This,  according  to  the  testimony  of  defendant's 
Vn  witness,  its  motorman,  it  did  the  night  of  the  accident 
^  which  the  plaintiffs'  horse  was  injured. 

But  the  plaintiffs'  driver,  according  to  his  own  testimony, 
vas  equally  negligent.  He  left  his  horse  and  wagon  stand- 
ng  unguarded  upon  the  track,  and  went  into  a  stable  in 
lose  proximity.  How  long  he  was  absent  does  not  appear, 
lor  is  it  material.  It  was  his  duty  to  exercise  the  same 
ratchful  care  when  upon  the  track  that  the  law  exacts  of  the 
ailway  company  in  running  its  cars.  It  is  an  unbending 
ale,  to  be  observed  at  all  times  and  under  all  circumstances, 
hat  a  person  about  to  cross  the  track  of  a  street  railway 
lust  look  in  both  directions  for  approaching  cars  before  at« 
smpting  to  cross.  Ehrisman  v.  East  Harrisburg  Passen- 
er  Railway  Company,  supra;  Wheelahan  v.  Philadelphia 
faction  Company,  150  Pa.  187,  but  compliance  with  this 
ale  would  be  an  idle  ceremony  if  a  person  might  afterwards 
top  his  horse  or  vehicle  upon  the  track,  relax  his  vigilance, 
ad,  leaving  his  horse  unguarded,  go  into  a  building  in  the 
Lcinity,  and  there  remain  any  length  of  time  whatever.  As 
ell  niight  a  motorman  desert  his  post  of  duty,  and  go  into 
le  car  to  speak  to  a  passenger,  or  for  any  other  purpose. 
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We  are  unable  to  see  how  such  an  instruction  could  have 
been  given  under  the  facts  as  developed  by  the  testimony. 
At  the  i>olnt  where  the  accident  occurred  the  defendant 
oompany  had  cut  down  the  grade  of  the  street,  by  the  width 
of  its  tracks,  some  two  feet.    This  was  done  In  anticipation 
of  a  change  of  grade  by  the  city.    The  dirt  from  this  exca- 
▼ation  was  thrown  upon  the  street  upon  either  side  of  the 
track,  and  so  allowed  to  remain  for  some  weeks.    On  the 
11th  day  of  July,  1891,  a  boy  seventeen  years  of  age  was 
liding  a  horse  belonging  to  the  plaintiff  along  the  right- 
liand  track,  going  away  from  the  city.      An  electric  car 
1)elonging  to  the  defendant  company  was  approaching  on 
tlifi  other  track.    Just  as  the  car  and  horse  were  neaiiy 
i^posite  each  other,  the  horse,  it  Is  alleged,  became  fright- 
enel  and  attempted  to  climb  out  of  the  roadway  over  the 
embankment  referred  to.    The  boy  pulled  him  back  and 
Attempted  to  dismount.     While  he  was  trying,  as  he  says, 
to  dismount,  the  horse  was  struck  by  the  car,  and  died  from 
the  effects  of  the  collision.    There  was  evidence  that  the  car 
^s  going  through  this  cut  at  a  high  rate  of  speed  for  an 
electric  car  ;  faster  than  usual.     If  this  be  so,  and  the  jury 
l^ve  so  found,  it  was  gross  negligence  on  the  part  of  the 
^^mpany.     Their  cars  should  have  been  run  slowly  and  with 
^reat  care,  through  a  place  of  this  description.     The  cut  in 
^lie  street,  and  the  dirt  piled  up  on  each  side  of  the  track, 
"^ms  a  work  of  its  own  creation,  and  for  which  it  was  respon- 
i^le.    It  was  an  obstruction  to  public  travel,  and  great 
came  should  have  been  exercised  in  running  the  cars  at  such 
m  place.    But  for  this  obstruction  it  is  not  likely  the  acci- 
dent would  have  occurred.     The  court  below  was  entirely 
light  in  submitting  the  case  to  the  jury. 
Judgment  affirmed. 

Non.— See  notes  to  Boerth  ▼.  West  Side  R.  Co.,  p**8U 
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Frederick  Will,   Appellant,  v.  West  Side  Railboad 

Company,  Respondent. 

Wiscontin  Supreme  Courts  January  10^  189S* 

(84  Wis.  42.) 

ElECTBIO  8TBSBT  RAILWAY.— DUTT  TO  TRAYSLKBS.— NBOUOSraii 

Proof  that  the  motorman  of  an  electric  street  car  made  no  effort  to  lemB 
its  iqpeed  when  about  to  run  down  a  heavily  laden  wagon  which  the 
driver  was  trying  to  get  off  the  track,  but  was  unable,  on  aoooant  of 
mow  and  ioe  making  the  rails  slippery,  held,  to  establish  prima  /aeJB 
the  negligence  of  the  company,  so  that  the  direction  of  a  verdict  U«  the 
defendant  in  an  action  for  injury  caused  by  collision  of  the  car  withthB 
wagon  was  error,  for  which  tlie  judgment  must  be  reyersed. 

Appeal  by  plaintiff  from  judgment  of  Superior  Gonrty 
Milwaukee  county.    Facts  stated  in  opinion. 

Base  <ft  Bell^  for  the  appellant 

Dwnforth  Becker  and  Turner  <ft  Timlin^  of  counsel,  fo:^ 
the  respondent. 

Orton,  J. :  On  the  conclusion  of  the  testimony,  and  o 
the  motion  of  the  respondent's  counsel,  the  court  direct 
a  verdict  in  favor  of  the  defendant,  and  judgment  was  ren 
dered  accordingly.  If  the  testimony  of  the  plaintiff  and^ 
his  witnesses  make  a  clear  prima  facie  case  in  his  favor, 
then  it  follows  that  the  court  erred  in  so  directing  a  ver- 
dict. If  the  testimony  of  the  defendant  tends  to  rebut 
such  prima  facie  rase,  then  it  is  quite  likely  a  case  of  con- 
tradictory or  conflicting  evidence,  and  it  should  be  sub- 
mitted to  the  jury. 

The  testimony  of  the  plaintiff  and  his  witnesses  is  not 
long  or  difficult  to  understand.     On  the  9th  day  of  Janu- 
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ry,  1891,  at  about  4  o'clock  P.  M.,  the  plaintiff  and  four 
ther  men  were  driving  their  teams  to  wagons  loaded  with 
irge  stone,  on  Wells  street,  in  the  city  of  Milwaukee, 
ping  east.  A  short  distance  back  the  plaintiff  drove  in 
nd  upon  the  south  track  of  the  defendant's  railroad,  and 
ras  driving  along  on  that  trick.  The  four  other  teams 
rere  being  driven  on  the  street  outside  and  south  of  said 
rack,  following  each  other.  One  or  two  of  said  teams 
rere  nearly  opposite  the  team  of  the  plaintiff,  and  the  others 
rere  following  closely  behind.  They  saw  an  electric  car 
1  the  defendant  company,  when  it  was  about  two  or  three 
docks  off,  coming  towards  them  with  considerable  speed  on 
he  track  on  which  the  plaintiff  was  driving.  The  plaint- 
ff  at  once  turned  his  team  off  the  track  north,  and  tried  to 
ia?e  them  pull  the  wagon  off  also ;  but  there  was  snow 
aid  ice  on  the  track  and  rail,  which  made  the  rail  slippery, 
ad  the  left  forward  wheel  of  his  wagon  slid  along  the  rail, 
Dd  his  team  was  unable  to  pull  the  wagon  off.  He  whip- 
fid  and  urged  his  team,  and  did  what  he  could  to  get  them 
^  pull  the  wagon  over,  but  without  success.  The  wheel 
lided  along  the  rail  in  this  way  from  75  to  100  feet.  The 
laintiff  was  sitting  on  one  of  the  large  stones  on  his  wagon, 
id  88  soon  as  he  saw  the  car  coming  towards  him,  he  at 
ice  did  everything  in  his  power,  and  continued  to  do  so,  to 
rt  his  wagon  off  the  track.  He  could  not  have  turned  to  the 
jht,  and  attempted  to  drive  off  the  track  on  that  side,  on 
iconnt  of  the  other  teams  and  loaded  wagons  being  in  his 
ly.  If  he  had  attempted  to  drive  off  the  track  on  that  side, 
td  there  had  been  nothing  in  his  way,  there  was  no  certainty 
at  his  wheel  would  not  have  slid  along  the  raif  on  that  side, 
st  the  same.  Indeed,  the  probability  was  that  he  would 
it  have  been  more  successful  in  driving  off  on  that  side 
an  on  the  other.  The  motorman  of  the  car,  two  blocks 
1^  could  have  seen,  and  probably  did  see,  that  there  was  a 
igon  loaded  with  stone  being  driven  on  his  car  track,  and 
at  the  driver  was  trying  to  get  his  wagon  off  the  track.  He 
old  have  seen,  and  probably  did  see,  that  t)ie  horses  were 
med  clear  off  the  track  north,  and  were  trying  to  pull  the 
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wagon  over  and  off  the  track.      The  right  wheel  of  the    ; 

wagon  and  that  comer  of  the  load  were  directly  in  front  of 

him.    He  must  have  known  when  near,  and  in  time  to  stop 

his  car,  what  the  trouble  was,  and  that  probably  theplaint> 

iff  would  not  be  able  to  get  his  wagon  off  the  track  in  tiiM 

for  him  to  pass.    The  motorman,  however,  did  not  stop  the 

car,  or  even  lessen  its  speed,  but  drove  ahead  and  square 
against  the  right  wheel  and  comer  of  the  loaded  wagon,  whiA 

drove  the  wagon  and  horses,  with  the  plaintiff  sitting  on  the 
load,  several  feet  to  the  north  of  the  track  in  a  general  wreck, 
and  the  plaintiff  was  taken  out  from  under  one  of  the  wagon 
wheels,  apparently  lifeless.    This  is  the  testimony  of  Hut 
plaintiff  and  the  four  teamsters  who  were  with  him,  wift 
scarcely  any  disagreement.     One  of  the  teamsters  did  say 
that  the  plaintiff  might  have  turned  to  the  right,  as  no  team 
was  opposite  to  him ;  but  all  the  other  witnesses  testified  that 
two  teams  were  nearly  opposite  the  plaintiff,  and  one  of  them 
testifies  that  he  was  talking  to  the  plaintiff,  who  was  on  the 
north  side  of  him.     But  that  was  not  material.    The  plaintiff 
had  a  right  to  exercise  his  own  best  judgment  as  to  which 
side  he  should  turn  out,  and  there  is  no  evidence  that  he  could 
have  been  more  successful  on  one  side  than  on  the  other. 
At  least  he  did  not  know  that  he  could,  and  after  he  had 
attenuated  to  turn  out  on  the  north  side  it  was  too  late  to  try 
the  other  side,  even  if  there  had  been  no  obstruction  on  that 
side. 

It  may  be  proper  to  say  that  the  testimony  of  the  motor- 
man,  Cunimings,  does  not  make  a  good  case  for  the  com- 
pany,    lie  saw  the  trouble  with  the  plaintiff's  wagon,  witll 
the  wheel  sliding  along  the  rail,  and  then  put  all  his  foro6 
on  the  brakes  when  he  got  about  twenty  feet  from  Thirty- 
second  street,  the  place  of  the  accident,  and  stopped  the 
car  just  as  it  struck  the  wagon.     He  saw  the  plaintiff  trying 
to  get  off  the  track  when  he  got  to  Twenty-ninth  street, 
nearly  three  blocks  away  ;  and  he  thought  the  plaintiff  got 
his  wheel  nearly  over  once,  and  then  pulled  it  back  again. 
So  the  motorman  must  have  understood  the  reason  why  the 
plaintiff  could  not  get  off  the  track  in  ample  time  to  h:ive 
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ffs  evidence  made  a  good  prima  facie  case  in  his  1  f !  i 

for  the  jury  wonld  have  had  the  right  to  believe  that 
ce  rather  than  the  conflicting  testimony  on  behalf  of 
Pendant.  The  plaintiffs  evidence  showed  very 
'  that  the  motorman  was  guilty  of  nearly,  if  not 
gross  negligence,  and  that  the  plaintiff  used  all 
able  means,  under  the  circumstances,  to  get  out  of 
y  of  the  approaching  car  and  avoid  a  collision,  and 
lable  to  do  so. 

plaintiff  cannot  be  charged  with  negligence,  in  driv- 
the  track,  for  he  had  a  lawful  right  to  use  any  part 
street  to  drive  on.  He  could  only  be  held  liable  for 
(tting  off  the  track  and  out  of  the  way  of  the  car 
it  came  along  and  had  the  prior  right  to  the  use  of 
ck.  This  he  tried  his  best  to  do,  and  would  have 
0  bat  for  the  accident  that  the  rails  of  the  track  were 
d  slippery  and  held  his  wheel  by  reason  of  the  ice  and 
According  to  the  evidence,  the  rails  of  the  track 
i  in  all  places  so  high  above  the  ground  as  at  this  place, 
oold  not  catch  and  hold  a  wagon  wheel  in  this 
r.    There  is  no  evidence  that  the  plaintiff  had  any 

to  anticipate  or  expect  that  he  would  be  unable 
re  off  the  track  at  any  time,  and  get  out  of  the 
f  the  car,   when  he  drove  upon  the  track  at  this 

What  evidence  the  defendant  may  be  able  to  intro- 
n  another  trial  to  rebut  the  case  made  by  the  plaintiff 
sontradict  his  testimony  and  that  of  his  witnesses 
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trial.  This  was  evidently  not  a  case  for  the  court  to  direct 
a  verdict  for  the  defendant.  It  wbs  a  very  proper  one  to  be 
submitted  to  the  jury. 

By  the  Court:   The  judgment  of  the  superior  court  is 
reversed,  and  the  cause  remanded  for  a  new 


Note.— See  notes  to  Boerlh  t.  We$t  Side  E.  Co.,  po&L 
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Passenger  Ry.,  Appellant. 

Pennsylvania  Supreme  Courts  Jan.  30^  189S. 

I 

(168  Pa.  St.  26.) 
Elbctbio  street  railway.^  Duty  to  travslebs. — Ck>LiJBiov.— OoH- 

TRIBUTOBY  NBGLIGENCB. 

For  a  person  to  leave  his  horses  standing  upon  the  track  of  an  electric 
street  railway  while  he  removed  a  safe  from  the  wagon,  held,  negligence 
per  se,  so  as  to  bar  a  recoyery  for  injury  to  the  horses  by  a  oar  striking 

•    them. 

Appeal  by  defendant  below  from  judgment  of  Court  of 
Common  Pleas,  Allegheny  county. 

W.  P.  Potter  ( Wm.  A.  Stone  with  him),  for  appellant 

John  R.  Harbison  {Clarence  Burleigh  with  him),  for 
appellee. 

Opinion  by  Mr.  Justice  MoCollxjm:  It  was  obviously 
unnecessary  for  the  appellee  to  drive  upon  and  occupy 
the  railway  tracks,  as  he  did,  for  the  purpose  of  unload- 
ing the  safe.  It  was  twelve  feet  and  two  inches  from  the 
curb  to  the  nearest  rail,  and  it  sufficiently  appears  from 
the  evidf^nce  pro(Juced  by  him  that  it  was  practicable  to 
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lenoYe  fhe  safe  from  the  wagon  to  the  store  without 
nuaroaching  upon  the  railway  in  any  manner    It  may  be 
xnoeded,  as  this  evidence  shows,  that  it  was  easier  to 
make  the  transfer  from  the  rear  end  than  from  the  side  of 
the  wa^n.    Bnt  it  is  clear  that  he  needlessly  obstmcted 
the  tracks  in  a  fit  of  impatience,  if  not  of  anger,  caused 
by  the  interruptions  to  which  he  had  been  subjected  in 
hifl  work  by  the  passage  of  the  cars,  and  in  the  expectation 
of  saving  thereby  a  little  labor  or  a  trifling  expense  in 
unloading.    In  this  spirit,  and  for  this  purpose,  he  drove 
Ub  horses  directly  across  the  track,  so  that  their  hind  feet 
were  on  or  near  to  one  rail,  and  their  fore  feet  were  on  or 
near  to  the  other,  and  declared  in  substance  that  in  this 
poeition  they  could  be  seen  by  the  men  in  charge  of  an 
approaching  car  in  time  to  prevent  a  collision.    Having 
thns  obstructed  the  track,  and  relying  on  the  obstruction 
as  sufficient  and  timely  notice  to  the  company  that  he  was 
in  possession  of  it,  he  proceeded  to  unload  the  safe ;  but 
before  he  succeeded  in  removing  it  from  the  wagon,  he  evi- 
dently realized  that  his  position  was  insecure,  because  he 
'^nested  his  employer  to  look  out  for  and  stop  the  cars,  and 
''eceived  from  the  latter  an  assurance  that  he  would  do  so. 
It  is  essential  to  a  correct  appreciation  of  this  position  to 
bear  in  mind  that  it  was  taken  near  eight  o'clock  on  a  dark 
tight  in  April ;  that  the  obstruction  was  directly  across  the 
tracfes  of  a  railway  on  which  the  cars  were  driven  by  elee- 
tricity,  and  at  a  point  where  they  ran  on  a  descending 
grade.    In  the  presence  of  these  conditions,  well  known  to 
the  api)ellee,  and  in  the  absence  of  adequate  cause  therefor, 
his  action  in  obstructing  the  appellant's  road  was  negli- 
^nt  and  reckless.    It  was  not  only  an  unjustifiable  inter- 
ference with  public  travel,  and  an  inexcusable  exposure 
of  his  own  and  the  company's  property  to  injury  and  per- 
haps  destruction,  but  it  imperiled  the  limbs  and  lives  of 
the  company's  employes  and  passengers.     If  his  horses 
were  injured  while  in  the  position  described  by  him,  he  is 
without  just  claim  to  compensation  for  the  injury,  because 
it  was  the  direct  result  of  his  own  negligence.     Now  that 
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rapid  transit  is  recoe:nized  and  demanded  as  essential  to 
the  prosperity  of,  and  the  transaction  of  business  in,  our 
large  cities,  the  use  of  the  streets  for  individual  conyey- 
anoe  is  necessarily  qualified  so  as  to  make  such  traDsit 
possible  and  to  minimize  its  dangers.    The  substitution  of 
cable  and  electric  cars  for  the  horse  car  and  the  omnibus  is 
a  change  which  renders  impracticable  and  dangerous  cer- 
tain uses  of  the  streets  which  were  once  permissible,  and 
comparatively  safe.     It  introduces  new  conditions,  the  non- 
observance  of  which  constitutes  negligence.     It  is  the  duty 
of  property  owners  on  streets  occupied  by  cable  and  electric 
lines  of  railway,  and  of  i)ersons  crossing  or  driving  upon 
such  streets,  to  recognize  and  conform  to  these  conditions. 
The  risk  of  a  crossing  or  possession  of  the  tracks  of  a  rail- 
way operated  by  horse  power  is  not  to  be  compared  with 
the  x>eril  involved  in  a  crossing  or  occupancy  of  the  tracks 
of  a  steam,  cable  or  electric  railway.    The  conditions  are 
notably  unlike,  in  the  size,  weight  and  speed  of  the  cars, 
and  in  the  power  by  which  they  are  moved. 

It  is  not  clear  from  the  evidence  in  the  case  that  the 
appellee  gave  proper  notice  to  ^he  company  of  the  presence 
of  his  horses  on  its  road,  that  the  company  was  in  any 
default  in  respect  to  the  discovery  of  the  obstruction,  and 
the  subsequent  control  of  its  cars,  or  that  the  horses  died 
in  September  from  any  injuries  received  on  the  railroad  in 
April.  Bat  we  need  not  discuss  these  matters  now,  as  we 
are  of  opinion  that  the  appellee's  contributory  negligence 
called  for  an  affirmance  of  appellant's  point  and  is  a  suffi- 
cient answer  to  his  claim.  The  specification  of  error  is 
sustained. 

Judgment  reversed. 

Note.— See  notes  to  Boerth  v.  West  Side  B.  Co.^  post 
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CiNTRAL  Passenger  Railway  Company  v,  Chatterson. 

Kentucky  /Superior  Court,  Feb,  i,  189S, 
(14  Ky.  L.  R.  663.) 

fiLKmO  8TBXET  RAILWAY.^  DUTY  TO  TRAVELERS.— COLUSION.—  NBOU* 

OENCB  AND  CONTBIBUTOBY  NEGLIQENCB. 


a  peraon  to  leave  a  safe,  unobstruoted  way,  and  cross  over  into  the 
track  of  an  electric  street  railway,  which  he  must  have  known  was  being 
or  aboat  to  be  used  by  oars,  without  once  looking  back  or  taking  any 
sort  of  pfecaution  for  his  own  safvty,  is  contributory  negligence  per  se, 
Kt  k  the  duty  of  a  motorman  in  charge  of  an  electric  street  car  to  keep  a 
lookout  to  avoid  Injury  to  persons  or  vehicles  on  the  track  in  front  of 
Ids  car.  and  by  sounding  his  gong  or  in  some  other  way  to  give  them 
timely  warning  of  the  car*s  approach. 
-Mkntman  v.  Eaet  Harrieburg  City  Hy,,  ante,  p.  486,  followed  as  to  respect- 
ive duties  of  travelers  and  of  street  railway  companies  upon  the  tracks 
of  the  latter. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 

Humphrie  <ft  Davie,  for  appellant. 

\iStonedk  Sudduth^  CfNeal,  Phelps  &  Pry  or,  M.  O'Doherty 
tnd  R.  O.  DaviSj  for  appellee. 

Opinion  of  the  court  by  Judge  Barbour.  :  On  the  night  of 
October  1st,  1891,  as  Mr.  and  Mrs.  Chatterson  were  return- 
ing from  the  ball  given  by  the  "  Satellites  of  Mercury**  at 
the  **  Auditorium*'  in  Louisville,  their  carriage,  driven  by 
their  servant,  collided  with  one  of  appellant's  electric  street 
cars  and  Mrs.  Chatterson  was  thrown  from  the  carriage  and 
seriously  injured. 

To  recover  for  this  injury  they  instituted  this  action 
against  the  appellant,  charging  that  the  collision  was  the 
result  of  the  gross  negligence  of  its  employes,  and  having 
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recoyered  a  verdict  and  judgment  of  $2,500  tbe  appei 
has  appealed  to  this  court. 

Mr.  Chatterson  and  his  wife  left  the  "Auditorium  "  a 
11  o'clock,  when  a  great  many  other  persons  were 
leaving.  There  were  two  railway  tracks  on  Fourth  st 
in  front  of  the  Anditorum,  which  was  on  the  west  sic 
the  street.  The  west  track  was  for  the  cars  coming  fret 
city,  and  the  east  track  was  for  the  cars  returning  U 
city.  Mr.  Chatterson  and  his  wife  got  into  their  car 
at  the  door  of  the  "  Auditorium,"  and  as  they  did  so 
saw  several  cars  on  the  east  track  near  the  door  o 
"Auditorium''  receiving  passengers  to  be  carried  into 
city.  They  drove  north  on  Fourth  street  in  the  same  c 
tion  these  cars  would  go,  and  after  leaving  the  "  1 
torium"  passed  a  car  standing  on  the  east  track  filled 
passengers. 

Mrs.  Chatterson,  giving  her  version  of  the  collision,  i 
"  We  started  down  the  western  track  and  passed 
standing  on  the  eastern  track.  There  we  crossed  the 
ern  rail  of  the  western  track  and  went  between  the  t 
for  a  short  distance.  Then  we  crossed  the  western  r 
the  eastern  track  and  went  on  the  track  upon  which  tl 
was  standing,  and  then  turned  to  cross  the  extreme  et 
rail. 

"  The  rails  were  very  high  there,  and  we  only  slid,  f 
we  turned  to  cross,  or  after  we  had  crossed  the  westei 
of  the  eastern  track,  we  suddenly  became  aware  that 
was  coming  and  running  at  a  terrific  speed.  I  had 
time  to  say,  the  car's  coming,  and  Mr.  Chatterson 
'drive  down  the  track  as  fast  as  you  can,'  thinking  t 
tance  the  car,  as  he  knew  he  ^could  not  cross.  We 
standing  directly  upon  the  track  and  he  never  made  a  i 
attempt  to  stop  that  car  and  there  was  not  a  bell  runj 

Charlie  Hughes,  the  driver  of  the  carriage,  says 
drove  northward  on  the  west  side  of   tlie  street   i 
twenty -five  feet,  I  reckon.    We  started  off  between  tl 
tracks,  then  I  drove  up  a  piece  and  straddled  the  fin 
of  the  right  hand  track  coming  in.    I  drove  on  a  piec 
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street  car  companies  and  citizens  have  never  been  defined  in 
this  State  ;  but  we  think  they  have  been  so  plainly  and 
so  correctly  stated  by  the  Supreme  Court  of  Pennsylvania^ 
in  the  case  of  Ehrisman  t.  East  Harrisburgh  CU/^ 
Railway,  24  Atlantic  Reporter,  696,  that  we  adopt  the 
rule  laid  down  by  that  court  without  qualification. 

The  court  said :  ^' There  is  this  distinction  to  be  observed 
between  steam  railroads  and  street  railways.    In  the  case  of 
the  former  they  have  the  exclusive  right  to  the  use  of  theii 
tracks  at  all  times  and  for  all  purposes  except  at  road  cross, 
ings.    Street  railways  have  not  this  exclusive  right   Their 
tracks  are  used  in  common  by  their  cars  and  the  traveling 
public.  While  this  common  use  is  conceded  and  is  unavoid- 
able in  towns  and  cities,  the  railway  companies  and  thi^ 
public  have  no  equal  rights.    Those  of  the  railway  com* 
panies  are  superior.    Their  cars  have  the  right  of  way,  an^ 
it  is  the  duty  of  the  citizen,  whether  on  foot  or  in  vehicles^ 
to  give  unobstructed  passage  to  the  cars.    This  results  fro 
two  reasons :  First,  from  the  fact  that  the  car  cannot 
out  or  leave  its  track ;  and  secondly,  for  the  convenien 
and  accommodation  of  the  public.    These  companies  hav 
been  chartered  for  the  reason,  in  part  at  least,  that  they 
a  public  accommodation.    The  convenience  of  an  Individ 
who  seeks  to  cross  one  o£>tiie  tracks  must  give  way  to  th 
convenience  of  the  public.    It  would  be  unreasonable  tha 
a  carload  of  passengers  i^hould  be  delayed  by  the  unneces-- 
sary  obstruction  of  the  track  by  a  passing  vehicle.'' 

Now,  the  plaintiffs,  when  they  got  in  their  carriage  to  go 
home,  knew  that  there  was  a  large  crowd  at  the  "Auditor- 
ium," many  of  whom  were  going  home  at  the  same  time 
they  were,  and  that  a  good  part  of  them  would  go  upon  the 
cars ;  the  cars  were  in  position  waiting  to  receive  them. 
No  cars  were  then  coming  out— at  least  none  were  in  sight 
The  west  track  of  the  railway  was  unobstructed.  The 
street  was  crowded  with  hacks  and  other  vehicles.  Under 
these  circumstances  the  plaintiffs  were,  in  our  opinion, 
recklessly  careless  in  leaving  a  safe,  unobstructed  way,  and 
crossing  over  on  to  a  track  which,  as  reasonable  people,  they 
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rawst  liaye  known  as  being  used  or  about  to  be  used  by  the 
can,  without  once  looking  back  or  taking  any  sort  of  pre. 
eaution  for  their  own  safety. 

At  the  same  time,  it  was  the  duty  of  the  motorman  to 

keep  a  lookout  to  avoid  injuring  persons  or  vehicles  on  the 

track  in  front  of  his  car,  and  by  sounding  his  gong  or  in 

some  other  way  to  give  them  timely  warning  of  his  approach. 

The  motorman  says,  going  at  the  rate  of  speed  he  was 

going  at  the  time,  he  could  have  stopped  the  car  within  ten 

feet.    Mr.  Chatterson' s  carriage,  if  his  driver  is  to  be 

believed,  had  been  running  in  front  of  the  car  on  the  west 

till  of  the  track  the  car  was  on  for  thirty  feet.     Upon  these 

iBctB  it  was  for  the  jury  to  say  whether,  after  the  plaintiffs 

had  by  their  negligence  placed  themselves  in  a  perilous 

position,  the  employes  in  the  control  and  management  of 

the  car  saw  or  could,  by  the  excise  of  ordinary  care,  have 

^een  the  i)eril,   and,  with  the  means  at  their  command, 

could  have  avoided  the  collision.    If  they  could  have  done 

this  the  company  is  liable.    The  citizen  in  using  the  street 

was  not  a  tiespasser,  as  would  be  the  case  of  one  using  the 

track  of  a  steam  railroad  when  it  had  the  exclusive  right  to 

the  use ;  and  the  employes  of  the  street  railway  are  not 

only  liable  for  injuring  those  whom  they  see  are  in  peril 

and  could  by  reasonable  care  avoid  injuring,  but  for  care. 

lessly  injuring  those  whose  peril  they  ought  to  see.    The 

fourth  instruction  given  by  the  court  embraces  this  idea 

and  is  unobjectionable. 

We  fsil  to  see  anything  in  the  evidence  tending  to  show 
gross  negligence  on  the  part  of  the  defendant's  employes, 
and  the  court  should  not  have  given  the  instructions  author- 
izing punitive  damages  in  the  event  the  jury  believed  the 
defendant  was  guilty  of  gross  negligence. 

For  the  reasons  given  we  are  of  opinion  that  the  judg- 
ment  is  erroneous,  and  it  is,  therefore,  reversed,  and  the 
cause  is  remanded  for  further  proceedings. 


Nor. — This  decisioii  seems  to  have  been  affirmed  bj  the  Court  ol 
Appeals,  Jan.  12, 1895  (29  S.  W.  R.  18). 
See  notes  to  Boerih  ▼.  We»l  Side  B,  Co.,  post 
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HxKRT  A.  Bkrkuabd,  Respondent,  v.  Rochistbb  Rail- 
way Company,  Apx>ellant. 

IK  F.  Suprmne  Oouri,  Oen,  Term,  Fifth  D^,,  March,  M$. 

(6e  Hun,  306.) 

BlOHRB  AND  DUma  AT  aBOflBZNGB,  OF  SUKTBIO  STKBET  OASS   AID  OlBi 

TXmCUBB.— COLLlSIOir. 

At  a  street  orossing,  an  electric  atreet  oar  has  no  paramount  right  of  w^f 

oyer  any  other  Tehiole. 
Therefore  it  is  the  duty  of  a  motonnan,  seeing  a  wagon  crossing  the  txadk 

ahead  of  his  oar,  to  slow  up  and  enahle  it  to  cross  in  safety. 
At  other  places  in  the  street  the  car  has  the  paramount  though  not  exd» 

rive  right ;  traTelers  should  get  off  the  tracks  in  front  of  approaofaini 

oars,  and  motormen  should  not  carelessly  run  them  down. 

Appeal  from  judgment  entered  upon  verdict  of  jnry,  a 
Monroe  County  Court,  and  from  order  denying  defendanlf ; 
motion  for  new  trial  upon  the  minutes. 

diaries  J.  Bissell,  for  the  appellant. 

John  A.  Bernhardt  for  the  respondent. 

Haioht,  J.  :  This  action  was  brought  to  recover  fh 
damages  which  the  plaintiff  sustained  to  his  horse  an 
wagon  by  reason  of  a  collision  with  one  of  the  defendant 
street  cars.  The  defendant  was  engaged  in  operating 
double-track  electric  street  railway  in  Lyell  avenue  in  tl 
city  of  Rochester  ;  the  avenue  runs  east  and  west ;  Sherma 
street  intei-sects  the  avenue  at  an  acute  angle  from  the  norti 
west ;  the  plaintiff  was  a  grocer  and  had  a  horse  and  wago 
for  the  purpose  of  delivering  groceries ;  his  driver,  withtb 
hoi-se  and  wagon,  approached  Lyell  avenue  through  She: 
man  street,  and  on  reaching  the  avenue  stopped  to  allow 
westerly- bound  car  to  pass  ;  at  this  point  he  could  see  wes 
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erly  on  the  avenue  200  feet ;  he  looked  but  saw  no  car  ap- 
pioaching  from  that  direction ;  as  the  westerly-bound  car 
pissed  he  started  to  drive  across  the  avenue  to  the  southerly 
wde  thereof ;  the  horse  and  the  fore  part  of  the  wagon  had 
passed  the  southern  track  when  the  defendant's  easterly- 
bound  car  struck  the  rear  of  the  wagon,  causing  the  dam- 
ages complained  of. 

It  is  claimed  on  behalf  of  the  appellant  that  there  was  no 
negligence  chargeable  to  the  defendant,  and  that  the  colli- 
ttoa  occurred  through  the  negligence  of  the  piaintiflfs 
dri?er,  and  that  the  trial  court  erred  in  denying  its  motion 
fw  a  nonsuit,  and  in  refusing  to  direct  a  verdict  in  its 
favor. 

We  are  of  the  opinion  that  no  error  was  committed  in 
this  regard,  and  that  these  questions  were  properly  submitted 
to  the  jury.    The  plain tiflPs  driver  testified  that  he  did  not 
hear  the  bell  ring  upon  the  defendant's  car,  but  other  evi- 
dence tends  to  show  that  it  was  rung.    We  shall,  therefore, 
issume  that  it  was  sounded,  as  testified  to  by  the  defend- 
ant's witnesses.     The  plaintiffs  driver  was  passing  across 
the  avenue  on  an  angle  coming  from  Sherman  street,  in  a 
covered  wagon  with  his  back  partially  toward  the  approach- 
uig  car ;  he  sat  in  front  of  his  wagon,  and  looked  west  as 
he  entered  the  avenue ;    the  westerly- bound   car,    in    a 
i&More,   obstructed  his   view,   so  that    he  did   not   see 
the  car  approacing  upon  the  southerly  track.     He  first 
approached  the  crossing,  and  was  partly  across  when  the 
eoliinon  occurred;  the  opportunity  of  the  defendant's  motor- 
nun  to  see  the  approach  of  the  plaintiffs  wagon  was  equally 
asgood^  if  not  better,  than  that  of  the  plaintiffs  driver  to 
sea  the   approach  of   the  defendant's  car;  the  westerly- 
boand  car  doubtless  obstructed  the  vision  to  some  extent, 
of  both  the  motorman  and  the  driver,  but  it  is  apparent 
that  had  the  motorman  been  upon  his  guard  and    had 
proper  control  of  his  car,  he  could  have  seen  the  wagon  in 
time  to  have  stopped  his  car,  and  avoided  the  injury.     His 
own  evidence  is  to  the  effect  that  he  was  running  at  a  speed 
of  six  to  seven  miles  an  hour  when  he  struck  the  wagon  ; 
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other  evidence  tends  to  show  that  he  was  mnning  at  a 
much  higher  rate  of  speed  ;  that  he  saw  the  plaintiffs  rig 
as  it  was  coming  out  of  Sherman  street  into  the  avenue ; 
that  the  west-bound  car  prevented  him  from  seeing  it  for 
a  while ;  that  plaintiff's  horse  and  wagon  was  traveling 
diagonally  across  the  track  or  street  in  the  same  direction 
that  the  car  was  going ;  that  the  horse  was  on  a  trot,  andso 
continued  until  the  wagon  was  struck ;  that  when  he  first  saw 
the  wagon  after  the  car  had  passed  he  was  pretty  near  to  it, 
within  six  or  eight  feet ;  that  he  rang  his  bell,  bat  the 
plaintiff's  driver  did  not  seem  to  pay  any  attention  to  it 

It  thus  appears  that  he  approached  the  plaintiff's  wagon 
at  a  speed  of  six  or  seven  miles  per  hour,  from  the  rear,  as 
it  was  passing  diagonally  across  the  track,  the  horse  on  a 
trot,  going  with  the  car  at  the  crossing  where  Sherman 
street  enters  the  avenue,  overtook  the  wagon,  and  ran 
into  it. 

The  plaintiff's  horse  and  wagon  were  lawfully  in  the 
street,  the  driver  had  a  right  to  cross  the  defendant's 
tracks,  exercising  reasonable  care,  and  had  the  right  t^ 
assume  that  the  defendant's  motorman  would  exercise  life 
care  to  prevent  running  into  him.  It  was  a  public  higt 
way,  and  each  party  had  a  common  right  to  its  use.  Tb 
defendant's  cars  can  only  run  upon  the  rails  ;  they  cannc 
t  irn  to  the  ri^ht  or  left  to  avoid  teams ;  they  are,  therefor* 
given  a  paramount  right  to  the  use  of  the  tracks,  but  not  ^ 
exclusive  right.  A  person  may  lawfully  drive  along  or  ui)0 
the  tracks,  but  he  should  not  carelessly  or  wilfully  obstruci 
the  passage  of  the  cars,  and  as  one  approaches,  he  should 
turn  off  from  the  tracks,  so  as  to  allow  it  to  pass,  and  in  a 
reasonable  manner  respect  the  paramount  right  of  the  cor 
poration.  On  the  other  hand,  the  corporation  must  ^reco? 
nize  the  rights  of  the  person,  and  not  carelessly  run  hin 
down,  bat  give  the  necessary  time  and  a  reasonable  oppor 
tiinity  to  move  off  from  the  tracks,  and  allow  the  cars  t< 
pass.  Such  is  the  rule  of  the  street,  "^leckenstein  v.  Th 
Dry  Dock,  East  Broadway  &  Battery  R.  Co.,  105  N.  T 
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K;  Adolph  V.  The  Central  Park,  North  &  East  River  H. 
fa.,  76  id.  5S0. 

Bat  at  a  street  crossing,  the  rale  is  different ;  the  car  and 
le  Tehicle  each  have  the  right  to  cross,  and  neither  has  a 
iperior  riglit  to  the  other.  The  right  of  each  must  be 
cerdaed  in  a  reasonable  and  careful  manner,  so  as  not  to 
Dreasonably  abridge  or  interfere  with  the  right  of  the 
Iber.  QNiel  v.  The  Dry  Dock,  East  Broadway  <ft  Bai- 
wy  S.  Co.,  129  N.  Y.  126-130. 

The  collision,  in  this  case,  as  we  have  seen,  occurred  at 
he  crossing  of  Sherman  street,  or  at  the  place  where  Sher- 
tta  street  intersects  the  avenue.  The  plain tifTs  driver 
us  properly  passing  across  the  avenue,  to  the  right  side 
BiBreof,  intending  to  continue  east  along  the  avenue ;  he 
fat  approached  the  track,  was  partially  across  when 
itmck ;  the  car  had  no  superior  right  to  the  crossing,  and 
tte  motorman,  finding  the  vehicle  in  the  act  of  crossing, 

dionld  have  timely  slowed  up  so  as  to  have  allowed  it  to 

doss  in  safety. 
The  judgment  should  be  affirmed. 
All  concar. 
Judgment  and  order  of  County  Court  of  Monroe  county 

VP^ed  from  affirmed,  with  costs. 


KoB.— This  OMe  is  oited  in  MeUeh  ▼.  Roehe$ter  EUc*  Bp  Co.,  jpotL 
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Lucius  E.  Watson  v.  Minneapolis   Street  RiiLWii 

Company. 

Minnesota  Supreme  Courts  June  f7, 189S, 
(63  Minn.  551.) 

Electrio  street  railway.—  Duty  to  travelers.— CoLUSioir.—Nioi> 

OBNOB  AND  CONTRIBUTORY  MSGLIOENCB.— BviDBNCB. 

(Head-note  by  the  court) : 

One  who  had  been  a  conductor  of  an  electric  street  oar  for  two  montiM, 
Jield  competent  to  testify  within  what  distance  such  a  car,  going  tt » 
specified  rate  of  speed,  can  be  stopped. 

At  a  street  crossing,  as  high  a  degpree  of  care  is  required  of  those  in  chtfge 
of  an  electric  street  car  as  of  those  driving  other  vehicles. 

A  street  railway  car  has  no  priority  of  way  at  a  street  crossing,  witi 
respect  to  other  vehicles,  and  when  the  driver  of  such  another  vehiolei 
approaching  the  street  railway  track  to  cross  it,  sees  a  car  approaching 
at  such  a  distance  that  he  can  apparently  make  the  crossing  safely,  li0 
has  a  right  to  attempt  it,  and  it  is  not  negligence  per  ee  in  him  to  attempt 
it  without  looking  a  second  time  at  the  car. 

Upon  much  traveled  streets  in  a  city  it  is  negligence  to  run  an  electric 
street  railway  car  over  a  crossing  at  a  high  and  dangerous  rate  of  speed; 
and  it  is  also  negligence  to  run  it  over  a  crossing,  the  person  in  ofaugo 
of  it  not  being  on  the  lookout,  nor  having  the  car  under  control,  oer 
using  the  proper  means  to  stop  it,  so  as  to  avoid  a  collission« 

Qase  of  this  series  cited  in  opinion :  Shea  v.  St,  Paul  City  Ry,  Co.,  ante, 
p.  481. 

Appeal  by  defendant  below,  from  judgment  of  Distrid 
Court,  Hennepin  county,  in  an  action  for  personal  injories 
Facts  stated  in  opinion. 

Koon^  Whelan  &  Bennett^  for  appellant. 

Merrick  &  Merrick  and  H,  H,  Merrick^  for  responden 

GiLFiLLAN,  C.  J.:  The  witness  Walden  showed  himse 
competent  to  state  within  what  distance  an  electric  railwa 
car  going  at  the  rate  of  fourteen  miles  per  hour  (at  whic 
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nte  some  of  the  evidence  indicated  the  car  which  injured 
plaiotiif  waa  going)  can  be  stopped.  He  had  been  conduc- 
tor on  such  a  car  two  months,  must  have  seen  such  cars 
stopped  many  hundreds  of  times,  when  going  at  ha  high  a 
nte  of  Hpeed  as  they  ordinarily  attain,  and  was  at  the  time 
conductor  on  the  car  which  did  the  injury.  It  must  be 
presumed  that  he  was  an  ordinarily  observant  man,  and,  if 
to,  he  must  have  been  able  to  express  a  pretty  accurate 
opinion  on  the  point. 

The  evidence  made  a  fair  case  for  the  jury,  both  as  to  the 
Diligence  of  the  defendant  and  the  contributory  negligence 

of  the  plaintiff. 

«««««««««« 

The  court  below,  in  its  general  charge,  in  connection  with 
some  requests  to  charge,  given  and  not  excepted  to,  stated 
dearly  and  concisely  the  rules  of  law  applicable  to  the  re- 
ipective  rights  of  the  parties  upon  the  street,  and  the  duty 
of  each  in  respect  to  care  in  making  the  crossing,  and  the 
matter  of  negligence  or  absence  of  negligence  on  the  part 
of  either  or  both  the  parties.  The  only  objection  to  the 
general  charge  insisted  upon  in  appellant's  brief,  is  to  a 
part  where  the  court,  after  stating  the  degree  of  care  re- 
quired of  each  of  the  parties,  said :  ''If  two  teams  collide 
in  the  street,  you  must  determine  by  the  same  rules  whether 
they  were  using  reasonable  care  toward  each  other,  and,  if 
not,  who  is  to  blame."  The  only  suggestion  in  the  brief, 
of  error  in  this,  is  that  there  is  a  difference  between  an  elec- 
tric car,  running  on  fixed  track,  and  a  team  able  to  turn  to 
the  right  or  left.  That  is  an  important  consideration  when 
It  the  time  of  the  collision  the  car  and  other  vehicle  are 
passing  along  the  same  streets,  and  the  question  is  which 
ought  to  have  made  way  for  the  other.  But  the  collision 
in  this  case  was  at  a  crossing,  and  there  is  no  question 
which  ought  to  have  turned  to  the  right  or  left  to  let  the 
other  pass.  Requiring  of  those  in  charge  of  an  electric  car 
at  a  street  crossing  the  same  degree  of  care  as  is  required 
of  the  drivers  of  other  vehicles  is  not  stronger  than  was 
laid  down  in  Shea  w.  St.  Paul  City  Ry.  Co.,  50  Minn.  395 
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(62  N.  W.  Rep.  902),  where  it  was  said:  "There  is  no  modi- 
fication or  exception  that  relieves  a  street-railway  company 
from  exercising  at  least  as  much  care  to  avoid  collisions 
with  other  vehicles  as  the  owners  of  the  latter  are  required 
to  exercise  in  order  to  avoid  collisions  with  the  cars."  So 
that  the  degree  of  care  required  of  a  street-railway  com- 
pany  at  a  crossing,  by  the  clause  quoted  from  the  charge, 
to  wit,  that  required  of  the  driver  of  any  other  vehicle,  was 
not  overstated, 

«««««««««« 

The  giving  of  plaintiff's  fourth  request  is  assigned  as 
error.     That  request  comes,  at  least,  very  near  to  being 
obnoxious  to  the  criticism  we  have  made  upon  several 
requests  on  the  part  of  the  defendant,  and  it  is  necessary 
to  consider  if  it  could  have  misled  the  jury.     It  may  be 
divided  into  two  parts :  the  first  relating  to  the  question  of 
plaintiff's  negligence ;  and  the  second  to  that  of  defendants 
negligence.     The  first  part  is  the  proposition  that  if,  when 
plaintiff  was  about  to  cross,  the  car  was  not  on  that  por- 
tion of  the  street  over  which  he  attempted  to  cross,  and  was 
not  threateningly  near,  or  threateningly  approaching  the 
same,  or  if  there  was  nothing  to  warn  the  plaintiff  of  its 
approach,  or  of  the  rate  of  speed  at  which  it  was  approach- 
ing, he  mi^ht  lawfully  drive  across  said  track.     The  objec- 
tion to  this  part  of  the  request  is  that  it  ignores  the  con- 
ceded fact  in  the  case,  that  he  saw  the  car  as  he  approached 
the  crossing,  from  which  it  is  claimed  that  warning  of  the 
car's  approach  was  unimportant.     As  he  was  about  to  cross 
he  saw  the  car  just  coming  off  of  Twelfth  avenue,  nearly  a 
block  away  from  him,  and  there  was  no  evidence  that  he 
saw  it  again  till  he  was  already  on  the  track,  and  it  was 
too  late  for  him  to  avoid  a  collision.     The  request  is  to  be 
understood,  and  the  jury  must  have  understood  it,  with 
reference  to  that  situation.     If  he  had  no  other  notice  of  its 
api^roach  than  having  seen  it  a  block  away,  and  no  warn- 
ing that  it  was  approaching  at  such  a  rate  of  speed  that  he 
could  not  safely  attempt  to  cross,  he  had  a  right  to  do  so, 
unless  he  was  bound,  seeing  it  at  that  distance,  to  stop  till 
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it  passed.  But,  as  held  in  the  Shea  case,  a  car  on  a  street 
nilway  has  not,  as  from  the  necessity  of  the  case  has  a 
train  on  an  ordinary  steam  railway,  a  priority  of  way  at  the 
crossing.  Of  course  it  would  be  negligence  to  attempt  it 
when  one  has  reason  to  believe  that  the  car  cannot  be 
controlled  or  checked  so  as  to  avoid  a  collision  before 
lie  gets  across.  But,  with  the  uncontradicted  evidence  in 
the  case  as  to  the  distance  within  which  the  car  could  be 
stopped,  one  seeing  it  nearly  a  block  away,  as  he  was 
ibout  to  go  upon  the  crossing,  would  not  have  any 
"eason  to  supi)ose  it  dangerous.  There  was  no  error  in  that 
)art  of  the  request.  After  what  we  have  stated  above  from 
lie  request,  it  continued :  ^'  And  if,  in  the  exercise  of 
ordinary  care,  as  a  prudent  person,  in  so  doing,  he  was 
njured  through  the  negligence  of  the  defendant  in."  Then 
follows  the  specification  of  acts  or  neglects  which  the  court, 
in  effect,  charged  would  be  negligence.  The  first  of  these, 
to  which  attention  is  called  by  appellant's  brief,  is:  ^'If 
»dd  car  was  running  at  a  high  and  dangerous  rate  of 
speed."  There  can  be  no  question  that  upon  much  traveled 
streets  in  a  city,  that  would  be  negligent.  The  second  is : 
If  the  i)erson  in  charge  ^'  was  not  then  on  the  lookout,  and 
did  not  have  his  car  under  control ;  did  not  use  the  proper 
means  or  necessary  means  to  stop  said  car,  and  avoid  such 
collision."  What  is  thus  indicated  as  the  duty  of  one  in 
charge  of  such  a  car  is  not  higher  than  would  be  required 
of  an  ordinary,  prudent  person  in  propelling  through  the 
thronged  streets  of  a  city  so  dangerous  a  vehicle  as  an  elec- 
tric car.    The  neglect  of  that  duty  would  be  negligence. 

Order  affirmed. 


Note. — See  notes  to  Boerth  v.  West  Side  B.  Co,,  posU 
VOL.  IV— 33. 
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Paxil  Boyer  v.  St.  Paul  City  Ry.  Co.  et  ai. 

Minneaota  Supreme  Court,  June  SO,  1S9S, 
(54  Minn.  187.) 
Electric  street  railway.— Duty  to  travslirb. — VEQuaxmrn, 

Held  proper  for  jury  to  find  that  fifteen  to  twenty-five  miles  per  hour  is 
dangerous  rate  of  speed  for  an  electric  street  railway  car. 

Circumstances  held  to  not  establish  contributory  negligence  as  matter 
law. 

Case  of  this  series  cited  in  opinion :  Shea  t.  St.  Paul  City  B^.  Co., 
p.  481. 

Appeal  by  defendant  below  from  order  granting  ne^ 
trial  after  judgment  of  nonsuit. 
Action  for  personal  injuries.    Facts  stated  in  opinion. 

McCafferty  &  Noyes^  tor  appellants. 

£J,  8.  Thompson  and  John  C.  BvUUty  for  respondent. 

Van  Derbubgh,  J.:  This  action  against  the  defendant^ 
for  a  personal  injury  sustained  by  plaintiff,  was  dismissed 
at  the  trial  because  the  court  deemed  that  the  plaintiff  was 
clearly  shown  to  be  guilty  of  contributory  negligence  hj 
the  evidence.  On  a  review  of  the  evidence  upon  a  motion 
for  a  new  trial  the  trial  court  became  convinced  that  the 
question  was  one  for  the  jury,  and  accordingly  granted  a  new 
trial.  The  plaintiff,  who  lived  in  Wisconsin,  was  a  stranger 
in  the  vicinity,  and  unacquainted  with  the  street  car  lines 
between  St.  Paul  and  Minneapolis.  On  the  12th  day  of 
June,  1892,  in  company  with  a  friend,  he  boarded  a  street 
car  running  between  the  cities  named,  early  in  the  even- 
ing of  that  day.  On  the  way  a  severe  storm  of  wind  and 
rain  reached  a  point  on  Washington  avenue  in  the  city 
of  Minneapolis,  between  Second  and  Third  streets,  wl.  re 


MINNESOTA.  1893.  515 

Boyer  v.  Railway  Co.  et  aL 

le  car  was  stopped  by  the  storm.  The  electric  cur- 
nt  was  turned  oflf,  and  the  lights  went  out.  The 
Dtorman  or  driver  notified  the  conductor  that  he  could 
»t  ^o  ahead,  for  the  reason  that  he  could  not  see 
.  account  of  the  storm,  and  that  the  hail  and  rain 
?re  driving  in  his  eyes.  The  car  was  crowded  and 
e  plaintiff  and  his  companion,  who  were  standing  up, 
posed  to  the  storm,  thereupon  left  the  car,  and  with  an 
ibrella  raised,  started  across  the  street.  In  doing  so» 
ay  stepped  upon  a  parallel  track,  and  plaintiff  was  knocked 
wn  and  injured  by  a  car  coming  from  an  opposite  direc- 
•n,  which  he  did  not  see  or  hear,  on  account  of  the  storm 
d  darkness.  It  also  appears,  according  to  his  testimony, 
It  he  did  not  know  where  they  were,  nor  that  there  was 
louble  track  on  the  line,  nor  see  the  track  in  question, 
ich  was  covered  with  water  at  the  time.  We  do  not 
nk  his  evidence  in  respect  to  his  knowledge  of  the  risk 
a  necessarily  incredible,  under  all  the  circumstances, 
e  storm,  darkness,  the  noise  of  the  car  he  was  on,  and 
»  position  thereon,  with  a  crowd  might  have  prevented 
n  from  noticing  the  cars  on  the  parallel  track,  or  from 
owing  of  the  existence  of  the  double  track.  Notwith- 
knding  plaintiffs  failure  to  watch  out  for  another  street 
p,  the  question  of  his  contributory  negligence  was  for  the 
ry.  Shea  w.  8U  Paul  City  By.  Co.,  50  Minn.  395  (52  N. 
.  Rep.  902). 

i.  The  evidence  tended  to  show  that  the  car  which  struck 
d  injured  the  plaintiff  was  running  at  a  very  high  rate  of 
Bed — fifteen  or  twenty-five  miles  an  hour.  The  jury 
ght  very  properly  find  such  rate  of  speed  to  be  dangerous, 
d  the  question  of  defendant's  negligence  was  very  clearly 
rthem.  The  storm  and  darkness  imposed  the  additional 
ty  of  caution  while  proceeding  on  a  street  where  pedes- 
ans  might  be  expected  to  be  crossing  at  any  time  in  the 
ening. 
Order  affirmed. 


ioTB. —  See  notes  to  Boerth  v.  West  Side  R.  Co,,  post 
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WiTTE  V.  Brooklyn  City  Railway  Company. 

aty  Court  of  Brooklyn,  N.  F.,  General  Tenw,  June,  1893. 

(4  Misc.  Rep.  286.) 

ELKfTBIO  railway.—  DUTY  OF  TRAVKLEB  AXD  OF  H OTORMAK.—  GOLLmOV. 

It  is  the  duty  of  one  driving  with  a  vehicle  upon  tlie  tracks  of  an  electrie 
street  railway  to  turn  off  seasonably  to  avoid  a  car  approaching  from  the 
rear ;  and  of  the  raotorman  to  exercise  proper  care  to  avoid  Cv/llisicHi. 

Questions  of  negligence  and  contributory  negligence  h^d  properij  sub- 
mitted to  the  jury. 

The  plaintiff  was  driving  two  horses  attached  to  a 
brewery  wagon.  W  hile  in  the  act  of  getting  off  the  track 
a  hind  wheel  of  the  wagon  was  struck  by  an  electric  railway 
car  which  came  up  suddenly  from  behind,  causing  injuries, 
to  recover  for  which  the  action  was  brought. 

Appeal  by  defendant  from  judgment  entered  upon  a 
verdict. 

Jas.  &  T.  H.  Troy  {Charles  J.  Patterson^  of  coudmI), 
for  plaintiff  (respondent). 

Morris  &  Whitehouse^  for  defendant  (appellant). 

Clement,  Ch.  J. :  The  counsel  for  the  appellant  seeks  a 
reversal  in  this  case  only  on  two  grounds :  Firsts  that  the 
evidence  showed  contributory  negligence  on  the  part  of 
plaintiff  ;  second,  that  there  was  no  proof  of  negligence  of 
the  defendant.  The  plaintiff  drove  a  beer  wagon  in  a 
southerly  direction  along  the  track  of  defendant  on  Third 
avenue  in  this  city  until  he  reached  Thirty-second  street, 
where  he  swung  his  wagon  to  the  east,  in  order  to  get  out 
of  the  track,  and  then  turned  to  the  west.     The  wagon  was 
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nearly  off  the  track  when  an  electric  car  struck  the  hind 
'wheel  and  overturned  it. 

This  case  was  properly  submitted  to  the  jury.  It  was 
the  duty  of  plaintiff  to  turn  off  seasonably  to  avoid  the  car 
approaching  from  the  rear,  and,  while  so  doing,  the  motor- 
man  was  bound  to  exercise  proper  care  to  avoid  a  collision 
with  the  wagon.  Whether  the  plaintiff  was  guilty  of  con- 
tributory, negligence,  and  whether  the  motorman  was  negli- 
gent, were  questions  of  fact  for  the  jury.  Quinn  v.  Atlantic 
Avenue  H.  Co.,  12  N.  Y.  Supp.  223 ;  affirmed,  Court  of 
Appeals,  without  opinion,  134  N.  Y.  611. 

Judgment  and  order  denying  new  trial  affirmed,  without 
costs. 

Osborne,  J.,  concurs. 

Judgment  and  order  denying  new  trial  affirmed 


Note.—  See  notes  to  Boerth  v,  West  Side  R,  Co. ,  poaU 


JLsvuL  Benjamin  v.  Holyoke  Street  Railway  Company. 

Supreme  Judicial  Court  of  Mass,,  Oct  SO,  1893. 

(160  Mass.  8. 


STBESr    RAniWAY.— FmOHTENINa  HORSE.— NeOLIGENCB.- 

Ck>irrRiBUTORY  neoliqence.— Pleading. 


T^  use  of  streets  for  electrio  oars  and  that  by  the  general  publio  are  oon- 
onrrent ;  and  those  operating  the  cars  are  bound,  in  using  the  street,  to 
regaid  its  reasonable  use  by  others. 

Held,  not  improper  for  a  jury  to  find  negligence  on  the  part  of  those  in 
oharfe  of  an  electric  street  car  from  the  circumstance  that  when  over- 
taking a  frightened  horse  driven  by  a  woman  along  side  the  track,  they 
did  noi  stop  the  car,  but  continued  at  full  ^)eed,  sounding  the  gong,  as 
a  remit  of  which  the  horse  shied  and  an  accident  occurred. 

The  mere  failure  of  a  traveler  to  look  for  approaching  electric  cars,  at  a 
place  other  than  a  street  crossing,  will  not  bar  a  recovery  in  an  action 
on  negligenoe  of  the  street  railway  company. 
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jury  that  a  mere  failure  to  look  would  prevent  her  from 

i^eooTerlng.    This  has  been  so  held  even  in  cases  of  collision. 

^Oiapleigh  v.  Wyman^  134  Mass.  118 ;  French  v.  Taurdon 

^Snmdh  Railroad^  116  Mass.  637.    The  question  wa^  left 

to  the  jury  with  proper  instructions. 

The  defendant  further  contends  that  there  was  no  evi- 
^enee  of  its  own  negligence.    But  the  jury  might  well  find 
negligence  on  the  defendant's  part  from  the  testimony 
tending  to  show  that  the  car  was  not  stopped,  nor  its  speed 
slackened,  and  that  the  gong  was  sounded,  while  the  plaint- 
iff was  in  obvious  difficulty  from  the  fright  of  her  horse. 
nie  defendant  contends  that  it  was  not  bound  to  stop  its 
car^  or  to  stop  the  noise  of  the  gong.    But  the  omission  to 
do  so,  under  the  circumstances,  might  well  be  deemed  to 
show  carelessness.    The  use  of  the  street  for  electric  cars 
and  by  the  general  public  was  concurrent ;  and  the  defend- 
ant was  bound,  in  using  the  street,  to  have  reference  to  its 
reasonable  use  by  others.     ComTnonwealth  v.  Temple^  M 
Oiay,  69 ;  DriscoU  v.  West  JBnd  Street  Railway^  169  Mass. 
143. 

It  was  not  necessary  specially  to  set  forth  in  the  declaration 
the  injudicious  sounding  of  the  gong,  as  an  element  of 
negligence.  Sounding  the  gong  is  an  incident  to  the  running 
of  the  car,  and  the  general  averment  of  negligence  in  the 
ruining  of  the  car  was  sufficient  to  include  it.  Eaton  v. 
.PUchburg  Railroad,  129  Mass.  364. 

The  objections  to  the  questions  put  to  the  doctor  are  not 
sufficiently  serious  to  require  discussion.  There  was  no 
error  in  allowing  them  to  be  put. 

Exceptions  overrtded. 

Norm. — See  notes  to  Boerth  v.  Weat  Side  R,  Co.,  post 
TfafecMsiaaUadmJBtfwT.  I^tKt&t^oni^  Co.,poat 
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PiBRRE  Meisch,  Respondent,  v.  The  Rochester  Elec- 
tric Railway  Company,  Appellant 

New  York  Suprtme  Court,  Qtmeral  Term,  Fifth  Dtpt,  Oct.,  WS, 

(78  Hun,  604.) 

ELBCTRIC  RAILWAY.—  KnJJNO  DOO. —  COMTPIBUTORY  NBOUOBICI. 

For  a  motorman,  seeing  dogs  on  the  track  ahead  of  his  oar,  and  highbanla 
of  snow  on  either  side  so  that  the  dogs  could  get  off  only  at  certain  cnti 
in  the  snow,  to  run  down  and  kill  one  of  the  dogs,  making  no  effort  tt 
all  to  stop  the  car,  which  was  going  ten  or  twelve  miles  an  hour,  wai 
clearly  a  wrongful  and  negligent  act.  Even  if  the  dog  was  m  trespaaser 
the  motorman  had  no  right  to  run  him  down. 

The  employer  of  the  owner  of  the  dogs  owned  also  the  adjacent  land,  sobu 
ject  only  to  the  rights  of  the  public  for  i)urpo8es  of  travel.  He  doubtlea 
had  a  right  to  use  the  road  with  the  dogs  for  the  purpose  of  guarding  thi 
premises ;  at  any  rate,  the  defendant  could  not  complain  that  the  qufli. 
tion  of  contributory  negligence  was  left  to  the  jury. 

Case  of  this  series  cited  in  opinion :  Bemhard  ▼.  Rochetier,  dbe.  By,  Ckkt 
anttj  p.  506. 

Appeal  from  judgment  of  Monroe  County  Court,  entered 
upon  a  verdict  obtained  on  appeal  from  the  Municipal 
Court  of  Rochester,  and  from  order  of  County  Court,  deny- 
the  motion  for  new  trial  upon  the  judge's  minutes.  Facts 
stated  in  opinion. 

J.  S.  Thompson^  for  the  appellant. 

A,  E,  Sutherland^  for  the  respondent. 

D WIGHT,  P.  J.:  The  action  was  to  recover  damages  for 
the  alleged  negligent  killing  of  a  valuable  young  dog.  We 
think  the  judgment  is  right  and  should  be  aflRrmed.  The 
facts  which  the  evidence  tended  to  establish  and  upon  which 
the  jury  had  a  right  to  base  their  verdict  were  briefly  as 
follows  :   The  plaintiff  was  superintendent  of  the  Holy 
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ire  Cemetery,  on  the  Boulevard  or  Charlotte  road, 
ng  north  from  Rochester,  along  and  upon  which  the 
I  of  the  defendant  was  constructed,  and  its  electric 
ire  run.  The  plaintiff's  house  was  near  the  north 
the  cemetery  property,  which  consisted  of  about  300 
^ng  on  both  sides  of  the  road.  The  plaintiff,  hav- 
charge  and  oversight  of  all  this  property,  found  it 
bo  keep  one  or  more  watch  dogs  on  the  premises,  and 
ime  mentioned  in  the  evidence  he  had  two,  one  an 
;,  which  he  had  trained  to  patrol  the  premises  several 
day,  passing  up  and  down  the  road  for  that  purpose, 
3  other  the  dog  in  question.  He  was  a  very  large 
ll-bred  English  mastiff,  only  eleven  months  old,  and 
customed  to  accompany  the  old  dog  in  his  rounds, 
s  thus,  in  the  most  effective  way,  becoming  trained 
orm  the  same  duties.  On  the  day  of  the  accident 
)  dogs  were  returning  together  from  the  southerly 
of  the  property  to  the  plaintiff's  house  and  had 

0  the  railroad  track  for  that  purpose.  It  was  in 
f  and  there  was  deep  snow  on  the  ground,  some  of 
lad  been  thrown  from  the  track  by  the  snow  plow 

piled  up  to  the  height  of  two  feet  on  either  side, 
p  tank  stood  about  1,000  feet  south  from  the  plaint- 
use,  and  at  that  point  there  were  cross  openings 

1  the  snow  banks,  but  no  others,  going  north,  until 
intiff'  s  gate  was  reached.  As  the  defendant' s  car 
passed  the  water  tank,  going  north  on  the  afternoon 
tion,  the  two  dogs  were  plainly  to  be  seen  about  325 
ead,  running  on  the  track  between  the  banks  of 
awards  their  home.     The  car  was  running  at  a  speed 

ten  to  twelve  miles  an  hour  ;  the  motorman  struck 
g,  but  made  no  effort  to  check  the  speed  of  the  car ; 
er  dog  leaped  from  the  track,  but  the  younger  one 
to  do  so  and  was  run  down  and  killed  just  as  he 
.  and  was  on  the  point  of  turning  through  the  cut  in 
w  bank  opposite  his  master's  gate  ;  he  had  run  two- 
Jie  distance  the  car  had  done  in  the  same  time, 
ery  slight  reduction  in  the  speed  of  the  latter  at  any 
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time  down  to  the  last  moment  of  the  laoe  would  have 
enabled  him  to  escape  without  injury. 

Upon  these  facts,  which,  as  we  have  said,  were  so  well 
supported  by  the  evidence  that  the  jury  had  a  right  to 
accept  them  as  the  facts  of  the  case,  there  can  be  no  doubt 
of  the  plaintifTs  right  to  recover  so  far  as  the  question  ol 
the  defendant's  negligence  was  concerned.  Even  if  tiie 
dog  was  a  trespasser  on  the  track,  the  motorman  was  not 
justified  in  running  him  down,  but  it  was  his  duty,  on  di^ 
covering  that  there  was  danger  of  doing  so,  to  slacken  flia 
BpeeA  of  the  car ;  and  it  was  clearly  a  question  for  the  jury 
whether,  in  the  exercise  of  reasonable  vigilance,  he  miglit 
have  discovered  the  danger  in  time  to  avert  it.  WcUkimr. 
Atlantic  Avenue  H.  B.  Co,^  20  Hun,  237;  Watson  v.  Broad- 
way &  Seventh  Aventie  R.  R.  Co.^  6  N.  Y.  St.  Rep.  638; 
S.  C,  18  id.  1029;  Swift  v.  8.  I.  R.  T.  Co.,  33  id.  604; 
Bemhard  v.  Rochester  Ry.  Co.,  51  id.  880. 

It  is  doubtful  whether  there  was  any  evidence  in  the  case 
which  tended  to  charge  the  plaintiff  with   contributory 
negligence  in  permitting  the  dogs  to  be  at  large  in  the  high- 
way.    The  employer  of  the  plaintiff  was  the  owner  of  the 
land  on  both  sides  of  the  highway,  and  of  the  fee  in  the 
highway  itself,  subject  only  to  the  easement  of  passage 
of  the  public,  including  the  defendant,  and  his  right  to 
make  use  of  the  highway  for  the  excursions  of  his  dogs 
in  the  business  of  guarding  the  premises  so  exposed  to 
trespassers  can  hardly  be  questioned.     But  it  was  at  least 
a  question  for  the  jury  whether  he  was  guilty  of  any  negli- 
gence in  respect  to  the  care  of  the  dogs  on  the  occasion  in 
qu'-stion. 

These  views,  if  correct,  dispose  of  the  defendant's  excep- 
tion to  the  deuial  of  its  motions  for  a  nonsuit,  and  for  the 
direction  of  a  verdict. 

The  single  exception  taken  by  the  defendant  to  any  rul- 
ing on  the  admission  of  ev?deace  is  not  discussed  on  the 
argument  here,  and  it  seems  to  be  without  merit.  The  same 
may  be  said  of  the  defendant's  exception  to  the  refusal  of 
the  court  to  charge  that  no  competent  evidence  had  been 
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fpren  of  the  market  value  of  the  dog.  Evidence  was  given 
on  that  sabject  by  the  witness  Weighell,  and  was  received 
^thoat  objection  except  on  the  groand  that  the  witness, 
vt  the  evidence,  was  incompetent.  But  that  witness  testi- 
lei  that  he  made  a  practice  of  raising  and  training  dogs, 
okibiting  them  at  shows,  and  buying  and  selling  dogs ; 
tint  he  knew  their  market  value  in  Rochester,  and  that  a 
Bastiff  trained  to  watch  was  worth  from  $100  to  $200.  This 
eridence  was  uncontradicted,  and  the  verdict  of  the  jury 
us  for  ninety-six  dollars  and  eighty-three  cents.  The 
aotion  for  a  new  trial,  therefore,  on  the  ground  of  excessive 
dunages,  in  addition  to  the  ground  stated  in  the  motion  for 
a  Donsiiit,  was  proi>erly  denied. 

The  judfiniient  and  order  appealed  from  should  be  afilrmed. 

Lswis  and  Haioiit,  JJ.,  concurred. 

Judgment  and  order  appealed  from  affirmed. 


Koii.— See  notes  to  Boerth  t.  West  Side  R.  Co.,  post 


fcx  Newark  Passenger  Railway  Company,  Plaintiff 
in  Error,  v.  Fanny  Blook,  Defendant  in  Error. 

Ngm  Jeneif  Court  of  Erron  and  AppedU,  Dee.  6, 1893. 

(55  N.  J.  L.  605.) 

ftaomo  8TBKR  RAn«WAY.—  DUTT  OF  TRAVELKR  AND  OF  COMPANY. 

(Heed-^iote  by  the  oomt) : 

flie  mle  reqniring  one  exercising  his  lawful  rights,  in  a  place  where  the 
emciee  of  lawful  rights  by  others  may  put  him  in  peril,  to  use  such 
preoantion  and  care  for  his  safety  as  a  reasonably  prudent  man  would 
nee  under  the  drcomstanoes,  is  the  measure  of  duty  for  one  who  crosees 
a  publio  highway  on  foot.  He  must  use  his  powers  of  observation  to  dis- 
cover approaching  vehicles,  and  his  judgment  how  and  when  to  cross 
without  collision,  bat  his  obeervation  need  not  extend  beyond  the  dis* 
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^  tance  within  which  vehicles  moving  at  lawful  speed  would  endanger 
him.  If  obstacles  temporarily  intervene  to  prevent  observation,  ht 
should  wait  until  the  required  observation  can  be  made. 

Street  oars  propelled  by  electricity,  and  running  along  land  burdened  only 
with  the  easement  of  a  public  highway,  cannot  be  run  at  a  rate  of  apeel 
incompatible  with  the  lawful  and  customary  use  of  the  highway  fay   ! 
others  with  reasonable  safety. 

Error  to  Supreme  Court.  Appeal  by  defendant  below, 
from  judgment  on  verdict  at  Essex  Circuit. 

Anthony  Q.  Keasbey  and  Edward  Q.  Keashey^  for  tta 
plaintiff  in  error. 

Louis  Hood  and  Samuel  Kalisch^  for  the  defendant  bi 
error. 

The  opinion  of  the  court  was  delivered  by  Maoie,  J.: 

[Discussion  of  general  principles  governing  non-suits  and 
direction  of  verdicts,  omitted.] 

The  argument  in  behalf  of  the  plaintiff  in  error  is  next 
addressed  to  an  exception  taken  to  the  ruling  of  the  trial 
judge  upon  a  request  to  charge. 

To  make  the  request  intelligible,  it  should  be  stated  that 
the  evidence  of  defendant  in  error  in  respect  to  the  mode 
in  which  she  received  her  injury  was  that  she  was  struck 
and  run  over  by  a  car  of  plaintiff  in  error,  propelled  by 
electricity,  and  running  on  the  west  bound  or  north  street 
car  track  in  Springfield  avenue,  in  Newark ;  that,  whea 
struck,  she  was  crossing  the  avenue  from  south  to  north  on 
a  crosswalk  at  the  intersection  of  Prince  street  with  the 
avenue  ;  that  an  east  bound  car  running  on  the  south  street 
car  track  had  stopped  upon  the  crossing,  and  she  had 
waited  until  it  passed,  when  she  went  on,  "looking  both 
sides ;' '  that,  not  seeing  any  west  bound  car,  she  stepped 
on  that  track,  and  was  immediately  struck  and  run  over. 
It  appeared  by  the  evidence  of  witnesses  called  by  her  that 
the  east  bound  car  stopped   at  the  crossing    and  went 
on,  and  the  west  bound  car  passed  it,  running  at  great 
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Wfeedf  and  without  giving  signals  ;  one  witness  estimated 
be  speed  at  16  miles  an  hoar. 

The  request  in  question  was  as  follows:  "If  the  jury 
believe  the  account  of  the  plaintiff  and  her  witnesses  as  to 
flie  tact  that  one  car  stopi>ed  at  Prince  street  and  passed 
file  other  below  that  street,  it  was  the  duty  of  plaintiff  to 
wait  long  enough  before  crossing  to  allow  the  down  car  to 
pi88  far  enough  for  her  to  see  whether  another  was  coming; 
tnd  if  she  neglected  that  duty  she  was  guilty  of  contribu- 
tory n^ligence,  and  cannot  recover,  although  the  jury  may 
bdieve  that  the  up  car  was  going  at  an  unusual  rate  of 
ipeed,  the  track  being  straight,  and  the  car  visible  far 
Miough  to  avoid  it  at  any  possible  speed. 

The  judge  declined  to  charge  in  that  respect  otherwise  than 
hd  had  charged,  and  this  exception  was  taken. 

The  request  is  open  to  criticism  as  asserting  a  fact  re- 
ipecting  the  distance  at  which  a  car  was  visible,  which  was 
in  dispute. 

But  it  may  be  considered,  however,  as  raising  the  ques- 
yon  of  the  duty  of  the  injured  person  under  the  circum- 
stances above  set  out,  and  whether  the  request  correctly 
states  that  duty. 

It  is  first  contended  that  the  question  of  duty  in  this 
stse  is  affected  by  the  fact  that  defendant  in  error  was 
crossing  a  highway  along  which  cars  propelled  by  electricity 
sonstantly  ran.  It  is  argued  that  the  duty  to  take  pre- 
suition  against  danger  varies  with  the  degree  of  peril ;  that 
fbe  lawful  use  of  a  highway  by  such  cars  has,  by  reason  of 
their  running  at  greater  speed,  created  additional  danger  to 
others  using  the  highway  ;  and  that  their  duty  in  respect 
Id  sach  danger  has  thus  been  enhanced  and  enlarged.  It  is 
sven  insisted  that  the  duty  of  persons  traversing  highways 
on  which  such  cars  run  is  like  that  imposed  on  persons 
passing  along  a  highway  where  it  is  crossed  at  grade  by  a 
Emi]road  operated  by  steam  power. 

It  is  not  pretended,  and  the  case  does  not  show,  that 
plaintiff  in  error  has  acquired  by  legislative  grant  any  right 
to  ran  its  cars  in  the  highway  at  any  rate  of  speed.     Such 


626  AMERICAN  ELECTRICAL  CASES,      [vol.  4 


Co.  Y.  Block. 


a  grant  to  use  a  rate  of  speed  in  highways  which  would  be 
destructive  of  its  customary  use  by  others,  and  incompati- 
ble therewith,  would  not  be  within  legislative  compet^y, 
except  pn  compensation  made  to  the  owners  of  the  land 
traversed  by  the  highway. 

Public  highways  have  been  acquired  by  dedication  or 
condemnation  for  the  use  of  the  public  in  passing  and  re- 
passing.   Up  to  very  recent  times  the  public  have  used  die 
rights  of  passing  and  repassing  on  highways,  on  foot  or  <4 
horseback,  or  in  vehicles  drawn  by  horsesor  other  animals. 
When  authority  was  granted  to  lay  rails  on  highways,  and 
to  run  thereon  cars  drawn  by  horses  for  the  carriage  of 
passengers,  it  was  long  questioned  whether  such  a  use  o( 
the  highway  did  not  impose  an  additional  burden  upon  the 
land,  and  whether  such  a  grant  could  be  made  withoaf 
compensation.      It  was  finally  settled  by  the  weight  of 
authority  that  the  use  of  the  highway  by  such  cars  was  onlj 
a  modification  of  the  original  use  to  which  it  had  been  de- 
voted, and  that  no  additional  burden  was  imposed  by  suck 
grant.    That  doctrine  was  adopted  in  this  state.    CUizeni 
Coach  Co.  V.  Camden  Horse  Railway  Co.,  6  Stew.  Eq.807- 
But  it  must  be  conceded  that  a  grant  of  a  right  to  use  tiie 
highway  in  a  mode  incompatible  with  its  customary  use 
by  the  public  would  impose  an  additional  burden,  and 
could  not  be  made  without  compensation. 

The  public  has  acquired  such  rights  in  the  use  of  high, 
ways  as  the  owners  of  the  lands  traversed  thereby  hani 
yielded  or  been  deprived  of,  and  it  may  not  be  restricted  i]( 
the  enjoyment  of  such  rights  by  a  use  of  the  highway  in- 
consistent and  incompatible  therewith,  at  least  widiont 
legislative  grant.  Whether  the  public  rights  thus  acquired 
may  be  thus  diminished  or  destroyed  by  legislative  grant 
when  no  compensation  is  made  to  landowners  is  not  a  quei- 
tii>n  involved  in  this  case,  and  no  opinion  is  intended  be 
expressed  thereon. 

As  has  been  stated,  no  legislative  grant  in  this  case  ii 

shown.     The  contention  of  ^>laintiff  in  error  rather  takes 
this  shai)e.     It  asserts  that  i(6  cars,  propelled  by  electricitji 
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re  capable  of  being  run  at  greater  speed  than  other 
ahicles  in  the  highway,  and  that  the  public  convenience 
emands,  for  passengers  carried  in  such  cars,  what  is  called 
rapid  transit;"  and  it  draws  the  inference  that  its  cars 
lay  therefore  be  run  at  such  speed  as  will  satisfy  this 
nblic  demand,  and  that  other  persons  lawfully  using  the 
ighway  in  the  customary  modes  must  govern  themselves 
ad  use  the  highway  accordingly.  Judicial  opinions  have 
Ben  cited  to  us  which  appear  to  support  these  extra- 
tdinary  propositions.  I  am  unable  to  subscribe  to  the 
otion  which,  carried  to  its  logical  conclusion,  would 
ermit  this  company  and  other  companies  running  cars  in 
nblic  highways  propelled  by  electricity,  cables,  etc.,  to 
in  at  any  rate  of  speed  which  they  may  deem  a  demand, 
ndetined  and  unrecognized  by  law,  to  require.  The  right 
I  nse  the  highways  by  such  cars  is  not  paramount  to  the 
ghtB  of  others  in  the  customary  use  thereof.  It  must 
s  naed  in  a  manner  consistent  with  the  rights  of 
thers.  Such  a  paramount  right  as  is  contended  for 
raid  not,  in  my  judgment,  be  granted  without  com- 
ensation,  and  it  surely  cannot  be  acquired  from  a  vague 
otion  of  a  public  demand  for  rapid  transit. 
Tliere  is  no  just  analogy  between  the  right  of  a  street 
iilway  running  such  cars  longitudinally  along  the  high- 
ny  and  the  right  of  a  railroad  company  running  its  trains 
cross  a  highway  at  grade.  Tlie  latter  company  acquires 
J  condemnation  a  right  to  run  its  tracks  over  the  lands 
orered  by  the  highway,  and  so  burdens  it  with  an  addi- 
ional  easement.  By  legislative  grant  it  uses  the  easement 
)  acquired  in  the  passage  of  trains  run  at  great  speed,  and 
>  %  certain  extent  the  public  easement  of  passage  is,  at 
ich  crossing^  modified.  No  grant  for  the  acquisition  and 
IB  of  such  additional  easement  has  been  made  to  the 
net  railways,  and  in  the  absence  of  such  grant  no  right 
I  ran  cars  at  excessive  rates  of  speed  exists.  Their  only 
gtit  in  this  respect  is  to  run  at  such  rate  as  will  not  inter- 
oe  with  the  customary  use  of  the  highway  by  others  of 
IS  pnblic  with  safety. 
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Let  us  now  consider  whether  the  request  under  considera- 
tion correctly  states  the  duty  of  defendant  in  error  under 
the  circumstances  supposed. 

The  duty  devolving  on  one  using  a  highway  for  passage 
on  foot  varies  with  circumstances  which  are  inrliiitely 
various.  It  may  be  of  one  degree  when  the  highway  is  a 
quiet  country  road,  and  of  another  degree  when  it  is  the 
crowded  street  of  a  great  city.  It  may  differ  at  different 
hours  of  the  day,  with  respect  to  different  vehicles  and  the 
different  rates  of  speed  at  which  they  are  moving,  and  by 
reason  of  different  opportunities  of  observation. 

It  is  impossible,  in  my  judgment,  to  classify  these  variant 
circumstances,  and  to  lay  down  a  precise  rule  as  to  the 
degree  of  care  required  in  each  class.  In  dealing  with 
cases  of  this  sort  we  must  recur  to  the  general  rule  which 
requires  one,  in  exercising  his  lawful  rights  in  a  place  where 
the  exercise  of  like  rights  by  others  may  put  him  in  peril, 
to  use  such  precaution  and  care  for  his  safety  as  a  reason. 
ably  prudent  man  would  use  under  the  circumstances. 

From  this  rule  it  may  be  said,  in  general,  that  one  who 
passes  on  foot  along  a  sidewalk  or  footpath  of  a  highway 
must  use  his  powers  of  observation  in  respect  to  other  pas- 
sers thereon,  and  a  reasonable  judgment  to  avoid  collision. 
In  crossing  the  roadway  a  foot  passenger  must  likewise  nse 
his  powers  of  observation  to  discover  approaching  vehicles, 
and  a  like  judgment  when  and  how  to  cross  without  col- 
lision. In  the  latter  case,  doubtless,  the  degree  of  care 
required  exceeds  that  required  in  the  former  case,  not 
because  the  right  of  the  foot  passenger  and  the  right  of  the 
driver  of  a  vehicle  differ,  but  because  of  the  circumstances. 
The  vehicle  usually  travels  at  a  greater  speed  ;  it  cannot  be 
so  quickly  stopped  or  diverted  from  its  course  ;  a  street  car 
cannot  deviate  from  its  track  ;  while  the  passer  on  foot  may 
quickly  stop,  turn  aside,  or  even  retrace  his  steps. 

So,  it  may  also  be  generally  said  that,  if  obstacles  tern, 
porarily  intervene  to  prevent  observation,  reasonable  pru- 
dence would  dictate  delay  until  such  observation  as  is  requi 
site  has  been  made. 
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But  the  request  before  us  brings  into  question  the  extent 
which  one  crossing  the  roadway  on  foot  must  extend  his 
lervation.  Its  claim  is  that  such  observation  must  be 
bended  to  any  approaching  car,  no  matter  how  distant. 
t  this  is  obviously  an  exaggerated  notion  of  the  duty 
[uired.  The  most  prudent  man  would  never  suppose 
Dself  required  to  thas  observe  If  such  a  rule  of  duty 
re  adopted  and  practiced  in  a  crowded  city,  the  crossing 
many  streets  would  be  barred  to  pedestrians  for  a  great 
rt  of  the  time.  The  general  rule  to  which  we  have 
surred  does  not  justify  this  excessive  view  of  the  duty 
[Hired.  It  will  require  one  crossing  the  roadway  on  foot 
extend  his  observation  only  to  the  distance  within  which 
hicles  proceeding  at  customary  and  reasonably  safe  speed 
inld  threaten  his  safety. 

Qnder  this  rule  the  defendant  in  error  should  doubtless 
ye  waited  nntil  she  could  have  observed  any  west  bound 
r  which,  traveling  at  customary  and  reasonably  safe 
Bed,  might  imperil  her  in  crossing.  But  she  was  not 
and  to  delay  until  she  could  have  seen  any  car  on  that 
ick  at  any  distance,  coming  with  excessive  and  dangerous 
eed. 

The  chai^  was  ample  and  correct  on  this  subject,  and 
e  instruction  asked  for  was  properly  refused. 
rhe  trial  judge  was  further  requested  to  charge  that  any 
6  approaching  a  crossing  must  take  notice  of  it,  and 
ercise  a  reasonable  measure  of  care  to  avoid  contact  with 
e  moving  car;  and  "if,  by  looking,  the  plaintiff  could 
.ve  seen  and  so  avoided  an  approaching  car,  she  cannot 


cover." 


The  request  was  not  refused,  but  the  trial  judge  said  that 

>  had    "charged  substantially  according  to  his  under- 

inding  of  the  law  on  that  subject."     An  exception  was 

en  taken  to  the  charge  so  far  as  it  did  not  embrace  "  that 

oondary  proi)osition." 

Bach  an  exception  does  not  draw  into  review  an  omission 

the  charge.    If  counsel  conceived  that  a  pertinent  pro- 
voL.  IV— 34. 
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position  of  law  bad  been  omitted,  be  sbonld  bave  specifi- 
cally requested  tbe  desired  instruction,  and  excepted  to  a 
refusal. 

If  tbe  proposition  in  question  bad  been  requested  and 
refused,  I  tbink  tbere  would  bave  been  no  error.  It  is  a 
proposition  applicable  to  the  crossing  of  tbe  bighway  by 
tbe  lines  of  a  steam  railroad.  It  is  inapplicable  to  the 
crossing  of  a  street  railway,  tbe  cars  on  wbicb  must  not 
exceed  sucb  speed  as  will  permit  tbe  lawful,  customary  use 
of  tbe  bighway  by  others  with  reasonable  safety.  Pru- 
dence doubtless  requires  one  about  to  cross  a  railroad 
track  to  use  his  eyes  to  observe  any  approaching  car  within 
his  vision.  But,  as  has  been  shown,  prudence  does  not 
require  one  crossing  tbe  track  of  a  street  railway  to  extend 
bis  observation  to  tbe  whole  line  of  track  within  bis  vision, 
but  only  to  such  distance  as,  assuming  the  required  care  in 
their  management,  approaching  cars  would  imperil  his 
crossing. 

Other  requests  to  charge,  tbe  judge  declined  to  give  other- 
wise than  already  given. 

Tbe  charge  correctly  stated  tbe  law  in  tbe  particulars 
covered  by  these  requests,  and  there  was  no  error  in  declin- 
ing to  repeat,  in  other  language,  the  doctrines  already  laid 
down  as  law. 

The  remaining  exceptions  are  to  portions  of  tbe  charge 
which,  it  is  urged,  tended  to  improperly  aflfect  tbe  jury. 

But  the  charge  imposed  on  tbe  jury,  in  tbe  plainest 
terms,  the  duty  of  deciding  the  disputed  questions  of  fact 
and  settling  the  inferences  to  be  drawn  therefrom.  Whem 
that  is  done,  comments,  or  even  expressions  of  opinion,  by 
the  judge  upon  the  evidence,  are  not  open  to  exception^ 
Engle  v.  Slate,  21  Vroom.  272,  and  cases  cited.  I  may  add 
that,  if  the  rule  were  different,  the  language  of  tbe  cbai^ 
is  not,  in  my  opinion,  open  to  any  criticism  of  this  sort. 

No  error  being  found,  the  judgment  below  should  be 
affirmed. 

For  affirmance.— TwE  Chancellor,   Abbktt,  Lippek- 


MASSACHUSBTTg,  JOH. 6^ 

mis  T.  BallroMl  C9. 

ooTT,  MAaiB,  Yak  Syokbl,  Bogebt,  Bbowk,  Clsmexi; 
Smith,  9. 
Jbr  re9er$dl. — None. 


Von.— See  notes  to  Boerth  t.  Wut  Side  B.  Co.,po$L 


Alexaitdxb  Ellis  v.  Lynn  and  Boston  Bailboab  Com- 

PANY. 

Ma99aehu$ettM  Supreme  Judicial  Court,  Jan,  4, 1894. 

(160  Mass.  841.) 

ELKVBIC  8TBXBT  RAILWAY.—  DUTT  TO  PUBUC—  FRIOHTENINa  H0RSS8. 

Ik  is  the  duty  of  the  motorman  operating  an  electric  car  to  keep  watch  as 
to  wkolher  bj  frightening  horses  or  otherwise  he  is  putting  in  danger 
penons  lawfully  using  the  street ;  and  if  he  sees  that  a  horse  is  fright- 
ened, it  is  his  duty  to  so  manage  his  car  as  to  diminish  tlie  fright  as 
much  as  possible. 

Oue  of  this  series  cited  In  opinion:  Benjamin  t,  Holyoke  St.  By,,  ante, 
p.  617. 

Appeal  by  defendant  from  judgment  of  Superior  Court, 
Suffolk  county.    Facts  stated  in  opinion. 

T.  P.  Proctor  and  B.  W.  Warren^  for  the  defendant. 
A.  A.  StrotU  (/.  W.  Johnson  with  him),  for  the  plaintifE. 

KwowLTON,  J. :  Although  there  was  some  conflict  of  evi- 
dence in  this  case,  the  jury  may  have  found  that  the  plaint- 
iff, havinir  no  reason  to  think  it  unsafe  to  do  so,  drove 
down  a  street  in  the  city  of  Lynn  on  which  was  an  electric 
ndlway  and  there  met  one  of  the  defendant's  open  electric 
ears  filled  with  passengers,  on  which  the  motorman  was 
eontinoally  sounding  the  gong ;  that  his  horse  was  fright- 
ened  at  the  car  and  at  the  noise  of  the  motor  and  of  the 
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gDfu:.  and  manifested  its  fear  in  such  a  way  as  to  skow  the 
Botoiman  that  the  plaintiff  and  his  daughter  who  was  rid- 
ing with  him  were  in  great  peril,  and  that  the  motorman, 
instead  of  stopping  the  oar,  or  ceasing  to  sound  the  gong, 
kept  on  with  the  car  and  trontinued  to  make  a  loud  clangor 
with  the  gong,  so  that  the  horse  became  unmanagable, 
broke  the  carriage,  threw  the  plaintiff  out^  and  thereby 
inflicted  serious  injiAries  upon  him. 

The  defendant's  requests  for  rulings  go  upon  the  theory 
diat  the  manager  of  an  electric  railway  car  upon  a  street  is 
never  called  upon  to  stop  the  car  or  to  change  his  method 
of  managing  it  to  avoid  any  danger  from  the  fright  of 
horses  other  than  the  ckiuger  of  collision  with  the  car. 
These  requests  were  founded  on  an  erroneous  view  of  the 
law.    It  is  a  well  known  fact  that  most  horses  are  fright- 
ened at  their  first  view  of  a  moving  electric  car,  especially 
if  they  encounter  it  in  a  quiet  place  away  from  the  dis- 
tracting noises  of  a  busy  city  street.    It  is  only  by  careful 
training,  and  a  frequent  repetition  of  the  experience,  that 
they  acquire  courage  to  meet  and  pass  such  a  car  on  a  nar- 
row street  without  excitement.     The  rights  of  the  driver  of 
a  horse  and  the  manager  of  an  electric  car  under  such  cir- 
cumstances are  equal.     Each  may  use  the  street,  and  each 
must  use  it  with  a  reasonable  regard  for  the  safety  and 
convenience  of  the  other.    The  motorman  ia  supposed  to 
know  that  his  car  is  likely  to  frighten  horses  that  are  unac- 
customed to  the  sight  of  such  vehicles,  while  most  horses 
are  easily  taught  after  a  time  to  pass  it  without  fear.     It 
his  dutv,  if  he  sees  a  horse  in  the  street  before  him  that 
greatly  frightened  at  the  car,  so  as  to  endanger  his  driver" 
or  other  persons  in  the  street,  to  do  what  he  reasonably  cati. 
in  the  management  of  his  car  to  diminish  the  fright  of  the 
horse,  and  it  is  also  his  duty  in  running  the  car  to  look  out 
and  see  whether,  by  frightening  horses  or  otherwise,  he  is 
putting  in  peril  other  persons  lawfully  using  the  street  on 
foot  or  with  teams.      In  this  way  the  convenience  and 
safety  of  everybody  can  be  promoted  without  serious  de 
triment  to  anybody.     Of  course  the  owners  and  drivers  of 
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» 

horses  are  required  at  the  same  time  to  use  care  in  propor- 
tion to  the  danger  to  which  they  are  exposed.  Benjamin 
T.  Holyoks  Street  Railway ,  160  Mass.  3. 

These  principles  were  adopted  by  the  presiding  justice 
for  the  guidance  of  the  jury  at  the  trial  of  this  case,  and 
the  instructions  given  were  correct.  So  far  as  the  defend- 
ant's requests  for  instructions  embody  correct  propositions 
of  law,  they  were  covered  by  the  instructions  given.  The 
judge  was  not  bound  to  tell  the  jury  that  certain  facts  of 
which  there  was  evidence  would  or  would  not  constitute 
n^ligence  apart  from  other  facts  which  were  testified  to. 

The  jury  were  rightly  instructed  to  consider  the  question 
whether  the  motorman  ought  to  have  seen  the  frightened 
condition  of  the  horse  if  he  did  not  see  it,  and  to  treat  his 
hilore  to  see  it,  when  he  might  have  seen  it  by  the  exercise 
of  due  care,  as  negligence.  There  was  ample  evidence  to 
warrant  the  verdict,  and  the  bill  of  exceptions  discloses  no 
enor  in  the  proceedings. 

Exceptions  overruled. 

Kon.  —See  notes  to  Boerth  y.  West  Side  R.  Co.,  poH* 
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David  Davidson,  Plaintiflf  in  Error,  v.  Denveb  Tbamwat 

Company,  Defendant  in  Error. 

Coiorado  Court  of  Appealt,  Feb.  If,  1S94. 
(4  Col.  App.  288.) 

Electric  stbkbt  railway. —  Duty  to  tbatklers.— Collision.— Goih 

TRIBUTORT  NSOUOBNCK. 

Wlkile  the  preferential  use  of  their  track  hy  electric  railway  ooxxrpuasB 
doaely  approximates  the  right  of  exclusive  tise  granted  or  conceded  to 
■team  railways,  still  the  rule  requiring  a  person  approaching  a  steam 
imilway  to  stop,  look  and  listen  for  trains  before  crossing  and  charging 
him  with  contributory  negligence  for  failure  to  do  so,  applies  in  only  i 
limiied  sense  as  to  electric  street  railways. 

KeTertfaelees,  held,  that  under  the  circumstances  of  the  case  at  bar  the 
fUaiBtiff  was  guilty  of  contributory  negligence  for  failure  to  take  any 
precaution  whatever  when  crossing  an  electric  street  railway  in  the 
middle  of  a  block. 

Gases  of  this  series  cited  in  opinion :  Carson  v.  Federal  Street,  dtc  1^ 
Co.^  ante,  p.  470;  Ehrisman  v.  East  Harruburg,  dbe.  By.  Co.^  <adi, 
p.  48i  ;  Shea  v.  St,  Paul  City  i^.  Co,,  ante,  p.  481. 

Appeal  from  judgment  of  District  Court,  Arapahoe 
ooonty,  awardimg  damages  to  the  plaintiff.  Facts  stated  in 
•pinion. 

Feiker  <£  Daytarty  for  plaintiff  in  error. 

James  H,  Brown  and  Milton  Smithy  for  defendant  in 
enr^r. 

BissELL,  P.  J.,  delivered  the  opinion  of  the  court:  An 
electric  car  operated  by  the  tramway  company  collided 
with  the  wagon  in  which  Davidson  and  his  wife  were  riding, 
and  did  considerable  damage  to  their  persons  and  property. 
Davidson  brought  suit,  but  at  the  conclusion  of  his  proof 
he  was  non-suited,  and  has  brought  error  to  reverse  the 
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idfrment.  He  was  evidently  nonsuited  because  of  his 
sgligence  which  contributed  to  the  injury. 
Only  so  much  of  the  evidence  will  be  stated  as  bears  upon 
lat  single  proposition,  and  is  necessary  to  an  easy  appre- 
msion  of  our  conclusions  respecting  it.  The  tramway 
impany  operated  an  electric  line  out  Broadway  for  sev- 
al  miles  beyond  the  limits  of  Denver.  That  street  runs 
le  north  and  south,  and  at  the  point  of  the  accident  con- 
sts  of  a  single  track  with  turn-outs  or  switches  to  enable 
nd  cars  to  pass  each  other.  Davidson  had  lived  at  Peters- 
irgh  for  nearly  a  year  prior  to  the  accident,  and  was 
^customed  to  drive  to  town  several  times  a  week.  The 
reets  crossing  Broadway  run  at  right  angles  to  it,  and 
ds  was  true  of  Myrtle  street,  along  which  Davidson 
■ove  eastwardly  on  the  morning  of  the  10th  of  April, 
ben  he  was  hurt.  In  pursuing  his  journey,  he  crossed 
e  railway  track  at  the  intersection  of  Myrtle  and  Broad- 
ly to  the  east  side  of  the  road,  turned  to  the  left  and 
mt  north  along  the  line  to  a  point  some  two  hundred  and 
Q  feet  beyond  Myrtle,  where  he  attempted  to  cross  the 
ick  to  a  store  on  the  other  side  of  the  way.  His  course 
18  some  seven  or  eight  feet  distant  from  th^  track, 
id  of  course  coincident  with  that  of  the  car  coming 
jm  the  south  which  afterwards  struck  his  vehicle.  Ac- 
rding  to  his  testimony,  when  he  crossed  the  track  at 
yrtle,  he  looked  south  and  saw  no  car  coming.  As  he 
med  and  went  north  he  saw  a  car  on  the  switch  about 
ne  hundred  feet  from  that  point  headed  southward,  and 
uting  for  a  car  which  was  coming  from  the  south  headed 
the  opposite  direction;  but  which,  he  states,  he  did  not  see. 
d  noticed  the  car  on  the  switch,  and  evidently  knew  it 
18  waiting  for  the  car  bound  north  to  pass,  which  of  neces- 
7  was  coming  behind  him,  running  in  the  same  direction 
at  he  was  traveling.  At  this  part  of  Broadway  the  road 
comparatively  level,  and,  as  Davidson  testifies,  any  one 
old  see  southward  from  Myrtle  street  a  distance  of  three 
larters  of  a  mile.  There  was  a  grocery  store  on  the  west 
leof  Broadway,  between  Myrtle  and  the  next  street 
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crossing  Broadway  to  the  north,  at  which  Davidson  andhifl 
wife  w^ere  in  the  habit  of  trading.     It  would  appear,  al- 
though the  evidence  in  not  very  clear  on  this  subject,  that 
travel  was  somewhat  common  across  Broadway  at  that 
point,  and  that  customers  that  drove  on  the  easterly  side  of 
the  road,  at  about  the  location  of  the  grocery,  crossed  the 
track  to  do  their  trading.    Davidson  and  his  wife  both 
testified'  that  such  vras  their  custom,  and  on  this  particular 
morning  they  started  to  cross  the  track  and  were  run  into 
by  the  car.     They  were  driving  in  an  open  wagon  between 
eight  and  nine  o'clock  in  the  morning,   and  neither  was 
bundled  up,  nor  had  their  eai*s  covered.     The  morning  was 
fair  although  somewhat  cloudy ;  but  there  was  nothing  in 
the  conditions  of  the  weather  to  prevent  these  persons  from 
either  hearing  or  seeing  the  approaching  car.    Davidson 
says  that  after  he  crossed  the  track  at  Myrtle,  he  noticed 
the  car  standing  on  the  switch ;  but  that  when  he  turned  to 
cross  the  road  he  neither  listened  nor  looked  back  to  dis- 
cover whether  a  car  was  coming  from  the  south.    After 
they  got  on  to  the  track,  his  wife  looked,  discovered  the 
car  almost  on  to  them,  when  Davidson  did  the  best  he 
could  to  get  out  of  the  way,  but  failed,  and  was  injured* 
One  of  his  witnesses  testified  that  the  car  was  coming  alon^ 
at  the  rate  of  ten  or  twelve  miles  an  hour,  while  according 
to  Davidson  his  horse  was  being  driven  in  a  sharp  walk  o^ 
slow  trot  at  the  rate  of  four  or  four  and  a  half  miles  ai^ 
hour.     This  is  only  important  as  bearing  upon  the  degree 
of  watchf  ulnes  or  care  which  Davidson  used  at  the  time. 

The  great  development  of  rapid  surface  transportation^ 
and  the  almost  universal  appropriation  of  the  streets  of  th^ 
cities  and  the  roads  running  therefrom  to  the  suburbs  by 
the  various  cable  and  electric  systems,  has  resulted  in  the 
springing  up  of  a  very  large  and  increasing  class  of  suits 
for  i^ersonal  damages,  and  in  the  development  of  a  new 
body  of  the  law  which  has  been  formed  by  the  application 
of  old  rules  to  the  new  conditions,  and  the  evolution  of 
some  relatively  modern  doctrines  applicable  to   the  use  of 
streets  and  highways.     The  roads  have  always  been  the 
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King's  highway,  along  which  all  persons  had  an  equal 
right  to  pass.  The  learning  which  has  been  expended  in 
the  settlement  of  the  rights  of  the  pedestrian,  and  the 
driver  of  a  vehicle,  and  their  relative  duties  and  obligations 
when  passing  or  meeting  upon  the  highway,  has  developed 
a  most  interesting  branch  of  the  law.  In  this  action  we  are 
concerned  with  but  a  very  slight  element  of  it.  The 
difference  between  the  rights  of  steam  railways  and  street 
railways  is  marked  and  unquestioned,  although  in  many 
respects  somewhat  similar.  The  distinguishing  difference 
is  in  the  exclusiveness  of  the  right  of  a  steam  railway  com- 
pany to  occupy  its  track  as  against  all  other  persons  or 
modes  of  locomotion.  The  street  railway,  however,  occupies 
the  surface  of  the  highway  subject  to  the  common  use  not 
only  of  the  balance  of  the  road,  but  also  of  that  part 
covered  with  the  tracks  by  either  the  pedestrian  or  the 
driver  of  a  vehicle.  The  cases  are  not  entirely  agreed  in 
their  description  of  the  easement  enjoyed  by  the  transpor- 
tation company.  It  is  always  conceded  not  to  be  exclusive, 
but  is  generally  held  to  be  superior.  Whether  or  not 
this  is  an  accurate  description  of  their  right,  their  privilege 
is  undoubtedly  a  preferential  one  as  against  all  other 
modes  of  locomotion  along  that  part  of  the  highway 
occupied  by  the  track.  This  concession  is  absolutely  essen- 
tial to  the  preservation  of  the  rights  conferred  by  their 
franchise,  the  development  of  the  objects  for  which  they 
were  organized,  and  for  the  great  benefit  of  a  very  large 
proportion  of  the  population  of  the  cities  which  must  make 
use  of  it  for  the  purposes  of  business  and  travel.  It  is 
evident  from  the  later  decisions  that  the  preferential  use  of 
the  lines  of  their  track  by  cable  and  electric  companies 
closely  proximates  the  right  of  exclusive  use  granted  or  con- 
ceded to  steam  milways.  All  the  courts  agree,  however, 
that  there  still  remains  with  the  pedestrian,  the  users  of 
vehicles  and  of  horses,  the  old  right  which  they  always 
enjoyed  to  use  all  of  the  King's  highway  at  their 
pleasure  and  for  their  convenience.  It  is  only  insisted 
that  they  shall  yield  the  track  to  the  railway  company. 
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and  shall  keep  oat  of  the  way  of  the  cars  so  far  as  may 
be  possible,  barring  the  accidents  of  sadden  emergency. 
Neither  of  the  rules  which  has  been  the  oatgrowth  of  the 
litigation  springing  from  accidents  happening  along  the  line 
of  steam  railways  has   been,  save  in  a  limited  manner, 
applied  to  these  rapid  modes  of  transit  by  cable  and  elec- 
tricity.   It  is  pretty  nniversally  adjudged  that  before  one 
can  cross  a  steam  railway,  he  is  bound  to  stop,  look  and 
listen  to  discover  the  approach  of  a  train  before  he  shall  be 
permitted  to  cross  the  track  and  escape  the  responsibility 
of  his  own  negligence  if  he  fails  in  any  of  these  particalais. 
While  in  a  sense,  and  a  very  limited  one  at  that,  this  role 
has  been  applied  to  the  acts  of  the  pedestrian  or  the  driver 
of  a  vehicle  in  crossing  the  transportation  company's  line, 
the  difference  between  the  steam  railway  and  the  electric 
trie  or  cable  line  must  be  borne  in  mind.     The  absence  of 
the  exclusive  right  to  the  occupancy  of  the  street  compels 
the  distinction.     The  grant  of  a  franchise  to  the  company 
in  no  manner  takes  away  from  the  other  users  of  the  high- 
way their  right  to  its  entire  occupation,  save  that  their 
right  to  enjoy  is  limited  by  the  contractual  right  of  the 
transportation  company,  and  its  preferential  privilege  in 
the  use  of  that  part  of  the  road  occupied  by  the  tracks.    If 
the  pedestrian  or  the  driver  of  a  vehicle  were  compelled  to 
stop,  look  and  listen  before  he  crossed  the  tracks,  it  would 
be  an  unnecessary  and  an  unusual  burden  and  restriction 
upon  his  common  law  right  to  use  the  King's  highway 
which    still    remains    with    him.      Notwithstanding   this 
exception,  neither  the  pedestrian  nor  the  driver  of  a  vehicle 
may  undertake  to  cross  a  track  heedlessly  and  recklessly, 
and  without  the  exercise  of  the  greater  care  which  he  is 
bound  to  use  in  crossing  the  tracks  of  a  company  lawfully 
using  powerful,  rapid  and  dangerous  modes  of  locomotion. 
There  is  some  difference  among  the  authorities  in  their 
expression  of  tins  principle.     Pennsylvania  lays  it  down  as 
an  absolute  rule,  that  if  one  heedlessly  makes  the  attempt 
to  cross  such  a  track,  he  is  guilty  of  negligence  per  se 
which  will  absolutely  bar  his  right  of  recovery.     Other 
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hold  the  failure  to  look  to  be  proof  of  negligence 
will  bar  the  recovery,  where  there  is  nothing  in  the 
hich  would  in  any  manner  qualify  this  proof  of 
mce  and  leave  a  fairly  debatable  question  open  for 
isideration  of  the  jury.  Others  again,  as  in  Minne* 
sty  that  there  is  no  hard  and  fast  rule  in  a  case  of  this 
ition,  and  that  a  failure  to  look  would  not,  as  a  mat- 
law,  and  regardless  of  circumstances,  be  treated  as 
mce.  This  case  does  not  compel  us  to  definitely  and 
tely  express  our  notions  respecting  this  matter, 
gh  it  is  very  difficult  to  imagine  circumstances  which 

excuse  the  injured  party  for  his  neglect  to  use  his 
I  well  as  his  ears  to  guard  against  an  accident  occur- 
^hile  he  is  crossing  the  track.  Ward  v.  Rochester 
'c  IP  way.  Co.^  N.  Y.  Supp.,  vol.  17,  p.  427;  Carson  v. 
ol  Street,  etc,  R'way.  Co.,  147  Pa.  St.  219;  EhriS" 
r.Harrisbtirgh  Wway  Co.,  150  Pa.  St.  180;  WoodY. 
tlroU  City  Rway  Co.,  62  Mich.  402 ;  McLain  v.  Tlie 
yndtykwayCo.y  11 6  N.  Y.  459;  Dolanv.  The  Dela- 
'.Hudson  Canal  Co.,  71  N.  Y.  285  ;  Pennsylvania  JR. 
V.  Righter,  42 N.  J.  Law,  181 ;  AdolphY.  The  Central 
Y.  E.  Rway  Co.,  76  N.  Y.  630 ;  Shea  t.  The  St.  Paul 
Vway  Co.,  62  N.  West.  903  ;  Meyer  v.  The  Lindell 
'  Cb.,  6  Mo.  App.  27 ;  Sheets  v.  The  Connolly  Street 
'  Co.,  24  Atlantic,  483 ;  Beach  on  Contributory  Negli* 

sections  251-289  el  seq.;  Booth  on  Street  Railway 
lection  816. 

16  cases  all  unite  in  holding  that  a  person  must  use 
Bes  in  order  to  prevent  accident  and  escape  injury. 
proof  shows  that  he  failed  to  do  either,  and  that  this 
mted  directly  to  the  injury,  the  law  will  be  applied 

^facts  and  the  plaintiff  will  not  be  permitted  to 
r.  The  plaintiff's  right  to  go  to  a  jury  upon  the  ques- 
>f  fact  concerning  his  negligence  depends  so  much 
he  question  whether  the  matter  is  a  debatable  one, 
lether  the  proof  leaves  room  for  different  inferences 
I's  minds  respecting  his  conduct,  that  he  cannot  com- 
if  a  non-suit  when  he  has  been  guilty  of  what  the  law 
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says  is  negligence  on  his  part.    In  a  case  of  that  sort  there 
is  nothing  for  a  jnry  to  determine  and  the  court  applies  the 
law  to  the  facts.    The  present  case  comes  directly  within 
the  rule.     Confessedly  the  plaintiff  did  not  -ook  to  ik% 
south  alon£^  which  he  was  advised  the  car  was  approaching; 
and  eTidently  neither  he  nor  his  wife  used  their  ears  or 
any  of  their  senses  to  protect  themselves  against  danger. 
Davidson  saw  the  car  standing  on  the  switch  a  few  hun- 
dred feet  distant  waiting  for  one  approaching  from  the 
south.    He  had  driven  up  and  down  the  line  of  the  road 
almost  daily  for  ten  months,  and  knew  that  these  can, 
propelled  with  great  force  and  much  speed,  went  along  tlie 
line  at  frequent  and  almost  regular  intervals.     These  cir- 
cumstances and  this  knowledge  advised  him  of  the  necessity 
to  be  on  the  alert  and  on  the  lookout  to  see  if  the  car  was 
coming  before  he  crossed  the  track.    Neither  he  nor  his  wife 
looked,  and  apparently  neither  of  them  heeded  the  soond 
of  the  approaching  car.     He  turned  upon  the  track  without 
consideration,  and  a  collision  resulted  from  his  negligence. 
It  is  not  easy  to  reconcile  his  statement  of  his  conduct  at 
Myrtle  street  with  reference  to  looking  up  and  down  the 
track  with  the  evidence  in  the  case.     The  proof  was  that 
the  car  was  ritnning  at  a  speed  of  ten  or  twelve  miles  an 
hour ;  that  from  Myrtle  street,  southward,  he  could  see 
three-quarters  of  a  mile ;  that  he  was  going  at  the  rate  of 
four  or  four  and  a  half  miles  an  hour,  and  went  from  where 
he  crossed  at  Myrtle  street  to  a  point  some  two  hundred 
and  ten  feet  distant,  where  he  attempted  to  cross  to  the 
grocery  store,  whither  he  was  journeying.     Either  he  was 
mistaken  in  regard  to  the  fact  concerning  the  approach  of 
the  c^ar  or  else  he  was  mistaken  in  saying  that  he  looked. 
At  the  speed  at  which  the  car  was  traveling  when  he  crossed 
Myrtle  street,  if  it  was  not  in  sight  for  a  distance  of  three- 
quarters  of  a  mile,  the  car  would  not  have  reached  the 
point  of  accident  within  three  minutes,  while  he  would 
travel  the  distance  between  Myrtle  and  the  point  of  cross- 
ing in  about  thirty-five  seconds.    This  fact  very  greatly  dis- 
turbs our  confidence  in  the  accuracy  of  his  statement,  that 
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:ed  sonthward  along  the  line  of  the  track  when  he 
.  at  Myrtle.  This  might  not  be  conclusive,  though 
I  strongly  upon  the  question  whether  he  was  reason- 
tentive  and  prudent  in  his  conduct.  The  railroad 
ly  cannot  be  chargeable  with  negligence  for  failing 
ken  the  speed  of  their  car  as  they  approached  the 
g,  for  the  driver  was  pursuing  the  same  direction  in 
the  car  was  going,  and  it  is  not  to  be  supposed  that 
>torman  could  reasonably  be  expected  to  anticipate 
16  driver  would  change  direction  and  cross  in  the 
t  of  a  block  immediately  in  front  of  an  approaching 
Davidson  did  not  look,  and  apparently  did  not  use 
8,  and  crossing  the  track  under  such  circumstances, 
must  be  deemed  a  negligent  one,  which  contributed 
injury,  and  as  a  matter  of  law  bars  his  recovery. 
aon  suit  was  right,  and  the  judgment  will  be  affirmed. 

Affirvied. 

—This  case  is  cited  in  the  next  following. 
«« to  Boaih  v.  Wut  Side  R  Co.,  pmU, 
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Granville  J.  Piper,  Plaintiff  in  ] 
Railway  Compant,  Defei 

Cctorado  Court  <^ApptdU,  J 

(4  Col.  App.  424. 

EUBCTtlUO  CTKtET  BAILWAT.— IXTTT  TO 

A  oompUint  which  ftltegei  that  when  the  pli 
trio  street  isilw&j  track  he  saw  a  car  at«i 
dootor  nor  motorman  upon  it ;  that  while 
near  the  car,  it  was  suddenly  started,  and 
wagtMi ;  and  that  be  was  free  bom  omt 
cause  of  action  and  is  not  demurrable. 

Case  of  this  series  oit«d  in  opinion :  David 
anU,  p.  HI, 

Appeal  by  plaintiff  from  jndgn 
Paeblo  county.  On  demurrer  to  oc 
in  opinion. 

J>.  McCashiU,  for  plaintiff  in  errc 

No  appearance  for  defendant  in  ei 

BiBSELL,  P.  J.,  delivered  the  opir 
gued  the  Pueblo  City  Railway  Com 
caused  by  the  operation  of  one  of  til 
complaint  was  demurred  to  on  the  ) 
state  facta  sutficient  to  constitute  a 
demurrer  was  sustained  ;  be  elected 
ing  and  brought  the  case  here, 
whether  he  set  up  enough  to  entitle 
necessary  to  maintain  his  suit.  W< 
discover  any  valid  reason  for  the  c 
were  not  aided  in  oar  investigation  1 
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of  the  railway  company,  and  are  unable  to  state  the  theory 
of  their  contention.  We  do  not  deem  it  necessary  to  set 
out  the  complaint.  A  simple  statement  of  the  general 
allegations  of  the  pleading  will  suffice  to  illustrate  our 
position.  The  complaint  is  not  very  artistically  drawn, 
and  is  put  in  the  form  of  two  counts  instead  of  one,  though 
they  both  state  the  same  identical  cause  of  action.  The 
only  difference  between  the  two  counts  is  that  in  one  the 
company  is  alleged  to  have  negligently  operated  the  car; 
and  in  the  other,  to  have  been  negligent  in  the  hiring  of 
unskilled  and  improper  persons  to  work  it.  Of  course,  it 
makes  but  little  difference  what  constituted  the  negligence 
of  the  company  so  long  as  the  accident  resulted  from  the 
want  of  care.  In  general,  the  plaintiff  stated  the  incorpor- 
ation of  the  railway  company,  and  its  operation  of  a  system 
of  street  cars  propelled  by  electricity  in  the  city  of  Pueblo. 
He  ayerred  that  while  he  was  driving  along  one  of  the 
Btieets  in  the  city,  he  started  to  cross  the  track  in  front  of 
a  car  which  at  that  time  was  standing  motionless  a  little 
off  the  crossing.  He  drove  on  to  the  track  very  close  to  it, 
At  this  time,  neither  the  motorman  nor  conductor  was 
on  the  car.  While  he  was  in  the  act  of  crossing,  they  sud- 
denly started  the  car  and  recklessly  ran  it  into  his  wagon, 
whereby  his  property  was  much  damaged,  and  he  seriously 
injured.  He  not  only  averred  that  be  was  free  from  negli- 
gence at  the  time,  but  that  fact  is  generally  deducible  from 
the  statements  of  the  transaction  which  are  contained  in 
his  complaint.  What  he  said  concerning  the  negligence  of 
the  company,  if  proven  on  the  trial  as  laid,  would  un- 
doabtedly  render  that  company  responsible  for  the  injuries. 
Kach  of  the  argument  of  the  plaintiff  in  error  has  been  de- 
voted to  a  discussion  of  the  correlative  rights  and  responsi- 
bilities of  street  railway  companies  operating  cars  by 
electricity,  and  of  the  citizen  who  may  at  the  time  be  either 
usiiig  the  line  of  tracks  or  crossing  them  for  legitimate 
purposes,  and  at  proper  times.  It  would  be  inexpedient 
to  attempt  to  lay  down  the  law  by  which  the  rights  of 
these  parties  must  be  determined,  because  the  facts  which 
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are  always  an  essential  premise,  are  not  before  us.  The 
subject  has  rec-iitly  received  considerable  consideration 
in  the  case  of  Davidson  t.  TJie  Denver  Tramway 
Company f  4  Col.  App.  283.  So  far  as  we  are  now  able 
to  see,  that  decision  will  guide  the  court  in  the  trial  of 
this  cause.  The  judgment  sustaining  the  demurrer  was 
dearly  erroneous,  and  it  must  be  reversed. 

Bet)ersed, 

NoTR.~See  note  to  next  case. 


H.  J.  Boerth,  Appellant,  v.  West  Side  Railboad  Com- 
pany, Respondent. 

Wiaconmn  Supreme  Courts  March  16, 1S94, 

m  Wis.  288.) 

Electric  street  rau^way.— Duty  to  travelers.— Collision.— Cot- 

tributory  neouqence. 

It  is  contributory  negli^nce  which  wiU  bar  a  recovery  for  a  penon  to 
approach  an  electric  street  railway  seated  so  far  back  in  his  wagon  that 
by  reason  of  the  side  covering  thereof  he  cannot  see  an  approadung  ctf 
or  hear  the  gong  upon  it. 

Appeal  by  plaintiff  from  judgment  of  Circuit  Court,  MiV- 
vraukee  county. 

This  action  is  to  recover  for  damage  to  the  plaintiff 
horses,  harness,  wagon,  and  load  of  pies  therein,  by  reasol 
of  being  struck  by  an  electric  car  of  the  defendant  at  tSl 
junction  of  Grand  avenue  and  Eighth  street,  in  MUwanke 
September  16,  1891.  The  defense  is  a  general  denial  ai 
contributory  negligence.  At  the  close  of  the  trial,  tlie  co^ 
diivcted  a  verdict  in  favor  of  the  defendant.  "E^om 
judgment  entered  thereon,  the  plaintiff  brings  this  ai>Ti 

Fiebing  &  KiUilea^  for  appellant. 
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By  the  Court:  The  judgment  of  the  Circuit  Court  is 
affirmed* 


NoTBl.— In  the  twentj-two  oasee  preceding  this  note  the  dntf  of 
tfectric  street  railway  oompaniee  to  the  general  traveling  pnhlio  wis  tbe 
sabject  of  consideration.  In  two  of  the  cases  the  injury  was  due  to  thi 
frightening  of  horses ;  in  all  the  others,  to  collision  of  electric  street  can 
with  persons  or  property. 

Tlie  f  oUo  wing  are  memoranda  of  additional  cases  which  it  has  not  seemed 
best  to  reprint  in  foU : 

Thowuu  Olaztbrook  v.  West  End  St,  Ry,  Co.,  Mass.  Sup.  Jud.  Cknirt,  Nor. 
29.  1893  (160  Mass.  240).  Action  for  injuries  to  a  person  who,  while  driTing 
with  one  wheel  in  the  track,  was  collided  with  by  an  electric  car.  Hdd, 
that  the  motorman  had  a  right  to  assume  that  the  plaintiff  would  tumoot 
in  time  to  avoid  the  collision ;  but  when  he  became  aware  that  he  was  Dd 
going  to  turn  out,  it  was  the  duty  of  the  motorman  to  do  what  he  ressoD- 
ablyoould  to  avoid  collision  in  default  of  which  even  if  the  jdaintiff  had 
no  right  to  be  where  he  was  but  was  not  guilty  of  negligence,  he  might 
recover. 

Gibbons  v.  Wiike^xirre,  <Ke.  Co,,  Penn.  Sup.  Court,  May  1, 1808  (155 Fk 
179).  In  an  action  for  damages  for  killing  a  horse  by  collision  with  an 
electric  car,  held  not  error  to  charge  the  jury  that  it  was  not  per  ae  negli- 
gence to  drive  on  a  street  in  a  narrow  space  between  the  track  and  a 
retaining  wall,  although  the  track  was  used  by  an  electric  railway  causing 
noise  calculated  to  frighten  horses.  Also  held  that  in  view  of  the  na^ 
Towness  of  the  space  for  vehicles  and  the  rapid  rate  of  speed  of  the  can,  it 
was  the  duty  of  conductors  to  stop  or  slow  up  their  cars  when  th^ 
saw.  or  with  reasonable  diligence  should  have  seen,  that  horaes  wen 
frightened. 

In  Howard  H.  Chapman  v.  ZanesvUle  St,  Ry,  Co.,  Muskengum  Qo,  (Ohio) 
Com.  Pleas.  1892  (27  W.  Bui.  70),  the  foUowing  is  a  portion  of  the  oondnd- 
ing  part  and  gist  of  the  opinion : 

*'I  concur  that  it  cannot  be  maintained  that,  as  matter  of  law,  one  in 
cliarge  of  an  electric  car  is  bound  to  stop  his  car  simply  because  a  hone 
that  is  being  driven  on  the  same  street  has  become  frightened  at  the  ap- 
pearance and  noise  of  the  car ;  on  the  contrary,  he  may  proceed,  at  the 
usual  speed  and  with  the  usual  noise.    In  doing  this,  he  woiild  not  be  negli- 
gent, and  would  not  invade  any  right  of  the  driver  of  the  horse.    But  if 
the  circumstances  were  such  that  failure  to  stop  the  car  would  'show  a 
wanton  or  wilful  disregard  for  the  safety  of  the  driver  of  the  horse,  so  that 
the  continued  movement  of  the  car  could  be  attributed  only  to  wantonneaa 
or  malice,  and  not  to  discharge  of  duty  under  his  employment,  he  wonld 
tlien  be  negligent,  and  for  such  negligence  there  would  be  a  liability  of 
the  company." 

In  Kestner  v.  Piftshurg  dt  Birmingham  Traction  Co,,  Pa,  Sup.  Court, 
Nov.  18,  1893  (?7  Atl.  Rep.  1048),  the  court  say:  **So  long  as  a  common  user 
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its  exists  in  the  public,  it  is  the  duty  of  street  railway  companies  t«  * 
e  such  watchful  care  as  will  prevent  accidents  or  injuries  t  per- 
bo,  without  negligence  on  their  own  part,  niay  not  at  the  moment  be 
get  out  of  the  way  of  a  passing  car.  The  degree  of  care  to  be  ezer- 
lust  necessarily  vary  with  the  circumstances  of  each  case." 
•rdingly  held,  that  it  appearing  that  the  plaintiff  had  his  wagon  in 
BO  narrow  that  it  was  difficult  for  cars  to  pass  teams ;  that  seeing 
approaching,  he  signalled  the  motorman  to  stop,  and  was  in  the 
inhitching  the  horse  to  get  him  out  of  the  way  of  the  car,  when  the 
Qck  the  wagon,  frightening  the  horse  and  causing  the  injury  com- 
of, — that  there  was  sufficient  evidence  of  defendant's  negligence  to 
t  submitting  the  case  to  the  jury. 

hristensen  v.  Union  Trunk  Line,  Washington  Supreme  Court, 
1^,  1893  (82  Pao.  R.  1018),  lield  that  for  a  driver  to  go  with  his  wagon 
le  track  of  an  electric  railway  without  looking  for  an  approaching 
I  contributory  negligence  which  would  bar  recovery  for  injury 
by  collision. 

xney  v.  Piittburg,  <fcc.  Traction  Co%,  Pa.  Supreme  Court,  Deo.  80, 
\  Ail.  R.  285),  it  appeared  that  the  plaintiff,  driving  a  heavy  load, 
ing  an  electric  car  coming  upon  the  track  which  he  was  about  to 
attempted  to  cross  ahead  of  the  car  and  was  injured.  Held,  that 
ne  would  be  contributory  negligence.  But  there  being  also  evi- 
hat  the  defendant's  watchman  signalled  him  to  cross,  held  that  the 
a  was  properly  submitted  to  the  jury  whether  the  plaintiff,  though 
id,  acted  as  a  prudent  man  in  attempting  to  cross,  under  the  cir- 
noee. 

Haooll  v.  West  End  St.  Ry.  Co,,  Mass.  Sup.  Jud.  Court.  May  19, 1893 
IL  Bep.  171),  an  action  for  collision  of  an  electric  street  car  with  a 
held  that  the  questions  of  negligence  and  contributory  negligence 
xyperly  submitted  to  the  jury. 

2. — The  duties  of  those  operating  electric  street  railways,  toward, 
MBengers  upon  their  cars,  and  second,  the  public  using  the  streets, 
into  such  sudden  prominence  during  the  short  period  of  time  oov- 
r  this  volume,  that  it  may  be  useful  to  add  a  brief  abstract  of  the 
\m  decided  in  the  foregoing  cases  upon  those  subjects. 
'  TO  PAS8ENOKBS. — The  following  decisions  relate  to  the  general 
\  oompanies  toward  their  passengers :  They  are  bound  to  greater 
3e  than  ever  attended  the  use  of  horse  cars.  Cogswell  ▼.  West  End, 
le.  Ry,  Co.,  Wash.,  ante,  p.  412.  Bound  to  use  extraordinary  care 
d  pasBengers  against  danger.  Denver  Tramway  Co.  v.  Reid,  Col., 
.  S82.  Conductor  not  bound,  in  absence  of  special  danger,  to  assist 
died  passengers  to  alight.  James  v.  Dtduth  St.  Ry.  Co.,  Minn., 
,  462,  note. 

V>Uowing  relate  to  the  use  of  barriers  to  prevent  passengers  from 
ig  or  alighting  on  the  side  of  the  car  next  to  the  parallel  track : 
m  to  nee  the  barriers  upon  a  car  provided  with  them,  and  upon 
tlieir  use  Is  customary,  is  an  invitation  to  passengers  to  board  and 
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Oo.  St,  Ry,  Co.,  Wis.,  ante,  p.  829.  To  attempt,  vnih  something  in  each 
iiAod,  to  board  car  while  stopping  but  before  completely  stopped.  WUite 
^  Atlanta  Consol,  JStreet  Ry.  Co.,  Ga.,  ante,  p.  462,  note. 

Duty  to  Travklkbs.— The  following  adjudications  relate  to  reciprocal 
lights  and  duties : 

An  electric  street  railway  has  only  an  easement  in  the  street,  in  common 
with  the  traveling  public.    Rascher  v.  East  Detroit,  &c.  l?y.  Co.,  Mich., 
ante,  p.  473 ;  Benjamin y,  Holyoke  Street  Ry.  Co. ,  Mass.,  ante,  p.  517.  Though 
^tsjights  are  in  some  respects  superior.     Qilmore  v.  Federal  Street,  dtc. 
My,  Co.,  Pa.,  ante,  p.  490.    At  places  other  than  street  crossings  it  has  a 
paiamount  but  not  exclusive  right  of  way.    Bemhard  v.  RocheHter  Ry, 
Co,,  N.  Y.,  ante,  p.  506.    Approximates  exclusive  use.    Davidson  v.  Den.. 
ver  Tramway  Co.,  Col.,  ante,  p.  534.     Has  fno  paramount  right  of  way  at 
street  crossings.    Bemhard  v.  Rochester  St.  Ry.  Co.,  N.   Y.,  ante,  p.  506; 
Watson  T.  Minneapolis  St.  Ry.  Co.,  Minn.,  ante,  p.  510.   At  crossing,  uiotor- 
men  should  exemise  as  much  care  as  driver  of  vehicle.     Watson  v.  Mhine- 
apotis  St.  Ry.  Co.,  Minn.,  ante,  p.  510.    The  degree  of  care  of  both  motor- 
man  and  traveler  is  greater  in  case  of  electric  cars  than  of  liorse  cars. 
HicAmanT.  Union  Depot  Ry.  Co.,  Mo.,  ante,i^.  463.    Or  of  ordinary  ve- 
hicle, especially  as  to  those  managing  a  car.    Rascher  v.  East  Detroit.  <S:c. 
Ry.  Co,,  Mich.,  ante,  p.  473.    There  is  a  reciprocal  duty  of  the  drivers  of 
▼ehicles  and  of  motornien  to  avoid  collision  ;  travelers  should  get  ofT  the 
track  to  let  cars  pass,  and  motor  men  should  not  carelessly  run  travelers 
down.    Hickman  v.    Union  Depot  Ry.  Co.,  ante,  p.  463;   Bemhard  v. 
BorheMier  Ry.  Co.,  N.  Y.,  ante,  p.  463;  Wittey.  Brooklyn  City  Ry,  Co., 
N.  Y.,  ante,  p.  516. 

The  following  duties  have  been  held,  in  various  cases,  to  be  incumbent 
upon  those  in  charge  of  electric  cars :  For  the  motorman  to  do  all  he  reason- 
ably can  to  avoid  oollision  with  vehicles  upon  the  track  in  front  of  the 
ow  {Olazebrook  v.  West  End  St.  Ry.  Co  ,  Mass.,  ante,  p.  546,  note),  and 
to  warn  persons  ahead  of  car  by  gong  or  otherwise.     Cent.  Pass.  Ry,  Co.  v, 
Ckntterwon^  Ky.,  ante,  p.  501.    Seeing  wagon  crossing  track  ahead  of  car, 
dioald  slow  np  to  enable  it  to  pass  in  safety.    Bemhard  v.  Rochester  Ry» 
Co.,  N,  Y.,  ante,  p.  506.    Duty  to  exercise  reasonable  care  to  avoid  injury 
to  person  or  vehicle  to  enable  it  to  get  out  of  the  way  at  once.     OilmorcY, 
Federal  St,   dte,  Ry.  Co,,  Pa.,  ante,  p.  490;   WHIy.  West  Side  Ry.  Co., 
Wis.,  ante,  p.  494:  Kestner  v.  Pittsburg,  dbc.  Co.,  Pa.,  ante,  p.  546,  note. 
Duty  to  slow  up  when  he  sees  or  with  reasonable  diligence  should  see 
that  horses  are  frightened.    EIUsy.   Lynn  c£r  Boston  R.  Co.,  Mass.,  ante* 
pu  531 ;  OhhoiBY,  Wilkesbarre,  <fcc.  Co.,  Pa.,  ante,  p.  548,  note,    Contra,  in 
abamoe  of  wantonness  or  malice.    Clmprn'm  v.  Zavesville  St.  Ry.  Co., 
Wis.,  ante,  p.  546,  note.    Electric  cars  should  be  lighted  in  the  night  time. 
Rnedur  r.  East  Detroit,  <tc.  Ry.  Co.,  Mich.,  ante,  p.  473. 

The  following  acts  or  omissions  have  been  held  to  l^e  negligent :  To  fail 
to  ring  bell  when  approaching  street  crossing.  Hickman  v.  Union  Drj)ot 
R,  Co,,  Mo.,  ante,  p.  463.  To  suddenly  start  car,  wliich  had  been  at  rest, 
and  run  down  wagon  on  track.    Piper  v.  Pueblo  City  Ry.  Co,,  CoL,  ante^ 
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p.  642.    When  overtaking  frightened  horse  driven  by  woman,  to  oontmue 
at  full  speed,  sounding  the  gong.    Benjamin  v.  Holyoke  &t  Ry,  Ci(>.,Ka8B., 
ante,  p.  517.    To  run  down  and  kill  a  dog,  making  no  attempt  to  stop  the 
car,  although  the  dog  was  running  between  high  banks  of  snow  andalmort 
reached  a  cut  through  which  he  was  seeking  to  escape.   Meisch  v.  RociietUr 
By.  Co.,  N.  Y.,  ante,  p.  520.    To  run  at  a  speed  incompatible  with  the  safe 
use  of  the  highway  by  the  public.    Newark  /Vim.  Ry.  Co.  v.  Block,  N.  J., 
ante,  p.  528.    Or  faster  than  allowed  by  ordinance.     Bickman  v.  Union 
Depot  R,  Co.,  Mo.,  ante,  p.  463.    To  run  through  a  narrow  and  unlighted 
alley   on   a   dark   night  so  rapidly   that  the   car  can  not  be  stopped 
within  the  distance  penetrated  by  the  head  light.     Oilmore  v.  Federal  SL^ 
dtc.  Ry.  Co.,  Pa.,  ante,  p.  490.    To  run  at  high  speed  through  a  cut  made 
by  the  company  and  between  piles  of  dirt  left  by  it.    Oreeley  v.  M- 
eral  St.  dtc.  Ry.  Co.,  Pa.,  ante,  p.  492.    To  run  at  high  speed  over  a  ct(» 
ing,  in  much  traveled  streets,  motorman  not  on  the  lookout,  and  the  car 
not  under  his  control,  and  he  not  iising  proper  meacs  to  stop  it.    WaUon 
V.  Minneapolis  St.  Ry.  Co.,  Minn.,  ante,  p.  510.    Steep  grade,  narrow  and 
busy  street,  obstructed  view,  high  rate  of  speed,  insufficient  signal    Shu^ 
V.  St.  PaiU  City  Ry.  Co.,  Minn.,  ante,  p.  481.   Proper  for  jury  to  find  negli- 
gence when  car  running  15  to  25  miles  an  hour.     Boyer  v.  St.  Paul  Qiilf 
Ry.  Co.,  Minn.,  ante,  p.  514. 

The  following  acts  or  omissions  on  the  part  of  travelers  have  been  held 
to  bar  recovery :  To  go  upon  the  track  of  an  electric  railway,  without 
looking  for  cars.  Christensen  v.  Union  Trunk  lAne,  Wash.,  ante,  p.  547 
note;  Haney  y.  Pittsburg,  cfec.  Traction  Co.,  Pa.,  ante,  p.  547,  note.  T4 
cross  electric  railway  in  the  middle  of  a  block,  taking  no  {nrecaution  what? 
ever.  Davidson  y.  Denver  Tramioay  Co.,  CJol.,  ante,  p.  534.  To  approad 
an  electric  railway,  seated  so  far  back  in  a  covered  wagon  as  to  be  unabli 
to  see  an  approaching  car  or  hear  its  gong.  Boerth  v.  West  Side  St.  Rf 
Co.,  Wis.,  ante,  p.  644.  To  leave  an  unguarded  team  on  the  track  of  ai 
electric  railway.  Oilmore  v.  Federal  St.  Ac.  Ry.  Co.,  Pa.,  ante,  p.  490 
Winter  v.  Same,  Pa.,  ante,  p.  498.  To  drive  on  the  track  of  an  electric 
railway,  leaving  an  unobstructed  highway,  and  taking  no  precaution  foi 
safety.     Cent.  Pass.  Ry.  Co.  v.  Chatterson,  Ky.,  ante,  p.  601. 

Held  not  contributory  negligence  as  matter  of  law :  To  drive  on  narrow 
space  beside  the  track  of  an  electric  street  railway.  Gibbons  v.  Wilkei 
barre.  drc.  Ry.  Co.,  Pa.,  ante,  p.  646,  note.  See  also,  Boyer  v.  St.  P^ul  Cit§ 
B.  Co.,  Minn.,  ante,  p.  514 ;  Haney  v.  Pittsburg,  cfec.  Co.,  Pa.,  ante,  p.  647, 
note,  the  latter  case  being  as  to  the  effect  of  a  signal  from  the  watobHum 
at  a  crossing, 'upon  the  question  of  contributory  negligence. 

The  following  cases  discuss  the  question  of  contributory  negligence  ol 
travelers  about  to  cross  electric  street  railways,  with  referr^noe  to  the  rule 
wliich  requires  travelers  to  stop,  look  both  ways  and  listen,  when  about  tc 
cross  a  steam  railroad:  The  rule  applies  in  only  a  limited  sense.  Davidson 
V.  Denver  Tramway  Co.,  Col.,  ante,  p.  534.  Not  applicable,  as  to  lookin| 
both  ways.  Shea  v.  St.  Paul  City  Ry.  Co.,  Minn.,  ante,  p.  481.  In  a  meaa 
ure  applicable  ;  traveler  must  look,  and  if  there  is  any  obstruction  mual 
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Ikten.  I^lMfnan  ▼.  St,  Paul  City  Ry.  Co.,  Minn.,  ante,  p.  486.  Must  look, 
but  only  such  distance  as  car  moving  at  lawful  speed  might  reach  him. 
Ntwarkj  cjfce.  Ry.  Co.  ▼.  Block,  N.  J.,  ante,  p.  528.  Traveler  should  both 
look  and  listen  before  going  upon  track.  Failure  to  do  so  is  contributory 
negligence  unless  those  in  charge  of  the  car  knew  or  in  the  exercise  of 
WMonable  diligence  should  have  known  of  the  peril  in  time  to  prevent  the 
{Djorj.  Hickman  Y.  Union  Depot  R.  Co.,  Mo.,  ante,  p.  463.  To  listen 
abne,  without  looking,  when  looking  would  have  avoided  the  injury,  ia 
grosB negligence.  Carton  y.  Federal  St,,  <Stc.  Ry,  Co.,  Pa.,  ante,  p.  470. 
Men  (kilure  to  look  held  not  to  bar  recovery.  Benjamm  v.  Holyoke  St* 
By,  Co.,  Maas.,  ante,  p.  517. 


Badosb  Lumbsb  Company  v.  Marion  Water  Supply, 
Electbig  Light  and  Poweb  Company. 

Kanscu  Supreme  Court,  March  6, 1892. 

(29  Pac.  Rep.  476.) 

Elbctbio  uoht  afpuancbs  as  property.— Mechanics'  lien. 

(Head-note  by  the  court) : 

^ti  electric  light  and  power  company  owned  land,  on  which  was  a  build' 
log  and  machinery  for  generating  electricity,  and  it  had  a  franchise 
from  a  city  to  use  its  streets  for  the  erection  of  poles  on  which  to  stretch 
wires  and  suspend  lamps  to  fumishr  light  for  the  people  of  the  city. 
Poles  were  purchased  from  plaintiff,  planted  in  the  streets  of  the  city, 
wires  and  lamps  were  placed  thereon,  and  all  connected  by  the  electric 
U|^t  wires  with  the  machinery  and  premises  of  the  company.  Held, 
that  the  poles  and  wires  were  an  appurtenance  to  the  premises  of  the 
company,  and  that  the  plaintiff  was  entitled  to  a  lien  upon  the  same  foi 
the  poles  furnished. 
[On  motion  for  rehearing]  : 

4n  electric  light  company  which  has  a  franchise  to  occupy  the  streets  ol 
a  city  with  its  poles,  wires  and  lamps,  and  is  engaged  in  furnishing  light 
to  the  people  of  the  city,  is  not  so  distinctly  public  in  its  nature  and 
operations  as  to  exempt  its  property  from  the  application  of  the  me- 
dianics*  lien  statute. 

Appeal  by  plaintiff  from  judgment  of  District  Court, 
Harion  county,  awarding  a  personal  judgment  ngainst  de- 
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fendant  but  refusing  to  enforce  a  mechanics'  lien.   Facta 
stated  in  opinion. 

Keller  &  Dearth  for  plaintiff  in  error. 

King  <6  Kelley  and  WinslaWj  McDuffie  A  Neal,  for  de- 
fendants in  error. 

Johnston,  J. :  The  Badger  Lumber  Company  brought  thb 
action  to  recover  $227.60,  the  value  of  70  cedar  poles  acid 
by  the  lumber  company  to  the  Marion  Water  Supply, 
Electric  Li^ht  &  Power  Company,  which  were  used  to  sup- 
port electric  light  wires  and  lamps,  and  were  connected  with 
the  plant  and  property  of  the  defendant ;  and  the  plainlifl 
asked  to  have  the  defendant's  property  and  its  appurten- 
ances charged  with  a  lien  for  the  same.     The  cause  WM 
submitted  to  the  court  without  a  jury,  upon  the  following 
agreed  facts  :  ^^  It  is  agreed  that  the  defendant  has  erected 
a  system  of   water-works  and    electric    light    plant  and 
machinery  necessary  to  operate  the  same  on  the  real  estate 
described  in  plaintiffs  petition,  and  has  put  in  the  propel 
machinery  for   furnishing    electric  light  for  the  city  ol 
Marion,  and  has  a  franchise  from  the  city  to  use  the  streets 
of  the  city  for  the  erecting  of  poles  and  stretching  electric 
light  wires  thereon  through  the  city  ;  and  that  the  defend- 
ant erected  its  poles  and  stretched  its  electric  wires  on  the 
same  over  different  portions  of  the  city.     That  the  plaintiff 
furnished  poles  for  stretching  the  wires  for  the  electric 
light,  and  that  the  defendant  used  the  same  in  the  streets 
of  Marion,  and  stretched  its  electric  wires  upon  the  same, 
and  hung  its  lamps  thereon,  and  operated  and  used  the 
same  for  the  purpose  of  furnishing  electric  light  for  different 
portions  of  the  city.     That  none  of  the  material  furnished 
by  the  plaintiff  was  actually  placed  upon  the  ground  men- 
tioned in  i)laintiff's  petition,  but  that  the  poles  so  furnished 
were  all  used  in  the  streets  of  the  city  of  Marion,  and  were 
connected  with  the  electric  light  machinery  and  water- works 
on  defendant's  premises  by  electric  light  wires  used  by  the 
defendant  for  the  transmission  of  electricity  from  its  prem- 
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188  throngli  the  city.  That  the  machinery  of  the  electric 
ght  and  water- works  is  all  located  on  the  same  premises, 
I  the  same  building,  and  run  by  the  same  engine  ;  but  the 
niamo  for  generating  electricity,  and  its  machinery,  is  so 
^nstmcted  and  arranged  that  it  can  be  used  separate  and 
)art  from  the  water-works  machinery,  and  that  either  the 
iter- works  or  the  electric  light  plant  can  be  operated 
parately  and  independently  from  each  other.  And  de- 
Qdant  has  a  franchise  from  the  city  to  lay  mains  and  pipes 
the  streets  of  the  city,  and  is  operating  said  system  of 
iter- works,  and  furnishing  the  inhabitants  of  the  city  with 
iter  by  means  of  said  system  of  water- works."  The  court 
rarded  plaintiff  a  personal  judgment  against  the  defend- 
it  for  the  amount  claimed,  but  refused  to  enforce  a  lien 
)on  the  real  estate  and  appurtenances  of  the  defendant, 
r  the  reason  *'that  no  part  of  the  material  for  which 
mintiff  claims  a  lien  was  on  the  real  estate  of  the  defend- 
it,  or  attached  thereto  in  any  manner  except  by  the  wires 
retched  from  the  poles  of  the  defendant's  electric  light 
achinery  situated  on  said  real  estate." 
The  sole  question  presented  here  is,  do  the  poles  and 
ires  attached  to  the  building  and  premises  of  the  defend- 
it  constitute  an  appurtenance  of  the  same  within  the  mean- 
ig  of  the  mechanics'  lien  law  ?  The  statute,  as  it  existed 
rior  to  1889,  when  this  cause  of  action  arose,  provided 
lat 

Anymeohanio  or  other  person  who  shaU,  under  contract  with  the  owner 
anj  tract  or  piece  of  land,  •  •  •  perform  labor  or  furnish  material 
r  flfeotiiig,  altering  or  repairing  any  building,  or  the  appurtenances  ol 
ly  ImUding,  or  any  erection  or  improvement,  or  shall  furnish  or  perform 
bor  in  the  putting  up  of  any  fixture  in  or  attachment  to  any  such  build- 
g  or  improvement,  ♦  ♦  »  or  shall  build  a  stone  fence,  or  shall  per- 
cm  labor  or  furnish  material  for  erecting,  altering  or  repairing  any  fence, 
'  any  tract  or  piece  of  land,  shall  have  a  lien  upon  the  whole  piece  oi 
ael  of  land,  the  buildings  and  appurtenances,  in  the  manner  herein  pro- 
uUd«eto. 

As  will  be  seen,  the  statute  gives  a  lien  for  material  fur- 
ished  for  a  building  or  its  appurtenances,  and  the  same  is 
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eonreyed  with    the   appurtenances    without   reservation, 
each  conTeyance  carried  the  sign  and  post.     It  was  there 
wged  that,  as  the  owner  of  the  hotel  did  not  have  the  fee 
at  the  street  on  which  the  post  and  sign  were  standing, 
they  could   not   be   regarded   as   appurtenances   to  the 
premises ;  but  it  was  said,  as  the  sign  and  post  were  right* 
folly  in  the  street,  and  necessary  for  the  uses  and  purposes 
ol  tile  building  to  which  they  were  incident,  they  remained 
the  property  of  the  owner  of  the  hotel,  and  when  he  con- 
veyed the  hotel  premises  he  parted  with  his  title  to  the 
lign  and  post.    In  Beatty  v.  Parker^  141  Mass.  523  (6  N. 
i  Rep.  754),  the  plaintiff  undertook  to  enforce  a  mechanics* 
lien  for  a  drain  pipe  from  the  cellar  of  a  house  through  the 
cellar  wall,  front  yard  and  out  into  the  street,  to  a  connec- 
tkm  with  the  sewer.    The  house  was  built  upon  a  street  of 
the  city,  and  ^^the  piping  inside  of  the  house  and  outside 
ol  it  to  the  sewer  was  necessary  to  the  use  of  the  house 
ind  was  included  in  the  contract  for  building  it.  It  extended 
S7  feet  beyond  the  street  line,  and  the  fee  of  the  street  was 
not  in  the  owner  of  the  house.    The  court  ruled  that  the 
contractor  was  entitled  to  a  lien  for  the  piping,  and  stated 
that  it  is  immaterial  whether  it  was  inside  or  outside  the 
walls  of  the  house,  or  whether  it  was  above  ground  or 
underground,  or  whether  it  extended  one  foot  or  thirty 
feet    It  is  immaterial  also  whether  the  fee  of  the  land  in 
the  street  was  or  was  not  in  the  owner  of  the  lot.    It  must 
be  assumed  that  the  pipe  was  rightfully  laid  to  the  sewer, 
eren  if  the  fee  of  the  street  was  not  in  the  respondent. 
The  pij)e  did  not  become  the  property  of  the  owner  of  the 
fee  of  the  street,  but  belonged  to  the  owner  of  the  house,  and 
he  had  an  interest  in  the  soil  of  the  street  to  sustain  his  pipe, 
which  would  pass  by  a  deed  of  the  lot."     See,  also,  Phil- 
Irick  V.  Ewing^  97  Mass.  134 ;  Factory  v.  Batchelder^  8  N. 
H.   190;  Carpenter  v.  Leonard^  5  Minn.   155  (Gil.   119.); 
UiUing  Co.  v.  RemicJc^  1  Or.  169 ;  PuUis  v.  Hoffman^  28 
l4o.  App.  666 ;  McDermott  v.  Palmer,  8  N.  Y.  387 ;  Amu 
r.  Louisa,  9  Mo.  629  ;  Phil.  Mech.  Liens,  §  202 ;  Kneel.  Mech. 
lAenSj  §  83.     The  defendant  in  error  principally  relies  upon 
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Parmelee  v.  Hambleton^  19  HI.  816,  to  defeat  the  lien  and 
suetain  the  judgment  that  was  rendered.  The  court  there 
held  that  a  person  who  perfoiined  labor  upon  a  vault  under 
a  sidewalk  adjacent  to  a  building  was  not  entitled  to  a  lien. 
The  vault  is  there  held  to  be  an  appurtenance  to  the  build- 
ing, but,  as  the  appurtenance  was  in  the  street,  and  not 
upon  the  lot  on  which  the  building  stood,  the  lien  wis 
denied.  The  case  is  not  an  authority  here,  and  is  based 
upon  an  Illinois  statute,  which  provided  that  both  the 
building  and  appurtenance  should  be  upon  the  lot  sought  to 
be  subjected  to  the  lien.  Our  statute  does  not  require  that 
the  appurtenance  shall  be  upon  the  land,  but  authorizes  a 
lien  where  the  structure  or  improvement  isappurtenanttothe 
land  or  building.  While  the  lien  rests  upon  a  statute,  and 
the  remedy  must  be  confined  within  the  terms  of  the  statute, 
yet  such  provisions  are  to  receive  a  liberal  construction  in 
the  interest  of  justice,  and  we  think  the  term  **  appurten- 
ances," as  used  in  the.  statute,  fairly  includes  the  polesand 
wires  attached  to  the  premises  of  the  defendant,  and  that 
the  plaintiff  is  entitled  to  the  lien  which  he  claimed.  The 
judgment  of  the  District  Court  will  be  reversed,  and  cause 
remanded  with  instructions  to  enter  judgment  in  favor  of 
the  plaintiff.  All  the  justices  concurring. 
Upon  MOTION  FOR  keiiearing,  June  11, 1892(48  Kan.  187). 

The  opinion  of  the  court  was  delivered  by  Johnston,  J.: 
On  the  first  consideration  of  this  case,  it  was  decided  that 
the  poles  and  wires  attached  to  an  electric  light  plant  and 
premises  were  appurtenances  of  the  same,  within  the  mean- 
ing of  the  mechanics'  lien  statute,  and  that  persons  who 
furnished  labor  or  material  for  such  appurtenances  were 
entitled  to  a  lien  on  the  whole.     Our  attention  is  now  called 
to  another  question,  which  was  not  considered,  but  which 
is  fairly  in  the  record,  viz.,  is  the  property  of  an  electric 
light  company,  having  a  franchise  from  the  city  to  occupy 
its  streets  in  the  transmission  of  light  to  the  inhabitants  of 
a  city,  subject  to  a  mechanics'  lien  ? 

It  is  contended  that  this  corporation,  like  a  railroad  com- 
pany, is  an  instrumentality  of  the  public,  authorized  and 
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i  for  the  convenience  and  benefit  of  the  public, 
)n  the  grounds  of  public  policy  and  necessity  its 
should  not  be  disturbed  or  its  property  subjected 
it  the  instance  of  a  laborer  or  material-man  who 
ibuted  to  the  building  of  its  plant.  If  it  were 
that  the  railroad  company  and  the  electric  light 
are  to  be  placed  in  the  same  class  of  corporations, 
still  think  that  there  was  no  public  policy  nor 
which  required  an  exemption  of  their  property 
liability  to  the  ordinary  process  of  law  or  to  a 
j'  lien. 

leral  rule  is,  that  the  public  property  of  a  mum. 
K)ration  is  not  subject  to  seizure  and  sale,  and  it 
ly  held  that  a  mechanics'  lien  cannot  be  enforced 
roperty  which  is  not  subject  to  sale  on  execution. 
n  for  this  exemption  is  that  such  corporations  are 
italities  of  the  government  itself,  and  the  seizure 
of  the  public  property  would  interrupt  and  sus- 
functions  of  government,  and  also  that  other  pro- 
ive  been  made  by  law  for  the  collection  and  pay- 
public  obligations.  Corporations,  however,  such 
le  claiming  exemption  herej  although  they  serve  :,.iij 

ic  convenience  to  some  extent,  are  not  organized 
>r  public  advantage,  but  are  operated  largely  for 
te  benefit  of  the  incorporators.     In  this  state  such  Z'v^ 

ons  may  mortgage  or  sell  their  property,  and  the  .":  jj 

ule  is  that  property  of  a  corporation  which  may  be  ^  [ 

er  a  mortgage  or  specific  lien  given  by  the  owner  " 

ibjected  to  a  mechanics'  lien.  If  a  corporation  may, 
luntary  act,  in  creating  a  specific  lien,  subject  its 
to  seizure  and  sale,  it  is  difficult  to  find  any  sub- 
>bjection  to  allowing  and  enforcing  the  claim  of  a 
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will  not  attach  to  the  property  of  jim^t-public  c<: 
tions.  But  our  statute  does  not  in  terms  or  by  impli 
warrant  any  such  exemption.  The  language  of  the  sta 
broad  and  comprehensive  and  contains  no  suggestion 
exemption  such  as  is  claimed  here.  Under  the  te 
this  statute,  it  has  been  held  that  a  lien  may  be  seen 
a  public  school-house  erected  by  a  school  district.  1 
V.  School  District^  17  Kas.  104;  School  District  v.  Con\ 
id.  522.  Although  some  of  the  authorities  hold  in  fj 
the  exemption  because  a  judicial  sale  or  the  enfon 
of  a  mechanic's  lien  would  impair  the  usefulness  o 
corporations,  and  occasion  public  inconvenience,  yet 
been  well  said  that  "the  evil  of  withdrawing  ava 
constantly  increasing  amount  of  the  wealth  of  the  c< 
from  the  reach  of  creditors  has  been  regarded  as  i 
and  serious  that  the  courts  have  not  given  it  their  c 
nance  or  support ;  and  at  the  present  day  the  prop 
corporations  other  than  municipal,  though  essential 
enjoyment  of  the  corporate  franchises,  is  almost  univ< 
treated  as  subject  to  execution."  1  Freem.  Ex.,  §  12 
also,  HillY.  Railroad  Co.^  11  Wis.  214;  Railroad 
Gilmore,  3*7  N.  H.  410 ;  Piatt  v.  Railroad  Co.,  26 
544  ;  Coe  v.  Peacock,  14  Ohio  St.  187  ;  Lathrop  v.  h 
ton,  23  Gal.  257;  The  State  v.  Rives,  6  Ired.  307;  . 
of  Education  v.  Oreenebaum,  39  111.  609 ;  Arthur  v. 
17  Miss.  394;  Storage  Co.  v.  Southwark^  105  Pa.  SI 
Phil.  Mech.  Liens,  §  182. 

The  re- hearing  will  be  denied. 

All  the  justices  concurring. 

Note. — See  note  to  next  case. 
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The  Shelbyville  Wateb  Company  v.  The  People,  ex. 

BEL.  A.  M.  Cbaddick,  Collector. 

lUinoia  Supreme  Oourtt  March  tS,  189$, 

m 

(140  m.  646.) 

Elbctbic  light  appliances  as  propertt. 

Beotrio  light  wires,  lamps  and  poles,  connected  with  the  machinery  at 
the  works  of  the  company,  are  personal  property  for  the  purposes  of 
tvcati0n. 

Facts  stated  in  opinioiL 

J.  William  Lloyd  and  William  C.  Kelley^  for  the 
appellant. 

W.  B.  Townsendy  State's  attorney,  and  Moulton^  Chafee 
A  HeadeUy  for  the  appellee. 

Mr.  Chief  Justice  Magrudeb  delivered  the  opinion  of  the 
eoort :  This  is  an  appeal  from  a  judgment  of  the  County 
Coort  of  Shelby  county,  rendered  at  the  May  term,  1891, 
against  delinquent  lands,  including  certain  lots  and  acre 
property  •belonging  to  the  appellant  company.  The  com- 
pany appeared  and  filed  objections,  which  were  overruled, 
and  exception  was  taken.  Judgment  was  rendered  against 
the  lots  of  appellant  in  the  original  town  of  Shelbyville  for 
a  certain  sum  as  personal  property  taxes,  penalties  and 
costs,  and  against  ten  acres  of  appellant  in  said  county  for 
a  certain  other  sum  as  personal  property  taxes,  penalties 
and  costs.  The  two  assessments  of  personal  property  taxes 
were  made  on  the  water  mains  and  pipes  and  hydrants, 
and  also  upon  the  electric  wires  and  lamps  and  poles,  of 
the  api>ellant,  a  part  of  which  are  in  school  district  No.  2, 
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and  a  part  in  school  district  No.  1,  the  latter  comprising 
the  city  of  Shelbyville. 

The  appellant  has  erected  upon  it.s  land,  adjoining  said 
city,  a  building  and  works,  containing  the  necessary  ma- 
chinery for  supplying  the  city  with  water,  and  for  producing 
and  furnishing  electric  lights.  The  water  mains  and  elec- 
tric wires  are  connected  with  the  machinery.  The  mains 
are  embedded  in  the  earth,  and  extend  from  the  works  for 
some  distance  on  the  company's  land,  and  thence  through 
the  streets  of  the  city  by  permission  of  its  authorities  under 
ordinances  passed  for  that  purpose.  Fifty  hydrants,  stand- 
ing each  about  three  feet  above  the  ground,  are  fixed  to  and 
form  a  part  of  the  mains.  The  water  is  drawn  by  the 
machinery  from  a  river,  and  forced  by  the  engines  into  the 
mains  and  pipes. 

The  wires,  also,  extend  through  the  city  from  the  dynamo 
and  power  engine  in  the  building.  Attached  to  them  are 
thirty  electric  lamps.  The  wires  and  the  poles  on  which 
they  are  strung  beyond  the  land  of  appellant,  are  also  upon 
the  streets  of  the  city  by  permission  of  the  authorities, 
expressed  in  city  ordinances. 

The  first  objection  is,  that  these  mains  and  wires  are  a 
part  of  the  realty,  and  were,  therefore,  improperly  assessed 
as  personalty.  By  express  provision  of  our  Revenue  Act, 
gas  mains  and  pipes,  laid  in  roads,  streets  or  alleys,  are 
declared  to  be  personal  property,  and  are  required  to  be 
listed  and  assessed  as  such.  Rev.  St.,  chap.  120,  sectior 
16 ;  2  Starr.  &  Cur.,  p.  2034.  No  such  provision,  however 
exists  in  regard  to  water  mains  or  electric  poles  and  wires 

There  are  authorities  which  hold  that  the  mains  of  s 
gas  company  are  appurtenant  to  its  lots,  and  are  taxable  aj 
realty,  unless  it  is  otherwise  provided  by  statute.  7% 
Capital  City  Gas  Llgld  Co.  v.  The  Charter  Oak  Ins.  Co., 
51  Iowa,  31 ;  Providence  Oas  Co.  v.  Thurber^  2  R.  I.  15. 
Under  the  doctrine  of  such  authorities,  it  would  seen 
that  water  mains  and  electric  wires  should  be  assessed  aj 
part  cf  the  realty,  where  there  is  no  statutory  provisioi 
directing  otherwise  ;  and,  in  Iowa,  such  water  mains  have 
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been  held  to  be  real  estate,  and  treated  as  appurtenances  to 
the  water  works.  Appeal  of  the  Des  Moines  Water  Com- 
pany^ 48  Iowa,  324. 

There  are  other  authorities,  however,  which  hold  that 
gas  mains  in  the  streets  of  a  city  are  personalty.  In  The 
People  V.  Board  of  Assessors,  39  N.  Y.  81,  it  was  said : 
*^  These  mains,  running  under  the  streets  of  the  city,  not 
being  erected  u{K)n  or  af&xed  to  the  relators^  land,  cannot 
be  regarded  as  real  estate,  under  the  statute,  for  the  pur- 
pose of  taxation.  The  mains  are  not  real  estate,  as  that 
term  is  defined  in  the  statute  regulating  the  assessment  of 
taxes,  and  I  do  not  think  they  can  be  held  as  fixtures  under 
the  common  doctrine  upon  that  subject."  In  Memphis  Oas 
Light  Co.  V.  The  State,  6  Cold.  310,  the  Supreme  Court  of 
Tennessee  say :  *'  It  is  insisted,  that  the  pipes  used  for 
conveying  the  gas  manufactured  to  the  consumers  and  laid 
down,  not  upon  the  land  of  the  company,  but  through  and 
under  the  public  streets  of  the  city,  are  not  a  part  of  the  man- 
ufacturing establishment.  Pipes  laid  through  the  streets  of 
the  city,  in  the  manner  above  mentioned,  by  permission  of 
the  corporate  authorities,  do  not  become  the  property  of 
the  city,  or  a  part  of  the  realty.  They  are  personal  prop- 
erty and  the  property  of  the  company."  So  far  as  the  ap- 
plication of  this  doctrine  is  concerned,  there  is  no  difference 
between  the  mains  and  the  wires. 

In  this  confiict  of  authority,  we  are  inclined  to  hold  that 
these  mains  and  wires  are  personalty,  as  this  view  is  in 
harmony  with  the  spirit,  if  not  the  letter,  of  our  statutes, 
and  with  the  tone  of  our  own  decisions.  In  Johnson,  Col- 
ledar^  t.  Roberts^  112  111.  656,  it  was  claimed  that  certain 
machinery  in  a  building  had  been  improperly  assessed  as 
personal  property,  because  the  engines  and  boilers  were 
permanently  attached  to  and  were  a  part  of  the  realty; 
and  we  then  held,  that  although  the  engines  and  boilers 
woald  be  regarded  as  permanent  fixtures  and  a  part  of  the 
realty  at  common  law,  and  as  between  grantor  and  grantee, 
vet  tiiiat  the  Legislature  has  the  power  to  declare  personal 
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property  to  be  realty,  and  realty  to  be  personal  property, 
for  the  purposes  of  taxation  ;  that  it  had  changed  the  rule 
BO  far  as  the  facts  of  that  case  were  concerned ;  that  the 
engines  and  boilers,  though  attached  to  the  realty,  were  to 
be  treated  as  personalty  under  the  26th  section  of  the 
Bevenue  Act,  which  mentions  **  every  steam  engine,  in- 
cluding boilers,  and  the  value  thereof,"  as  the  sixth  item 
in  the  schedule  of  personal  proi)erty.  2  Starr  &  Cur.,  page 
2036. 

The  evidence  in  the  case  at  bar  shows,  that  the  machinery 
in  appellant's  building,   used  for  forcing  water  into  the 
mains  and  furnishing  electric  light  to  the  city,  ^'consistsof 
two  Worthington  pumping  engines,  two  tubular  boilers, 
one  New  York  Safety  High  Speed  Power  engine,  and  one 
Electric  Dynamo  and  fixtures."     The  mains  and  wires, 
being  directly  connected  with  these  engines  and  boilers, 
which  are  personal  property  for  the  purposes  of  taxation 
under  the  doctrine  of  the  Johnson  case,  can  as  well  beheld 
to  be  a  part  of  the  machinery,  as  of  the  realty  to  which  the 
machinery  is  attach  3d.     If  they  are  a  part  of  the  engines 
and  boilers,  with  which  they  are  connected,  they  may,  like 
such  engines  and  boilers,  be  regarded  as  personal  property 
for  the  purpose  of  taxation.      In  Covivvonwealth  v.  Lowell 
Oas  Light  Co,  12  Allen,  75,  it  was  held,  that  the  gas  mains 
and  pipes,  laid  down  in  the  streets  for  the  purpose  of  dis- 
tributing gas  to  the  consumers,  constituted  a  part  of  the 
machinery  in  operation  at  the  gas  works.     So,   also,  in 
Memphis  Oas  Light  Co.j  v.  The  State^  supra^  it  was  held 
that  the  pipes  were  a  part  of  the  apparatus  for  the  delivery 
of  gas  to  the  consumers ;  that  the  delivery  was  as  much 
within  the  purpose  of  the  creation  of  the  gas  company  as 
the  manufacture ;  that  the  apparatus  for    delivery    was 
merely  an  extension  and  continuation  of  the  apparatus  for 
manufacture,  and  that  both  belonged  to  the  manufacturing 
establishment.     In  the  present  case,  the  water  mains  and 
electric  wires  are  a  part  of  the  apparatus  for  the  delivery 
of  water  and  light  to  the  inhabitants  of  the  city,  and,  as 
such,  constitute  a  part  of  .the  machinery,   including  the 
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engines  and  boilers,  which  is  located  in  appellant's  build- 
ing. We  think  the  mains  and  wires  were  properly  assessed 
as  personal  property. 


Note. — ^Earlier  cases  than  this  and  the  precedinji^,  upon  similar  subjects, 
majbe  found  in  the  previous  volumes  of  this  series,  under  index-title, 
**  Poles  and  wires  as  property." 


The  People,  ex  rel.  The  Brush  Electric  Manufac- 
turing Company,  Appellant,  v.  Edward  Wemple, 
Comptroller,  Respondent. 

New  York  Court  of  Appeals,  Jan.  SO,  1892. 

(129  N.  Y.  548.) 

EiACTBio  UGHT  ooMPAinES.— Taxation.— Statutory  constructiow. 

An  electrio  light  company  is  a  manufacturing  corporation,  within  tho 
meaning  of  the  New  York  statute  for  taxation  of  corporations,  whioh 
exempts  manufacturing  corporations  from  such  taxation. 

Appeal  from  judgment  of  General  Term,  Third  Depart- 
ment, entered  upon  an  order  modifying,  and  affirming  as 
modified,  a  decision  of  the  State  comptroller  denying  a  peti- 
tion of  an  electric  light  company  for  revision  and  readjust- 
ment of  its  account  for  taxes  under  laws  1880,  chap.  542, 
which  provides  for  taxation  of  certain  corporations.  Facts 
stated  in  opinion. 

John  W.  Houston^  for  appellants 

Charles  F.  Tabor ^  Attorney-General,  for  res^ondenf. 

O'Brien,  J.:  This  appeal  brings  here  for  review,  a 
judgment  entered  upon  the  return  to  a  writ  of  certiorari^ 
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sued  out  by  the  relator,  for  the  purpose  of  reviewing  a 
decision  or  determination  of  the  defendant  as  comptroller 
of  the  State,  whereby  the  relator  was  adjudged  lial)le  to 
pay  certain  taxes  and  penalties  to  the  State  under  chapter 
361  of  the  laws  of  1881,  and  the  laws  supplementary  thereto 
and  amendatory  thereof,  providing  for  the  assessment  and 
payment  of  taxes  to  the  State  by  certain  corporationB. 
The  relator  is  a  domestic  corporation,  organized  by  filing  a 
certificate  February  17,  1881,  under  the  act  of  1848,  pro- 
viding for  the  formation  of  corporations  for  manufactoiiig 
and  other  purposes.  Since  its  organization  it  has  been 
engaged  in  the  business  of  producing  electricity  and 
supplying  the  same  to  its  customers  in  the  city  of  New 
York  for  the  purpose  of  lighting  public  and  private 
places.  The  relator  contended  that  it  was  a  manufacturing 
corporation,  and  as  such  exempt  from  paying  the  tax  to 
the  State  upon  its  business,  and  made  no  reports  and  paid 
no  tax  till  July,  1889,  and  then  only  by  force  of  chapter 
353  of  the  laws  of  1889,  which  took  electric  light  com- 
panies, by  name,  out  of  the  exemption  clause  in  favor  of 
manufacturing  corporations.  The  relator  is,  beyond  all 
controversy,  liable  for  the  tax  since  the  passage  of  the 
act  last  mentioned,  but  denies  that  it  is  liable  for  any- 
thing before,  as  the  exemption  clause  covering  manufac- 
turing corporations  then  applied  to  it.  Li  the  year  1889 
the  comptroller  caused  an  examination  of  the  affairs  of 
the  relator  to  be  made  by  a  commissioner  appointed  by 
him,  and  upon  his  report  made  a  statement  of  the  account 
between  the  relator  and  the  State,  and  determined  the 
amount  of  the  tax  and  penalty  due  to  the  state  at  $10,- 
752.50,  The  comptroller  then  issued  his  warrant  to  the 
sheriff,  under  the  statute,  directing  the  collection  of  the  tax 
out  of  the  relator's  property,  and  it  was  thus  compelled  to 
pay  in  order  to  protect  its  property  from  sale,  and  it  did 
pay  under  protest.  By  chapter  463  of  the  laws  of  1889, 
power  is  given  to  the  comptroller  at  any  time  to  revise  and 
readjust  any  account  for  taxes  settled  against  any  corpora- 
tion by  him  or  any  of  his  predecessors  in  office,  for  taxes 
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g  under  the  statute,  when  it  is  made  to  appear  by 
Qce  submitted  to  him  that  the  same  has  been  illegally 
or  when  it  includes  taxes  that  could  not  have  been  law- 
demanded,  and  he  was  required  to  re-settle  the 
nt  according  to  law  and  the  facts,  as  to  charge  or 
'^  as  the  case  might  be,  the  difference,  if  any,  resulting 
such  revision  and  re-settlement,  upon  the  current 
nt  of  such  corporation.  The  relator,  claiming  the 
its  of  this  statute,  filed  with  the  comptroller,  August 
O,  an  application  in  writing  in  the  form  of  a  petition 
revision  and  re-adjustment  of  the  taxes  previously 
L  and  paid.  This  application  was  verified  and  accom- 
d  by  proofs  to  show  that  the  relator  was  a  manufac- 
ig  corporation,  and  for  that  reason  the  taxes  paid  by  it 
not  have  been  lawfully  demanded  by  the  State.  The 
troUer  denied  this  application,  and  from  this  order, 
Ing  the  revision  asked  for,  the  relator  sought  relief  in 
onrts  by  means  of  the  writ  of  certiorari.  The  relatoi 
lot  complain  of  the  amount  determined  by  tlie  comp- 
r,  and  the  only  question  which  was  the  subject  of  con- 
rey  on  the  application  for  a  revision  was  whether  the 
>r  was  or  was  not  exempt  trom  payment  of  taxes  as  a 
facturing  corporation. 

>  right  of  the  State  to  receive  the  tax  assessed  upon  the 
>r  depends  upon  the  question  whether  it  was  or  was 
manufacturing  corporation.  In  the  original  act  pro- 
g  for  the  payment  of  taxes  to  the  State  by  certain  cor- 
ions,  "manufacturing  corporations  carrying  on  manu- 
res within  this  State"  were  exempted  from  its  opera- 
Laws  of  1880,  ch.  642,  §  3. 
the  practical  operation  of  the  law  it  was  soon  dis- 
ed  that  these  broad  general  words  of  exemption 
ed  and  protected  from  the  payment  of  the  tax  a  class 
•porations  which  the  Legislature  probably  did  not  in- 
to relieve  when  inserting  the  words  of  exemption  in 
atute.  Accordingly  it  was  found  necessary  from  time 
le,  as  the  cases  arose,  to  take  out  of  the  general  ex- 


666  AMERICAN  ELECTRICAL  CASES,      [vol.  4 

People,  ex  rel.  v.  Wempie. 


emption  certain  corporations  by  name  which  the  Legislature 
thought  were  not  within  its  policy.    The  courts  held  that 
gas   companies  were  manufacturing  companies  {Ifaisau 
Oas  Light  Co,  v.  City  of  Brooklyn,  89  N.  Y.  409),  and  the 
Legislature  in  1881  proceeded  to  amend  the  law  by  provid- 
ing that  gas  companies  should  not  be  taken  to  be  within 
the  exemption.     So  electric  lighting  and  power  companies 
were  taken  out  of  the  exemption  by  the  use  of  similar 
language.    Laws  of  1889,  chap.  353.     These  amendments,  it 
is  contended  in  behalf  of  the  relator,  show  a  constructioii 
by  the  Legislature  of  the  term  "manufacturing  corpora- 
tions," in  harmony  with  its  claims  in  this  case.     In  so  far 
as  the  action  of  the  Legislature  has  any  bearing  on  the  ques- 
tion at  all,  it  is,  no  doubt,  in  that  direction.     But  the  cir- 
cumstances under  which  the  amendment  of  1889  was  made 
deprive  it  of  much  of  the  weight  that  courts  are  accustomed 
to  give  to  what  is  known  as  legislative  construction.    A 
controversy  then  existed,  as  it  had  existed  for  some  time 
before,  between  the  state  on  the  one  hand  and  the  com- 
panies on  the  other.  The  companies  claimed  that  they  were 
exempt,  as  manufacturing  companies,  from  liability  to  pay 
taxes  to  the  State  under  the  act,  while  the  comptroller,  re- 
presenting the  State,  asserted  the  contrary.     In  this  condi- 
tion of  things  the  Legislature  stepped  in  and  ena<5ted  that 
thereafter  the  companies  should  not  be  deemed  within  the 
exemption  clause,  and  this  settled  the  controversy  so  far 
as  the  future  was  concerned,  but,  as  to  the  years  that  had 
elapsed  when  no  report  was  made  or  any  taxes  paid,  the 
question  was  left  substantially  where  it  was  before.    When 
a  material  change  in  phraseology  is  made  many  years  after 
the  passage  of  the  act,  and  after  controversies  and  differ- 
ences   in  regard  to  its  construction  have  arisen,  there  is 
sometimes  a  presumption  that  the  Legislature  intended  by 
the  amendment  to  add  a  new  provision  to  the  original  act, 
and  to  make  it  apply  to  a  case  to  which  it  did  not  apply 
before.     When  the  Legislature  takes  certain  property,  for 
tlie  purposes  of  taxation,  out  of  an  exemption  clause  by 
name,  the  question  arises  whether  there  is  not  a  presump- 
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tion  in  such  a  case  that  it  was  within  it  before.  People  v. 
Board  of  Supervisors,  16  N.  Y.  431 ;  People  v.  Knicker- 
backer  Ice  Co.,  99  id.  184. 

As  the  statute  now  reads,  certain  manufacturing  com- 
[lanies  are  ,by  ^narne  taken  out  of  the  exemption  and  sub- 
jected to  the  payment  of  the  tax.  Whether  without  this 
special  exception  they  would  still  be  exempt,  under  the 
general  words  of  the  exemption  clause,  is  substantially  the 
luestion  involved  here.  Electric  light  and  power  com  panies 
ire  not  now  manufacturing  companies  within  the  statute 
inder  consideration,  because  the  Legislature,  in  1889,  so 
enacted.  But  it  does  not  follow  that  because  the  Legisla- 
:iire  then  declared  that  they  should  not  be  deemed  manu- 
[acturing  corporations  and  thus  not  exempt  from  payment 
)f  the  tax,  that  they  were  not  such,  and  so  exempt  before, 
[n  determining  whether  a  given  case  is  within  a  clause  in  a 
statute  exempting  certain  property  or  interests  from  taxa- 
tion, the  policy  of  the  law  in  making  the  exemption  must 
be  considered  and  should  have  great  weight.  If  the  ques- 
tion whether  a  corporation  engaged  in  the  business  of 
Famishing  electricity  for  lighting  public  and  private  places 
or  for  power,  is  a  manufacturing  company,  was  made  to 
lepend  upon  the  meaning  of  these  words  as  found  in 
dictionaries,  or  upon  the  technical  language  of  science 
in  describing  electricity  as  a  power  or  as  an  agent  in  nature, 
it  would  doubtless  be  difficult  and  perhaps  impossible  to 
show  that  the  process  which  the  relator  calls  manufacturing 
produces  anything  that  in  a  certain  sense  and  in  some 
form  did  not  exist  before.  That,  however,  is  true  of  most 
if  not  all  manufacturing  operations.  The  application  of 
labor  and  skill  to  materials  that  exist  in  a  natural  state, 
gives  to  them  a  new  quality  or  characteristic  and  adapts 
them  to  new  uses,  and  the  process  by  which  this  result  is 
brought  about  is  called  manufacturing,  whether  the  change 
is  accomplished  by  manual  labor  or  by  means  of  machinery. 

But  we  think  that  these  considerations  are  by  no  means 
conclusive  in  determining  the  true  scope  and  meaning  of 
the  teims  *' manufacturing  corporations,"  as  they  are  used 
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in  the  statute,"    The  true  inquiry  would  seem  to  be  whether 
a  corporation  organized  as  this  is,  and  carrying  on  the  bnsi- 
ness  that  this  does,  and  in  the  manner  shown,  would  not  be 
considered  in  common  language  as  engaged  in  some  manu- 
facturing process,  or  carrying  on  some  manufacturing  busi- 
ness, though  granting  all  that  is  said  by  exi)erts  and  others 
about  electricity  as  a  natural  element  or  force.     To  say  that 
electricity  exists  in  a  state  of  nature,  and  that  a  cor{K)ration 
engaged  in  the  business  that  the    relator  is,  collects  or 
gathers  it,  does  not  fully  or  accurately  express  the  prooess 
by  means  of  which  it  is  enabled  to  sell  and  deliver  some- 
thing useful  and  valuable  to  its  customers.    The  business 
in  which  the  corporation  is  engaged  renders  it  necessary, 
in  the  first  place,   to  invest  a  large  amount  of  capital 
in  a  plant  which  may  appropriately  enough  be   called 
a  factory.     Then  it  must  purchase  and  consume  a  vast 
amount  of  coal  to  produce  steam,  and  to  furnish  power  for 
the  operation  of  machinery.     Then  it  supplies  and  operates 
a  complicated  system  of  machinery,  such  as  boilers,  engines, 
dynamos,  shafting,  belting  and  such  other  things  as  are 
commonly  used  in  manufacturing  establishments,  and  then, 
by  means  of  wire,  cables  and  lamps,  it  lights  streets  and 
private  houses  by  electricity  for  a  compensation.     But  the 
electricity  or  electric  currents  that  produce  this  result  cannot 
properly  be  said  to  be  the  free  gift  of  nature,  gathered  from 
the  air  or  the  clouds.     It  is  the  product  of  capital  and  labor 
and  in  this  respect  cannot  be  distinguished  from  ordinary 
manu  facturing  operations.    A  ccording  to  the  common  under- 
standing the  electricity  or  thing  which  produced  the  results 
from  which  the  corporation  derives  its  income,  is  generated 
or  produced  by  the  application  of  power  to  machinery, 
and  thus,  by  means  of   a  process  wholly  artificial,   the 
relator    is    enabled    to  sell   the  product  of  its  operations 
to    its  customers.     Passing  by  the  refinements   of  scien- 
tific discussion  as  to  the  nature  of  electricity,  it  would 
seem  to  be  common  sense  to    hold  that  a    corporation 
that  does  all  this  is,   in  every  just  sense  of  the  term,  a 
manufacturing  corporation.     The  mere    appropriation   oi 
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use  of  an  article  or  thing  which  is  furnished  by  nature  is 
not  a  manufacturing  operation.  The  liberation  of  natural 
gas  from  its  hiding  place  in  the  earth  and  its  transporta- 
tion through  pipes  to  consumers,  would  not  properly  be 
called  a  manufacturing  operation,  but  the  production  of 
illuminating  gas  and  its  distribution  to  customers,  by 
means  similar  to  the  operations  which  the  relator  carries 
on,  has  been  held  by  this  court  to  constitute  manufactur- 
ing, and  a  corporation  organized  for  that  purpose  is  a 
manufacturing  corporation.  Ndssau  Gas  Light  Co.  v.  City 
i(f  Brooklyn^  supra. 

So,  too,  we  have  held  that  the  collection,  storage,  pre- 
paration for  market  and  transportation  of  ice  is  not  a  manu- 
facture, but  the  production  of  ice  by  artificial  means  is. 
People  V.  Knickerbocker  Ice  Co,^  99  N.  Y.  181. 

When  we  attempt  to  establish  the  proposition  that  the 
gas  which  lights  one  room  is  a  manufactured  product,  and 
the  electricity  which  lights  another  is  not,  we  are  obliged 
to  rely  more  upon  the  definition  of  terms  and  the  distinc- 
tions of  scientists  than  the  actual  practical  processes  and 
operations  by  means  of  which  results,  in  all  respects  or  at 
least  substantially  the  same,  are  produced.  If  due  weight 
is  given  to  the  fact  that  electricity,  as  now  used  and  applied 
to  the  business  of  life,  such  as  the  lighting  of  streets  and 
buildings,  the  propulsion  of  cars  and  machinery  and  like 
operations,  is  essentially  the  product  of  the  skill  and  labor 
of  man,  there  is  no  difficulty  in  reaching  the  conclusion 
that  a  corporation  engaged  in  the  business  of  generating, 
storing,  transmitting  and  selling  it  is,  what  was  commonly 
known  at  the  time  of  the  passage  of  the  corporation  tax 
law  in  1880,  a  manufacturing  corporation.  The  learned 
Judge  who  gave  the  opinion  in  cue  of  those  cases  at  the 
General  Term  has  extracted  from  the  proofs  before  the 
comptroller,  on  the  application  of  the  relator,  a  concise 
and  accurate  description  of  the  mechanical  process  used  in 
the  business  of  electrical  illumination,  which,  on  account 
of  its  clearness  and  brevity,  conveys  the  idea  better  than 
any  language  we  could  employ. 
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"A  steam  engine  is  used  as  a  motive  i)ower  for  the  pro- 
pulsion of  machinery,  which  is  attached  to  a  driving  wheel, 
which,  by  means  of  a  belt  connected  with  another  wheel  or 
pulley  of  the  dynamo,  turns  or  revolves  the  armature.   The 
armature  is  a  coil  of  wire  wound  on  a  metal  core,  and 
mounted  on  a  shaft,  and  is  revolved  by  the  power  commu- 
nicated from  the  engine  through  the  means  of  the  belt 
The  armature  is  revolved  within  or  between  the  ends  of  a 
large  horseshoe  magnet,  the  opening  of  which  is  downwari 
The  magnet  is  made  by  winding  a  soft  iron  horseshoe,  or 
soft  curved  horseshoe  shaped  iron,  with  a  coil  of  conduct- 
ingwire,  and  sending  through  the  coil  acurrent of  electricity. 
When  once  vitalized  by  such  current,  the  magnet  never 
loses  its  magnetic  property,  even  after  the  current  stops, 
but  is  ever  afterwards  available  for  the  purpose  of  electric 
currents,  upon  the  armature  being  revolved  between  the 
{K)les  of  this  magnet.     By  the  rapid  revolution  of  the  arma- 
ture within  what  is  termed  the  field  of  force  between  the 
poles  of  the  magnet,  this  mysterious  force  or  energy  ia 
accumulated,  known  as  electricity,  and  is  thence  conducted 
over  copper  bars  or  mains  throughout  the  territory  or  city 
in  which  it  is  used,  and  is  distributed  on  smaller  wires  or 
mains  to  the  houses  or  places  which  are  to  be  lighted.*' 

The  materials  from  which  all  manufactured  things 
originate  exist  in  a  natural  state ;  but  the  manufacturer,  by 
the  application  to  these  materials  of  labor  and  skill,  gives 
to  them  a  new  and  useful  property.  The  electricity  which 
is  generated  and  transmitted  by  the  operations  of  the  relator, 
and  which,  under  its  manipulations,  illuminates  houses 
and  streets,  is  a  very  different  thing  from  that  mysterious 
element  that  is  said  to  pervade  nature.  The  attomey-gen- 
.  eral  has  attached  to  his  brief  in  this  case  a  very  elaborate 
and  able  opinion  by  the  Court  of  Common  Pleas  in  Penn- 
sylvania in  the  case  of  CommonweaUh  of  Pennsylvania  v. 
CT.  S.  Eltctric  LUjhtlng  Company^  in  which  the  learned 
judge  arrives  at  the  conclusion  that  companies  of  this  kind 
are  not  manufacturing  corporations.  It  is  proper  to  say, 
howev  er,  that  the  highest  court  of  that  State,  while  affirm- 
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Qg  the  judgment  rendered  by  the  learned  judge  on  other 
rounds,  did  not  assent  to  his  views  that  electric  light  com- 
anies  are  not  manufacturing  corporations.  Gommon" 
wealth  qf  Pennsylvania  v.  Northe^rn  Electric  Light  and 
^awer  Company.  The  case  is  not  yet  reported,  but  the 
>llowing  x)assage  from  the  opinion  of  the  court  by  Wil- 
lAKS,  J.,  expresses  views  upon  this  question  which  are 
pplicable  to  the  case  at  bar. 

"This  company,  whose  character  we  are  considering, 
3lls  the  electricity  it  makes,  or  'brings  into  being,'  as  a 
3mmodity.  It  provides  the  lamps  or  appliances  for  the 
86  of  its  customers,  by  means  of  which  the  light  is  pro* 
need.  It  sells  them  the  electricity,  measures  it  as  it  is 
elivered,  and  is  paid  it  for  according  to  the?  quantity  f ur- 
Lshed.  Whatever  electricity  may  be,  it  seems  absolutely 
ithin  the  power  and  under  the  control  of  the  company 
tiat  brings  it  into  being.  It  is  compelled,  by  the  process 
mployed,  to  come  into  being.  It  is  secured,  stored,  poured 
nt  or  liberated  at  will.  Its  manifestations  are  both  seen 
nd  felt.  It  moves  with  incredible  velocity  and  power,  it 
uries  the  tones  and  inflections  of  the  human  voice,  or 
loves  loaded  cars,  depending  on  the  volume  of  the  current 
nd  the  manner  of  its  application.  It  may  be,  in  the  hands 
f  a  physician,  a  soothing  remedial  agent,  and  in  the  hands 
f  the  law,  an  instrument  of  execution,  swifter  and  surer 
ban  the  headman's  axe.  It  may  be  too  early  to  show  just 
rhat  it  is.  The  scientists,  whose  views  the  learned  judge 
dopted,  may  be  right  or  wrong.  We  have  no  need  to 
iecide  that  question.  The  laws  are  written,  ordinarily,  in 
he  language  of  the  people,  and  not  in  that  of  science ;  and 
t  this  case  depended  on  the  question  on  which  it  turned 
a  the  court  below,  we  should  be  led  by  the  findings  of  fact 
D  a  different  conclusion  from  that  which  was  there  reached, 
nd  hold  that  this  company  was  a  manufacturing  company." 

The  facts  that  are  before  us  in  this  case,  touching  the 
lanner  of  generating  and  using  electricity,  are  the  same  in 
ubstance  as  were  before  the  Supreme  Court  of  Pennsyl- 
ania  in  the  case  above  referred  to.     One  of  the  experts. 
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whoee  testimony  waa  submitted  to  t. 
relator  on  the  application  to  revise 
Urns  described  the  process : 

"The  electrical  energy,  which  is  m 
by  electric  lighting  corporations,  orij 
IB  extracted  from,  the  coal  which  is 
reotly  speaking,  from  the  heat  wbic! 
combostioQ  of  coal.  Electrical  ener; 
central  station;  it  may  be  stored  n 
capacity  known  as  aooamalators ;  it  r 
measnred  and  sold  in  determinate  < 
price  precisely  as  are  coal,  kerosene 
be  conveyed  to  the  premises  of  the  co 
boxed  up  in  an  aconmolator,  or  it  n 
wire,  just  as  gas  or  oil  may  be  tn 
closed  tank  or  forced  throngh  a  pipe, 
premises  of  the  consumer,  it  may  b 
may  desire,  being,  like  illuminating 
transformed  either  into  heat,  light  or 
the  purchaser." 

The  Legislature  has,  in  variona  acti 
poration  tax  law  was  enacted,  describ 
erating  electricity  as  a  manufacturing 
in  a  revision  of  the  statutes  providing 
of  such  companies,  they  are  describi 
"manufacturing  and  using  electricity 
666,  art.  6,  §  60;  Laws  of  1882,  ch.  7 
ch.  716. 

This  is  also  true  with  respect  to  1 
the  incorporation  and  regulation  of  s 
land,  and  in  many  of  our  sister  Sti 
ch.  56;  R.  S.  Ohio,  1890,  §  8752.  W 
amendment  of  1889,  the  relator  was  i 
of  taxes  to  the  State  under  the  excej 
favor  of  "niaiuifacturing  compani 
judmnent  of  the  General  Term  and 
comptroller  should  be  reversed, 
directed  to  resettle  the  account,  and  ■ 


COLORADO,  1893.  673 

Lambom  v.  Bell. 

its  account  the  amount  of  the  tax  and  penalties  paid,  with 
interest  from  the  date  of  payment,  and  costs  in  all  courts 
to  the  relator. 

All  concur. 

Judgment  accordingly. 

HoBL — See  note  to  next  case. 


Laxbobn,  Appellant,  v.  Bell,  Appellee. 

Colorado  Supreme  Court,  Aprils  1893. 
as  Col.  846.) 

EWNKNT  DOMADY.— EUECmUO  LIGHT  IS  MANUFACTURINa  FUBPOSB. 

Operating  of  an  electric  light  plant  is  manufacturing,  so  that  a  right 
ei  way  fSor  a  ditch  to  convey  water  for  said  purpose  may  be  condemned 
without  violating  the  State  Constitution. 

Appeal  by  defendant  from  decree  of  the  District  Court, 
El  Paso  county,  in  a  proceeding  to  condemn  a  right  of  way 
for  a  ditch  to  convey  water. 

The  jury  found  as  facts : 

First.  That  it  was  and  is  necessary  for  petitioner  herein 
to  take  and  appropriate  the  lands  of  defendant  described 
in  the  petition  herein,  for  the  purpose  of  furnishing  pe- 
titioner with  power  to  run  an  electric  plant  to  generate 
electricity  for  the  purpose  of  lighting  the  town  and  build- 
ings of  Manitou  with  electric  light. 

Second.  That  it  was  and  is  necessary  for  petitioner  herein 
to  take  and  appropriate  the  lands  of  defendant  described 
in  the  petition,  for  purposes  of  irrigating  the  lands  of  peti- 
tioner lying  under  said  ditch  described  in  the  petition,  and 
assessed  the  actual  value  of  the  land  taken  at  $12.60. 

A.  B.  McKirdey^  for  appellant. 

Colbum  &  Dudley^  for  appellee. 


574  AMERICAN  ELECTRICAL  CASES,      [vol  4 


Lambom  ▼.  Bell. 


Mr.  Justice  Goddard  delivered  the  opinion  of  the  conrt: 
The  questions  presented  by  the  record  are : 

First.  Has  the  petitioner  a  right  to  condemn  a  rigbt  ol 
way  over  the  lands  of  the  defendant  for  the  purpose  ol 
carrying  the  water  to  furnish  power  to  operate  an  electric 
light  plant  ? 

Second,  Has  he  a  right  to  have  a  ditch  across  said  land 
for  irrigation  purposes  for  his  own  use,  under  the  facts 
shown? 

The  first  proposition  depends  upon  the  effect  to  be  given 
to  the  following  constitutional  provisions : 

That  private  property  shall  not  be  taken  for  private  use  unless  by  oon- 
Hent  of  the  owner,  except  for  private  ways  of  necessity,  and  except  far 
reservoirs,  drains,  flumes  or  ditches,  on  or  across  the  lands  of  othen,  far 
agriculture,  mining,  milling,  domestic  or  sanitary  purposes.  (Sec.  U,aTt  S, 
BiU  of  Rights.) 

That  private  property  shall  not  be  taken  or  damaged,  for  public  or  pri- 
vate use,  without  just  compensation.  Such  compensation  shaU  be  a8oe^ 
tained  by  a  board  of  commissioners,  of  not  less  than  three  freeholders,  or 
by  a  jury,  when  required  by  the  owner  of  the  property,  in  such  manoer  is 
may  be  prescribed  by  law,  and  until  the  same  shall  be  paid  to  the  owner, 
the  property  shall  not  be  needlessly  disturbed,  or  the  proprietary  rights  of 
the  owner  therein  divested;  and  whenever  an  attempt  is  made  to  take  pri- 
vate property  for  use  alleged  to  be  public,  the  question  whether  the  con- 
templated use  be  really  public,  shall  be  a  judicial  question,  and  determined 
as  such  without  regard  to  any  legislative  assertion  that  the  use  is  public 
(Sec.  15,  ib.) 

The  water  of  every  natural  stream,  not  heretofore  appropriated,  within 
the  State  of  Colorado,  is  hereby  declared  to  be  the  property  of  the  public, 
and  the  same  is  dedicated  to  the  use  of  the  people  of  the  State,  subject  to 
appropriation  as  hereinafter  provided.  (Sec.  5,  art.  16,  Mining  and  Irrigft* 
tion.) 

The  right  to  divert  unappropriated  waters  of  any  natural  stream  to 
beneficial  uses  shall  never  be  denied.  Priority  of  appropriation  shall  givo 
tlie  better  right  as  between  those  using  the  water  for  the  same  purpose) 
but  when  the  waters  of  any  natural  stream  are  not  sufTicient  for  the  ser- 
vice of  all  those  desiring  the  use  of  the  same,  those  using  the  water  for 
domestic  purposes  shall  have  the  preference  over  those  claiming  for  any 
other  pur()ose,  and  those  using  the  water  for  agricultural  purposes  shall 
have  preference  over  those  using  the  same  for  manufacturing  purposes. 
(Sec.  6,  ib.) 

All  persons  and  corporations  shall  have  the  right  of  way  across  public, 
private  and  corporate  lands  for  the  construction  of  ditches,  canals  and 
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I,  for  the  purpose  of  conveying  water  for  domestio  purposes,  for  the 
irrigation  of  agricultural  lands,  and  for  mining  and  manufacturing  pur- 
I,  and  for  drainage,  upon  payment  of  just  compensation.    (Sec.  7,  ib.) 


It  is  apparent  from  the  foregoing  provisions  that  our 
Constitution  is,  in  certain  particulars  touching  the  right  to 
take  private  property  for  private  use,  exceptional ;  and  for 
certain  enumerated  uses  changes  the  accepted  rule  that  the 
use  to  which  private  property  may  be  condemned  must  be 
pablic. 

The  right  of  eminent  domain  is  an  exercise  of  sovereign 
power  and  is  generally  conferred  by  legislative  enactment ; 
yet  a  constitutional  provision  that  in  express  terms  afBirm- 
atiyely  confers  the  right  for  particular  use,  is  likewise  an 
expression  of  the  sovereign  will,  and  grants  the  right  as 
effectually  as  if  expressed  in  an  act  of  the  Legislature,  and 
can  be  enforced  when  such  grant  is  supplemented  by  an  act 
of  the  Legislature  providing  the  means  for  its  exercise. 

•*  A  constitution  is  but  a  higher  form  of  statutory  law, 
and  it  is  entirely  competent  for  the  people,  if  they  so  desire, 
to  incorporate  into  it  self-executing  enactments.  These 
are  much  more  common  than  formerly,  the  object  being  to 
put  it  beyond  the  power  of  the  Legislature  to  render  them 
nugatory  by  refusing  to  enact  legislation  to  carry  them  into 
effect.  Prohibitory  provisions  in  a  constitution  are  usually 
self-executing,  to  the  extent  that  anything  done  in  viola- 
tion of  them  is  void.  But  instances  of  affirmative  self- 
executing,  provisions  are  numerous  in  almost  every  modern 
constitution."  Willis  v.  St.  Paul  Sanitation  Co.,  60  N. 
W.  Rep.,  p.  1111.  See,  also,  State  v.  BobertSy  4  Neb.  216 ; 
Thomas  v.  Owens ,  4  Md.  189. 

It  becomes  necessary,  therefore,  to  determine  whether 
the  purpose  relied  on  in  this  proceeding,  as  expressed  in 
the  first  proposition,  is  within  the  class  of  uses  enumerated 
in  section  14  of  article  2,  and  section  7  of  article  16  of  the 
Constitution,  above  cited. 

It  is  insisted  by  counsel  for  appellant  that  these  con- 
Btitutional  provisions  should  be  read  in  the  light  of  the 
conditions  existing  at  the  time  they  were  adopted,  and  be 
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construed  in  relation  to  the  evident  pari>ose8  they  were 
intended  to  subserve  ;  that  the  necessity  for  irrigation  and 
the  paramount  industry  of  mining  were  in  contemplation 
by  the  f  ramers  of  the  Constitution,  and  the  term  milling 
was  used  in  section  14  of  article  2  with  relation  to  tiio66 
purposes,  and  its  meaning  should  be  restricted  to  milling 
ore  and  grain.     ^ 

We  think  the  term  milling^  as  used  in  that  provision, 
should  be  given  its  modern  acceptation,  and  held  as 
synonymous  with  the  word  manufacturing^  if  not  of 
broader  signification,  and  including  that  term.  Webster, 
after  defining  the  word  mill,  says : 

*^In  modern  usage,  the  term  mill  includes  various  other 
machines,  or  combinations  of  machinery,  ♦  ♦  *  as 
cotton  mills,  ♦  *  *  fulling  mills,  ♦  ♦  ♦  powder 
mills,  etc.,  *  *  *  to  some  of  which  the  term  mannfaC' 
tory  Olfactory  is  also  applied." 

It  was  held  in  Oarlinv.  Western  Assurance  Co.j  67  Mi 
616,  that  a  flouring  mill  came  within  the  term  Tnanufaetuf' 
ing  estailis/imerUy  as  used  in  a  policy  of  insurance.  In 
discussing  this  branch  of  the  case,  at  page  626,  Ritchie,  J., 
says: 

"The  riglit  of  the  plaintiff  to  run  his  mill  at  night 
depends  upon  whether  the  mill  was  a  'manufacturing estab- 
lishment.'    *    *    *    But  what  is  to  be  deemed  a  manufac- 
turing establishment;  or  in  other  words,  what  is  the  sig- 
nification of  the  verb  to  manvfacture^  is  for  the  court  to 
define.     The  counsel  for  appellant  contended  that  making 
flour  from  wheat,  reasoning  from  the  etymology  of  the 
word,  and  the  nature  of  the  process,  is  not  manufacturing. 
But  whilst,  from  its  derivation,  the  primary  meaning  of  the 
word  'manufacture'   is  making  with  the  hand,  this  defi- 
nition is  too  narrow  for  its  present  use.     Its  meaning  has 
expanded  as  workmanship  and  art  have  advanced,  so  that 
now  nearly  all  artificial  products  of  human  industry,  nearly 
all  such  materials  as   have  acquired  changed  conditions 
or  new  and  specific  combinations,  whether  from  the  direct 
action  of  tlie  human  hand,  from  chemical  processes  devised 
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^ected  by  hnman  skill,  or  by  the  employment  of 
sry,  which  after  all  is  but  a  higher  form  of  the  sim- 
>lements  with  which  the  human  hand  fashioned  its 
18  in  ruder  ages,  are  now  commonly  designated  as 
actured.* 

Till  defines  *  to  manufacture,*  *  the  process  of  mak- 
ling  by  art,*  and  cites  Butler,  J.,  in  2  H.  Bl.  463, 
bbott  gives  its  meaning  as  '  whatever  is  made  by 
labor,  either  directly  or  through  the  instrumentality 
linery.'  The  definition  in  Webster  is,  '  To  make  or 
«  from  raw  materials  by  the  hand  by  art  or 
3ry,  and  work  into  forms  convenient  for  use.' 
ter  has  in  substance  the  same  definition.  A  case 
'  applicable  is  that  of  Schriefer  v.  Wood.  5  Blatch. 
which  animal  charcoal,  produced  by  the  process  of 
;  bone,  in  the  same  manner  that  wood  is  exposed  to 
on  of  fire,  to  produce  common  charcoal,  and  bone- 
>roduced   by   pulverizing    or  grinding  bones,   are 

to  be  'manufactures  of  bone.*     The  question  here 
red  was  involved  in  that  case,  and  the  decision 

with  the  view  we  have   expressed.     We   think, 

pe,  that  plaintiffs  fiour  mill,  driven  as  it  was  by 

md  furnished  with  a  middling  purifier,  ban-duster, 

and  other  machinery,  was  clearly  a  'manufacturing 

hment.'  " 

ite  the  foregoing  at  length,  as  it  upholds  our  view 

neaningtobe  given  to  the  words  "manufacturing 

o,"  and  also  shows  that  the  purpose  of  appellee  is 

;he  ordinary  meaning  of  those  terms. 

garded,  the  word  manvfactur in g  can  be  given  its 

flerstood  meaning,  and  come  within  the  exceptions 

Eited  in  section  14,   article  2,  and  be  given  its  full 

ition  in  section  7,  article  16,  and  also  in  section  6, 

iy  wherein  it  is  designated  as  one  of  the  beneficial 

'  which  an  appropriation  of  water  may  be  made. 

thi*«  view  the  different  sections  may  be  harmonized 
VOL.  IV— 37. 
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and  effect  given  to  both,  a  result  always  to  be  reached  iE 
the  construction  of  such  instruments,  if  practicable. 

"  The  rule  applicable  here  is,  that  effect  is  to  be  given,  if 
possible,  to  the  whole  instrument,  and  to  every  section  and 
clause.  If  different  portions  seem  to  conflict,  the  courts  most 
harmonize  them,  if  practicable,  and  must  lean  in  favor  of  a 
construction  which  will  render  every  word  operative,  rather 
than  one  which  may  make  some  words  idle  and  nugatory. 

**This  rule  is  applicable  with  special  force  to  written  con- 
stitutions, in  which  the  people  will  be  presumed  to  have 
expressed  themselves  in  careful  and  measured  terms,  cor- 
responding with  the  immense  importance  of  the  powers 
delegated,  leaving  as  little  as  possible  to  implication." 
Cooley's  Const.  Lim.  72. 

That  the  words,  "manufacturing  purposes,"  used  in 
these  several  provisions,  should  be  taken  in  their  ordinary 
acceptation,  we  have  no  doubt ;  and  the  purpose  of  peti- 
tioner coming  within  their  ordinary  meaning,  we  are  to 
determine  whether  the  exercise  of  the  right  is  available  to 
him  under  the  terms  of  section  7,  article  16,  and  the  legis- 
lation of  the  State  upon  the  subject  of  eminent  domain. 

While  it  may  be  conceded  that  the  constitutional  provi- 
sion is  not  self -executing  in  the  sense  that  it  does  not  pro- 
vide the  manner  in  which  compensation  can  be  assessed,  it 
nevertheless  does  confer  the  right  in  express  terms  ;  and  it 
only  remains  to  be  determined  whether  provision  is  made 
to  rarry  out  such  right. 

The  eminent  domain  act  provides  (sec.  2,  p.  201,  Laws  of 
1885) :  *'  That  in  all  cases  where  the  right  to  take  private 
property  for  public  or  private  use,  without  the  owner's 
consent,  *  *  *  has  been  heretofore,  or  shall  hereafter, 
be  conferred  by  general  laws  or  special  charter,"  etc. 

The  constitutional  provision  above  referred  to  must 
certainly  be  regarded  as  a  general  law  conferring  the  right 
within  the  language  of  this  section  ;  hence,  the  act  pro- 
viding the  procedure  to  ascertain  the  compensation  makes 
the  right  available,  and  the  question  whether  the  constitu- 
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tional  provision  is  or  is  not  in  itself  self -executing  becomes 
immaterial. 

We  think,  nnder  the  provisions  cited,  the  right  to  con- 
demn a  right  of  way  for  a  ditch  over  appellant' s  land  for 
the  purposes  designated  is  conferred,  and  that  the  eminent 
domain  act  provides  for  the  exercise  of  that  right. 

[That  portion  of  the  opinion  which  relates  to  an  irrigation 
ditch  is  omitted]. 

NoTS. — To  the  same  point  as  this  and  the  preceding  case,  see  Begg$  t. 
tttem  .BZse.  lUutn,,  Co.,  vol.  8,  p.  504. 


DxLAWABB  &  Atlantic  Telegraph  &  Telephone  Com- 
pany V.  Statb  op  Delaware,  ex  rel.  Postal  Tele- 
graph Cable  Company. 

U.  B,  Circuit  Court  of  Appeals,  Third  Circuit,  Apra  21, 1899. 

(60  Fed.  Rep.  077.) 

TELEFHONS  OOMPANY.~Ck>NTRACT  FOB  DISCRIHINATIOir. 

TUephone  companies  have  assumed  the  character,  functions  and  duties  of 
oommon  carriers,  and  thus  made  themselves  subject  to  the  same  prin- 
ciples and  rules  of  law  applicable  to  all  other  common  carriers,  the  chief 
one  of  which  is  that  they  must  serve  the  public  impartially. 

Local  telephone  companies  cannot,  therefore,  legally  bind  themselves  by 
contract,  even  with  the  parent  company  which  owns  the  apparatus 
leased  to  and  used  by  them,  to  discriminate  in  favor  of  one  telegraph 
eompany  and  against  others,  refusing  to  furnish  to  the  latter  telephone 
instruments  and  service  to  be  used  in  receiving  and  transmitting  mes- 


This  is  not  affected  by  the  fact  that  the  telephone  instruments  are  patented, 
for  if  patented  instruments  are  applied  to  public  use,  the  rules  governing 
such  use  must  be  observed. 

Cbses  of  this  series  cited  in  opinion  :  American  Rapid  Tel.  Co,  v.  Conn.  Tel. 
Co.,  ToL  1,  p.  8w0;  Chesapeake  &  Pot,  Tel.  Co,  v.  B.  dt  O.  Tel,  Co.,  voL 
S,  p.  410 ;  Missouri  v.  Bell  Teleph.  Co.,  vol.  2,  p.  404;  Ohio  v.  Bell  Teleph. 
Co.,  YoL.  1,  p.  299 ;  Missouri  v.  Bell  Teleph.  Co.,  vol.  1,  p.  804,  note ;  Com. 
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Un.  Teleph,  Co,  v.  N.  E,  TelephdtTeL  Co.,  voL  8,  p.  426;  LouimQe 
Transfer  Co.,  v.  Am.  DisU  Tel.  Co,,  vol.  1,  p.  805, note;  Cent,  Un,  IWqjfc, 
T.  Co.,  State,  ex  rel,  Falley,  vol.  2,  p.  27. 

Error  to  United  States  Circuit  Court,  District  of  Dela- 
ware. 

Appeal  by  respondent  from  order  awarding  writ  of 
mandamus  to  compel  telephone  company  to  furnish  instru- 
ments and  service.     Facts  stated  in  opinion. 

Charles  L.  Buckingham  and  Edward  O.  Brad/ardy  for 
plaintiff  in  error. 

JR,  8.  Ouernsey  and  George  H.  Bates^  for  defendant  ia 
error. 


Butler,  District  Judge :  There  is  no  controversy  about 
the  facts  of  this  case.     The  relator  owns  and  operates  a 
telegraph  system   with    lines  es^tending  throughout  the 
country,  having  its  principal  office  in  the  city  of  Wilmington. 
The  respondent  owns  and  operates  a  telephone  exchange  iiv 
Wilmington  connected  with  the  places  of  business  andresl^ 
dences  of  subscribers,  to  whom  telephonic  facilities  are  fur-^ 
nished.    One  of  the  subscribers  enjoying  such  facilities  is  th^ 
Western  Union  Telegraph  Company.     The  relator,  desiring 
similar  facilities,  on  the  20th  of  November,  1889,  applied^ 
to  the  respondent  for  connection  with  its  exchange,  and  th^ 
application   was  refused.      The  proofs  show  that  up  U^ 
November  10,  1879,  the  National  Bell  Telephone  Company 
and  the  Western   Union  Telegraph  Company  were  owners 
of  rival   telephone  patents  about  which  they  had  been 
engaged  in  litigation.     At  that  date  they  entered  into  a 
contract  by  virtue  of  which  the  former  company  became 
owner  of  the  patents  previously  held  by  the  latter,  and  the 
latter  company  acquired  an  exclusive  license  to  use  the 
telephone  for  transmitting  telegraphic  messages  under  all 
the  patents  for  a  term  of  17  years.      Subsequently  the 
patents   were   assigned,    subject  to    this  license,    to    the 
American  Bell  Telephone  Company.   All  licenses,  including 
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tte  respondent's,  subsequently  granted  under  the  patents, 
lave  been  made  subject  to  that  of  the  Western  Union 
Telegraph  Company. 

It  is  no  longer  open  to  question  that  telephone  and  tele- 
graph companies  are  subject  to  the  rules  governing  common 
carriers  and  others  engaged  in  other  like  public  employ- 
ment.    This  has  been  so  frequently  decided  that  the  point 
must  be  regarded  as  settled.       While  it  has  not  been 
directly  before  the  Supreme  Court  of  the  United  States, 
Gases  in  which  it  has  been  so  determined  are  cited  approv- 
ingly by  that  court  in  Budd  v.  New  York^  143  U.  S.  617 
(12  Snp.  Ct.   Rep.  468.)    While  such  companies  are  not 
l^uired  to  extend  their  facilities  beyond  such  reasonable 
limits  as  they  prescribe  for  themselves,  they  cannot  dis- 
criminate between  individuals  of  classes  which  they  under- 
take to  serve.    As  common  carriers  of  merchandise  may  pre- 
flcribe  the  x>oints  between  which  they  will  carry  and  the  des- 
cription of  goods  they  will  accept,  so,  doubtless,  may  carriers 
of  messages  limit  their  business  and  obligations.     If,  there- 
fore, the  respondent  had  confined  the  use  of  its  telephonic 
fitcilities  to  the  carriage  of  personal  messages  for  individuals, 
excluding  those  of  telegraph  companies  and  others  who 
forward  messages  for  hire,  the  relator  would,  probably, 
have  no  just  ground  of  complaint.    As  we  have  seen,  how- 
ever, it  did  not  so  limit  its  business,  but  carried  telegraphic 
messages  as  well  as  others.      The  respondent  contends, 
however,  that  this  was  not  its  voluntary  act ;  that  the 
Western  Union  Telegraph  Company  had  acquired  rights 
superior  to  its  own,  and  that  it  could  not,  therefore,  exclude 
this  company  from  the  use  of  its  facilities.     This  position 
cannot  be  sustained.    The  admission  of  the  Western  Union 
Telegraph  Company  to  its  system  was  the  respondent's 
voluntary  act     Such  admission  could  only  be  obtained  by 
its  express  consent.     To  say  that  [its  license  required  such 
admission  does  not  help  the  respondent.     It  voluntarily 
accepted  the  license  and  assented  to  its  terms.     Nor  does  it 
help  the  respondent  to  say  that  the  license  could  not  be 
obtained  on   other   terms.     If   not,  it  could  have   been 
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declined.  Had  it  been,  and  the 
responsibilities  which  attend  it  n 
avoided.  Accepting  the  license,  how 
did,  and  engaging  in  the  carriage 
escape  the  public  duties  which  atteD 
most  carry  for  all  persons  belonging 
takes  to  accommodate.  Its  allegec 
licensor  for  so  carrying  impartially  i 
respoQsibility  was  improperly  assum 
does  not  exist.  The  object  of  the  st 
It  is  supposed  to  arise,  as  well  as  t 
which  it  originated,  between  the  Wt 
Company  and  the  National  Bell  Tele 
accomplish  a  result  which  the  law  fc 
it  was  to  effect  prec^isely  what  has  oc 
ment  of  a  system  of  telephone  linesi 
telegraphic  messages,  as  well  as  othe 
conducted  as  to  confer  a  monopoly  < 
jjany.  Had  the  owner  of  the  patent) 
undertaken  to  do  what  has  been  do 
qnt-stioned  that  its  act  would  have 
yet  this  is  substantially  what  has  oci 
effected  it  through  the  instrumenta 
respondent  has  simply  done  what  thi 
required. 

It  is  urged,  however,  that  the  Wei 
Company  is  not  a  mere  licensee  of  t 
phone  Company,  bat  something  more 
tract  with  that  company,  it  was  t 
certain  patents,  under  which  it  migh 
phone  to  its  own  exclusive  use  it 
messages  ;  that  the  effect  of  its  con 
right  to  do  this  unimpaired  ;  and  that 
ment  with  the  respondent  for  carryii 
ply  the  exercise  of  this  right,  of  wl 
complain,  Tliis  statement  is  defect 
lars.  First,  it  is  not  true  that  the 
graph  Company  was  originally  the  o 
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enabled  it  to  apply  the  telephone  to  its  use.     Its  patents, 
as  conceded  on  the  argument,  were  mainly,  if  not  exclu- 
sively, for  improvements  on  the  Bell  invention,   which 
coold  not  be  used  without  license  from  the  National  Bell 
Telephone  Company.    Second,  it  parted  absolutely  with 
these  i>atents  and  took  a  license,  not  under  them  alone,  but 
also  under  the  former  patents  of  the  National  Bell  Tele- 
phone Company.    It  is  therefore  a  licensee  and  nothing 
more.    But  this  fact  that  it  is  simply  a  licensee  is  not  of 
essential  importance.    The  difficulty  encountered  does  not 
•rise  out  of  it,  but  out  of  the  circumstance  that  the  West- 
ern Union  Telegraph  Company  did  not  employ  its  rights 
in  the   manner   above  indicated.     Had  it  done   so,  and 
thus  kept  its   interest  and  business  distinct  and  separate 
from  that  of    subsequent    licensees    by  establishing    its 
own  system  of  lines   and  exchanges  and  confining  such 
Bnbsequent  licensees  to  the  transmission  of  individual  mes- 
lages,  this  controversy  might  not,  and  doubtless  would  not, 
have  arisen.    Instead,  however,  and  no  doubt  to  avoid  the 
expense  attending  it  which  would  possibly  have  rendered 
the  scheme  impracticable,  the  Western  Union  Telegraph 
Company  sought  through  the  means  devised  and  employed 
to  secure  an  advantage  over  other  similar  companies,  by 
obtaining  a  monopoly  in  the  systems  and  business  of  such 
licensees.    In  other  words,  it  contracted  with  these  licensees 
to  carry  its  messages  to  the  exclusion  of  all  similar  mes- 
sages of  others.    This,  as  we  have  seen,  the  licensees  could 
not  lawfully  do ;  and  consequently,  as  before  stated,  the 
contracts  by  which  it  was  sought  to  be  accomplished  are 
void. 

The  respondent  supposes  importance  is  attributable  to  the 
fact  that  the  telephone  is  protected  by  patent,  and  cites 
American  Rapid  TeL  Co*  ¥•  Connecticut  Tel.  Co.,  49 
Conn.  362,  872,  in  which  it  is  said  : 

'^  The  plaintiff  insists  that  the  defendant  has  offered  its 
services  to  the  public  as  a  common  carrier  of  articulate 
speech  ;  that  it  has  thereby  made  itself  the  servant  of  the 
public  and  has  subjected  itself  to  the  operation  of  the  gen- 
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eral  law  which  compels  all  such  servants  to  serve  applicai 
impartially,  regardless  of  the  limitations  placed  upon 
use  of  the  instruments.  But  the  property  of  the  Amc 
can  Bell  Telephone  Company  in  its  patents  is  absolute  a 
exclusive  ;  it  can  rent  or  sell  it  in  whole  or  in  part ;  it  c 
refuse  to  make  or  use,  or  to  allow  any  one  else  to  make 
use^  the  t4?lephone  described  in  it ;  or  it  can  make  a 
sell  one  and  no  more,  and  put  such  restrictions  as 
pleases  upon  the  time,  place  and  manner  of  using  that ;  a 
it  was  the  privilege  of  the  Connecticut  Telephone  Compa 
to  purchase  from  it  even  the  most  limited  right  to  use  c 
or  more  of  its  instruments,  and  it  is  not  within  the  poi? 
of  the  court  either  to  enlarge  or  diminish  the  purchase.' 

This  statement  is  mainly  correct,  but  the  deductic 
drawn  from  it — that  one  engaged  in  the  business  of  carryi 
messages  who  employs  the  telephone  as  a  means  of  conv( 
ance  is  exempt  from  the  operation  of  the  rules  which  gove 
common  carriers  and  others  engaged  in  like  public  emplc 
ment — we  cannot  adopt.  Where  one  engages  in  such  pub 
business  it  is  of  no  consequence  whether  the  means  or  i 
struments  whereby  it  is  conducted  are  patented  or  not. 
is  the  business  that  is  regulated.  A  patent  secures  title 
the  thing  patented  and  its  use,  just  as  the  law  secures  ti 
to  other  descriptions  of  property.  The  owner  need  i 
apply  his  property  of  either  description  to  such  public  e 
ployment,  but  if  he  does,  the  employment  itself  will 
subject  to  the  rules  which  the  law  has  prescribed  for 
government  without  respect  to  the  means  or  instrument 
which  it  is  conducted. 

We  do  not  regard  the  Express  Cases,  117  XJ.  S.  1  (6  S 
Ct.  Rep.  542,  628),  cited  by  the  respondent,  as  applica 
here.  On  the  facts  they  are  distinguishable  from  this  cr 
and  the  exception  which  they  establish  to  the  general  ri 
governing  common  carriers  is  not  likely  to  be  enlar^] 
The  history  of  these  cases,  the  division  of  the  court  c 
them,  and  tlie  opinion  of  the  several  circuit  courts 
which  they  originated,  do  not,  we  think,  leave  this 
doubt. 
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It  wonld  be  unprofitable  to  extend  the  discussion.  The 
decisions  of  the  several  State  courts  in  cases  involving^  the* 
Bame  questions,  and  their  citation  with  approval  by  the; 
Bupieme  Court  of  the  United  States,  are  virtually  conclu- 
sive. See  Chesapeake  &  JP.  Tel.  Co.  w.  BaUimore  &  O. 
TeL  Co.,  66  Md.  399  (7  Atl.  Rep.  809) ;  State  of  Missouri 
T.  jBcK  TOephone  Co.,  23  Fed.  Rep.  639  ;  State  of  Ohio 
T.  BOl  TOephofie  Co.,  36  Ohio  St.  296 ;  State  r.  Bea 
Telephone  Co.,  22  Alb.  Law  J.  363 ;  Commercial  Union 
TeL  Co.  T.  New  England  Telephone  Jb  Telegraph  Co., 
81  Vt  241  (17  Atl.  Rep.  1071) ;  LouisviUe  Transfer  Co. 
T.  American  IHst.  Tel.  Co.,  1  Ky.  Law  J.  144  ;  Central 
Union  Teleplione  Co.  r.  State,  118  Ind.  144  (19  N.  El 
Rep.  604) ;  Budd  v.  Ifev)  Torky  supra. 

The  judgment  of  the  Circuit  Court  is  afBbrmed. 


Note. — Earlier  cases  upon  the  same  suhject  as  the  foregoing  maj  he 
found  in  previous  volumes  of  this  series  under  index-title  **Discriminar 
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State,  on  the  Relation  of  The  Railboab  CoMifissioi- 
ERS,  V.  Western  Union  Telegraph  Company. 

North  Carolina  Supreme  Court.  Nov.  Bl,  IS^. 

(118  N.  C.  218.) 
State  BsaxTULTiaN  of  telbqeaph  rates.— Interstate  ooMMiBaB. 

The  statute  of  North  Carolina,  which  authorizes  and  requires  the  bosid  of 
railroad  commifisioiierB  to  make  *'  just  and  reasonaUe  rates  of  ohaifS 
for  the  transmission  of  messages  by  any  telegraph  line  or  lines  6siag 
business  in  the  State"  is  not  repugnant  to  the  interstate  commeroe  pio- 
vision  of  the  Federal  Constitution,  as  to  a  telegraph  line  which,  in  con- 
necting two  points  within  the  State,  passes  through  another  State. 

Said  board  has  the  incidental  jwwer  to  inquire  what  corporation  owns  or 
controls  a  telegraph  line. 

It  has  not  power  to  direct  the  opening  of  any  given  telegraph  offices  for 

conmiercial  business. 

Appeal  by  defendant  from  order  of  [Board  of  Railroad 
Commissioners.    Facts  sufBiciently  stated  iu  opinion. 

R,  0.  Burton^  for  plaintiff. 

Strong  <fi  Strong  and  JRoht  Styles^  tot  defendant  (appel- 
lant). 

Shepard,  C.  J. :  The  Board  of  Railroad  Commissioners  is 

Authorized  and  required  to  make  or  cause  to  be  made  just  and  reason* 
able  rates  of  charges  for  the  transmission  of  messages  by  any  telegn^ 
line  or  lines  doing  business  in  the  State.    Laws  1891,  ch.  820,  §  26. 

It  may  cause  notice  to  be  served  upon  corporations  or 
persons  charged  with  a  violation  of  the  rules  prescribed  by 
it  in  pursuance  of  the  above  authority,  and  upon  a  hearing* 
may  ascertain  and  direct  ample  and  full  recompense  to  be 
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made  by  the  company,  corporation  or  person  offending,  which 
lecompense  may  be  enforced  by  civil  action,  as  prescribed 
in  section  10  of  said  act.  Mayo  v.  Telegraph  Co,,  112  N.  C. 
843.  It  is  a  court  of  record,  with  '*the  i)ower8  and  juris- 
diction of  a  court  of  general  jurisdiction,"  as  to  all  subjects 
embraced  in  said  act,  by  virtue  of  the  laws  of  1891,  ch.  498. 
Scpresi  Co.  v.  Railroad,  111  N.  C.  463. 

The  defendant  being  served  with  process  appeared  before 
this  court  to  answer  the  complaint  or  petition  of  Eugene 
Ubea,  called  plaintiff  herein,  and  filed  his  answer.  There- 
ipon  a  trial  was  had,  and  it  appearing  that  the  said  Albea, 
laFinfi;  tendered  no  commercial  message  to  any  of  the 
iffioes  of  the  defendant,  it  was  adjudged  that  he  had  no  cause 
\t  complaint,  and  the  proceeding  was  practically  dismissed 
UB  to  him.  The  commission,  however,  having  the  defend- 
mt  before  it,  proceeded  under  its  general  powers  to  make 
utes  of  charges  for  the  transmission  of  business  by  the 
lefendant  from  and  to  points  in  North  Carolina,  which  rate 
>f  charges  is  the  same  as  that  applicable  to  all  the  ofBices 
3f  the  defendant  within  the  limits  of  the  State.  The  com- 
mission, after  having  disposed  of  the  complaint  of  Albea, 
should  have  amended  the  proceeding  so  as  to  substitute  as 
oomplainant  the  ''  State  of  North  Carolina  ex  rel,  the  Rail- 
road Commission  ; "  but  as  it  has  been  fully  heard  without 
reference  to  this  irregularity,  we  have  ordered  that  the 
tmendment  be  now  made,  and  the  proceeding  be  entitled 
locordingly.  Tlie  Codc^  §  273  ;  Reynolds  v.  Smathers^  87 
IT.  C.  24. 

The  order  of  the  board,  which  is  the  subject  of  review,  is 
18  f ollowB : 

That  the  telegTaph  offices  at  Edenton  and  Elizabeth  City  and  at  other 
Joints  on  the  Norfolk  and  Southern  Railroad  in  North  Carolina,  are  offices 
if  defendant,  and  that  said  offices  shall  transmit  commercial  messages  at 
wtes  preecribed  by  the  commission  to  any  point  in  North  Carolina. 

This  order  is  based  upon  certain  findings  of  fact,  some 
3f  which  are  excepted  to.  But  inasmuch  as  it  was  agreed 
that  his  honor  might  pass  upon  these  questions  in  the  place 
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are  snbject  to  the  rate  prescribed  by  the  commission."  It 
appears  from  the  findings  of  fact  that  the  shortest  and  only 
rente  over  the  wire  of  the  defendant,  by  which  messages 
can  be  transmitted  to  many  points  in  this  State,  necessarily 
*'  traverses,  in  part,  the  State  of  Virginia,  and  thence  back 
into  North  Carolina  ; "  and  it  is  insisted  that  such  messages 
00  transmitted  are  interstate  commerce,  and  therefore  not 
labjeot  to  the  tariff  regulation  of  the  commission. 

It  is  not  denied  that  the  ofBices  of  the  defendant  along 
the  line  of  the  Norfolk  and  Southei'n  Railroad  Company, 
izcept  those  at  Edenton  and  Elizabeth  City,  receive  com- 
nercial  messages  for  transmission,  in  the  manner  described, 
o  various  points  in  North  Carolina,  and  it  is  plain  that 
mch  business  does  not  relate  to  the  intercourse  of  the 
dtizens  of  this  Sta.te  with  those  of  some  other  State.  It  is 
purely  an  intercourse  between  the  citizens  of  North  Caro- 
lina through  the  means  afforded  by  a  corporation  having 
Bztensive  facilities  of  communication  witliin  the  limits  of 
Qie  said  State,  and  the  uniform  rates  fixed  by  the  commis- 
sion for  the  business,  which  the  said  corporation  accepts, 
or  is  under  legal  obligation  to  accept,  in  nowise  affects  or 
interferes  with  any  business  which  the  defendant  under- 
takes for  the  citizens  of  Virginia,  either  between  themselves 
or  with  the  citizens  of  other  States.  Neither  are  we  able 
to  see  how  the  mere  fixing  of  rates  between  different  points 
in  this  State  can  in  any  way  conflict  with  any  regulation 
which  the  State  of  Virginia  may  have  the  power  to  impose 
in  re6i)ect  to  its  domestic  business.  It  must  be  manifest, 
therefore,  that  this  business  is  without  a  single  feature  of 
interstate  commerce,  unless  it  can  be  found  in  the  fact  that 
in  the  transmission  of  a  message  it  must  traverse  a  part  of 
the  defendant's  own  line  in  the  State  of  Virginia.  We  have 
been  referred  to  several  cases  in  which  it  has  been  held,  in 
respect  to  the  continuous  carriage  of  freight  by  a  railroad 
oompany  under  such  circumstances,  that  a  State  commis- 
sion had  no  power  to  prescribe  rates,  and  also  that  a  State 
had  no  right  to  levy  a  tax  upon  the  gross  receipts,  even  as 
to  that  part  derived  from  the  transportation  within   its 
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territory.  State  y.  Chicago  Railroad  Co.j  40  Minn.  287; 
Sternberger  v.  Railroad^  29  S.  C.  610  ;  Cotton  Exchaaigt  v. 
Railroad.^  2  Interstate  Commerce  Rex)ort8,  386. 

Without  attempting  to  discuss  these  cases,  and  to  dis- 
tinguish them  in  some  particulars  from  ours,  it  is  sufficient 
to  say  that  if  they  are  not  distinctly  overruled  their 
principle  is  certainly  in  conflict  with  the  reasoning  of  the 
opinion  of  the  Supreme  Court  of  theJUnited  States  (Fulleb> 
C.  J.)  in  Lehigh  Valley  Railroad  Co.  v.  PennsylwmiOj 
146  U.  S.  192. 

The  State  of  Pennsylvania  levied  a  tax  on  the  gross 
receipts  of  all  railroad  companies  derived  from  the  trans- 
portation by  continuous  carriage  from  points  in  Pennsyl- 
vania to  other  ix)ints  in  the  same  State  —  that  is  to  say, 
passing  out  of  Pennsylvania  into  other  States  and  back 
again  into  Pennsylvania  in  the  course  of  transportation. 

The  Lehigh  Valley  Railroad  Company  has  no  road  of  its 
own  from  Mauch-Chunl^,  Pennsylvania,  to  Philapelphia, 
but  in  transporting  its  coal  and  general  freight  traffic  it  nses 
its  own  line  from  Mauch-Chunk  to  Phillipsbui^h,  New 
Jersey,  from  which  point  it  is,  under  an  arrangement  for  a 
continuous  passage  with  the  Pennsylvania  Railroad  Com- 
pany, transported  by  the  latter  road  via  Trenton  to  Phila- 
delphia.    It  was  insisted  that  the  State  could  not  tax  that 
part  of  the  gross  receipts  derived  from  so  much  of  the  trans- 
portation as  was  wholly  within  the  State  of  Pennsylvania, 
because  the  freight,  during  its  entire  transportation,  was 
impressed  with  the  character  of  interstate  commerce.    The 
court  sustained  the  tax,  and  although  it  may  be  said  that 
the  decision  relates  only  to  that  part  of  the  receipts  which 
arose  from  the  transportation  within  the  State,  yet  it  must 
be  apparent  from  a  perusal  of  the  opinion  that  this  conclu- 
sion was  reached   on  the  ground  that  such  continuous 
transportation  was  not  interstate  commerce.     Indeed,  the 
entire  course  of  the  reasoning  of  the  court  is  in  support  o\ 
this  very  principle,  and  is  clearly  applicable  to  the  questioi 
involved  in  this  appeal.     The  language  of  the  court  is  plaii 
and  emphatic,  and  we  do  not  feel  at  liberty  to  ignore  it,  anc 
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wpedally  when  it  is  applied  to  telegraphic  communication, 
under  the  peculiar  circumstances  of  this  case.  The  coorti 
in  speaking  of  the  grant  of  power  to  regulate  commerce 
between  the  States,  remarked  :  ^'  But,  as  was  said  by  Chief 
Joslice  Mabshall,  the  words  of  the  grant  do  not  embrax^ 
that  commerce  which  is  completely  internal,  which  is 
Barried  on  between  man  and  man  in  a  State,  or  between 
lifferent  parts  of  the  same  State,  a  nd  which  does  not  extend 
to  nor  affect  other  States,  '*  Commerce,"  observed  the 
Chief  Justice,  "undoubtedly,  is  traffic,  but  it  is  something 
more;  it  is  intercourse/'  The  court  further  proceeded  to 
say:  **The  point  of  departure  and  the  point  of  arrival  were 
alike  in  Pennsylvania.  The  intercourse  was  between  those 
points,  and  not  between  any  other  points.  Is  such  inter- 
ooQTse,  consisting  of  continuous  transportation  between 
two  points  in  the  same  State,  made  interstate  because  in  its 
iooomplishment  some  portion  of  another  State  may  be 
traversed?  Is  the  transmission  of  freight  or  messages 
between  two  places  in  the  same  State  made  interstate  busi- 
ness by  the  deviation  of  the  railroad  or  telegraph  line  on  to 
the  soil  of  another  State  ?"  Again,  in  another  part  of  the 
opinion  it  is  said :  "  It  is  simply  whether,  in  the  carriage  of 
freight  and  passengers  between  two  points  in  the  same 
State,  the  mere  passage  over  the  soil  of  another  State 
lenders  that  business  foreign  which  is  domestic.  We  do 
not  think  such  a  view  can  be  reasonably  entertained,  and 
are  of  the  opinion  that  this  taxation  is  not  open  to  constitu- 
tional objection  by  reason  of  the  particular  way  in  which 
Philadelphia  was  reached  from  Mauch-Chunk."  The  court 
nses  the  words  "continuous  passage,"  from  which  it  is  to 
be  inferred  that  if,  after  the  freight  passed  beyond  Pennsyl- 
vania, it  was  transferred  to  another  transportation  agency 
in  New  Jersey,  and  by  this  other  agency  carried  to  Phila- 
delphia, it  would  be  interstate  commerce,  and  the  same  if 
consigned  to  a  i)oint  in  New  Jersey  and  then  re-shipped  to 
Philadelphia.  It  is  in  evidence  that  the  defendant  owns 
and  operates  a  continuous  wire,  or  system  of  wires,  from 
the  offices  mentic  n  3d  to  other  points  in  North  Carolina,  and 
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therefore  it  is  not  compelled  to  transfer  its  business  to  any 
other  agency  outside  of  North  Carolina  in  order  that  it  may 
reach  its  destination  in  this  State.  In  this  respect,  onr  case 
is  stronger  than  the  one  from  Pennsylvania,  as  the  road 
from  Phillipsburgh  to  Philadelphia  was  owned  and  operated 
by  another  corporation,  and  not  by  the  Lehigh  Valley  Rail- 
road Company.  We  refrain  from  entering  into  an  extended 
discussion  of  the  subject,  and  are  content  to  follow  the 
reasoning  of  the  Supreme  Court  of  the  United  States, 
whose  authority  upon  such  questions  is  conclusive. 

We  will  observe,  however,  that  we  think  the  principle 
laid  down  by  that  court  is  peculiarly  adaptable  to  cases  like 
the  present,  in  which  there  is  such  an  exceptional  facility 
for  the  evasion  of  State  authority  to  fix  the  rate  of  charges. 
This  may  be  done  in  an  instant  and  without  expense  by  so 
adjusting  the  wires  that  messages  must  go  through  a  part 
of  the  territory  of  another  State.  We  think  the  exception 
should  be  overruled. 

The  remaining  exception  which  it  is  necessary  to  con- 
sider relates  to  that  part  of  the  order  which  substantially 
commands  the  defendant  to  open  its  offices  at  Edenton  and 
Eliziibeth  City  for  the  transmission  of  commercial  messages. 
It  is  urged,  but  not  very  seriously  pressed,  that  the  order 
only  means  that  the  company  shall  transmit  such  messa^ 
at  the  prescribed  rates,  whenever  it  undertakes  to  do  that 
character  of  business  at  those  points.     The  order  of  the 
court  is  not,  in  our  opinion,  susceptible  of  such  a  con- 
struction, l)ut  whatever  doubt  there  may  be  must  surely 
vanish  when  it  is  considered  in  connection  with  the  find- 
ings of  the  commission  upon  which  it  is  based,  and  which 
the  court,   in  its  judgment,  approves  and  adopts.     This 
finding  is  that  the  opemtors  in  said  offices  "are  the  agents 
and  operators  of  the  defendant,  and  that  it  is  their  duty 
to  transmit  commercial  messages  when  tendered  to  them  to 
points  in  North  Carolina  at  the  rate  prescribed  by  the  com- 
mission."    It  is  impossible,  without  violating  all  rules  of 
interpretation,  as  well  as  destroying  the  plain  import  of 
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goage,  to  adopt  the  view  contended  for,  and  it  is,  there- 
of necessary  to  determine  whether  the  commission  act 
iferred  upon  the  commission  the  authority  to  direct  that 
i  said  offices  should  be  opened  for  commercial  business. 
Eit  it  has  no  such  authority  is  settled  by  the  court  in 
lyov.  Telegraph  Co.  ^' supra  (decided  since  the  trial  of 
8  proceeding),  in  which  it  is  declared  that  "there  is 
^ng  to  show  the  intent  of  the  statute  to  give  to  the 
nmission  power  to  prescribe  other  rules  and  regulations 
tel^raph  lines  than  those  directed  in  section  26,  with 
ard  to  their  charges  for  the  transmission  of  messages,  as 
ther  of  the  other  sections  could  be  made  to  apply  to 
igraph,  even  if  the  same  had  been  specifically  named." 
der  this  decision,  so  much  of  the  order  as  is  open  to  the 
ection  referred  to,  must  be  set  aside,  but  in  all  other 
pacts  it  is  affirmed. 

jet  it  not  be  understood  that  we  are  deciding  that  a  cor- 
ralion,  like  the  defendant,  exercising  its  franchise,  the 
ht  of  eminent  domain,  and  other  unusual  privileges, 
ier  a  grant  from  the  State  for  the  benefit  of  the  public, 
I  give  any  undue  or  unreasonable  preference  or  advan- 
;e  to  any  particular  person,  company  or  corporation. 
is  question  may  be  presented  when  commercial  messages 
re  been  tendered  and  declined  at  the  said  offices,  but  we 
nk  it  would  be  going  outside  of  the  record  to  pass  upon 
now.  And  especially  should  we  refrain  from  doing  so 
en  the  intelligent  counsel,  who  appeared  for  the  defend- 
;,  very  properly  concluded  that  the  court  would  not 
icii>ate  a  point  of  such  importance,  and  therefore  did 
;  deem  it  necessary  to  discuss  it.    The  order  of  the  court 

nodified  and 

Affirmed. 

OR. — This  Is  the  fint  case  in  this  series  in  which  the  power  of  a  State 
QOtrol  the  rates  for  telegraph  servioe  has  been  under  consideration.    A 
m  of  cases  upon  such  power  over  telephone  rates  may  be  found  in  vol. 
nder  indexttitle  *' Telephone  rates." 
VOL.   IV— 38. 
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In  Mayo  t.  W.  U.  Tel.  Co.,  113  N.  C.  818, 
the  alleged  cause  of  action  woa  due  to  dela; 
gram,  and  redress  waa  aought  under  the  sta 
to  the  oompluint  waa  sustained,  upon  the 
ferrad  upon  the  board  of  railroad  oommi 
graph  cwmpaniee,  was  limited  to  the  fixing 
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Taxation  of  telrorapb  oompah 

A  telegrapti  company  which  has  accepted  I 
act  of  Congresi  ig  an  executive  inBtrutnei 
and  therefore  not  subject  to  State  tazatio 
right  to  operate  at  all. 

Cases  of  thJB  series  cited  and  followed:  A 
Co.,  vol.  1,  p.  360 ;  Tel.  Co.  v.  ream*,  vol. 

DUtinguished  :  W.  U.  7W.  Co.  t.  Attomey 

Citod:  Attoriiey-Oeneral  V.  W.  V.  Td.  Co., 

Appeal  from  the  Superior  Co 
San  Fmncisco.  Appeal  by  defea< 
unpaid  taxes. 

R.  B.  Carpenter,  for  appellant 

W.  A.  8.  NicJiolson,  for  respon 

McFaut.and,  J,:  This  action  w 
certain  sum  of  money  alleged  to  bi 
plaintiff  for  State  and  county  taxi 
dtiiy  assessed  and  levied  "upon  p 
defendant,  to  wit,  franchise  for  thi 


CALIFORNIA,  1892.  695 


Saii  Francisco  v.  Telegraph  Co. 


80,  1886."  Judgment  was  rendered  for  plaintiff,  and 
defendant  api)eals  from  the  judgment. 

From  the  findings  of  the  trial  court,  and  the  written  stipu- 
lations of  the  parties  contained  in  a  bill  of  exceptions,  the 
following  are  substantially  the  facts  upon  which  the  appeal 
Blast  be  determined : 

During  the  times  mentioned  in  the  complaint,  appellant 
irw,  and  still  is,  a  corporation  *' organized  and  existing 
under  the  laws  of  the  State  of  New  York,  and  engaged  in 
the  business  of  transmitting  telegraphic  messages.  "It  is 
Hot  organized  under  the  laws  of  the  State  of  California,  and 
has  derived  no  franchise  therefrom."  For  the  said  fiscal 
rear  ending  June  30,  1886,  the  appellant  was  assessed  upon 
ill  its  lines  and  property  within  this  State  for  State  and  city 
md  county  taxes,  and  paid  all  of  said  taxes.  The  assess- 
nent  ux)onwhich  the  taxes  sued  for  in  this  action  is  based 
8  as  follows:  *' Franchise,  $50,000 ;"  and  no  other  taxes  or 
saoses  of  action  are  here  involved. 

On  July  24,  1866,  there  was  approved  an  act  of  the  Con- 
gress of  the  United  States  entitled  "An  act  to  aid  in  the 
Donstruction  of  telegraph  lines,  and  to  secure  to  the  govern- 
ment the  use  of  the  same  for  postal,  military,  and  other 
purposes,"  which  act  was  put  in  evidence.  It  is  to  be 
found  at  pages  221,  222,  U.  S.  Stats,  at  Large  1865-1867, 
also  incorporated  in  title  LXY  of  the  Revised  Statutes. 
This  act  provides  "That  before  any  telegraph  company 
shall  exercise  any  of  the  powers  or  privileges  conferred  by 
this  act,  such  company  shall  fi?e  their  written  acceptance 
with  the  postmaster- general  of  tne  restrictions  and  obliga- 
tions required  by  this  act;"  and  such  written  acceptance 
was  so  filed  by  the  appellant  herein  on  June  12,  1867.  It 
ifl  not  necessary,  at  this  point,  to  state  in  detail  the  pro* 
Tisions  of  that  act,  because  the  Uuited  States  Supreme 
Court,  in  decisions  hereinafter  noticed,  has  declared  its 
nature,  purpose,  and  scope  and  the  character  of  the  rights 
and  privileges  which  it  conferred  upon  the  appellant  herein. 
It  is  sufficient  here  to  say  generally  that  the  act  gives  the 
appellant  the  right  to  construct  and  maintain  telegraph 
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lines,  not  only  through  the  public  domain  (portions  ot 
which  are  granted  to  it)  and  across  navigable  streams  and 
waters,  but  also  over  and  along  any  of  the  ^^post  roads  of  the 
United  States  which  have  been,  or  may  hereafter  be,  de- 
clared such  by  act  of  Congress ;"  that  it  provides  for  a  pri- 
ority of  telegrams  between  the  departments  of  the  United 
States  ji^overnment  and  their  officers  and  agents  over  all 
other  business,  and  that  they  shall  be  sent  at  rates  fixed  by 
the  postmaster-general ;  and  that,  under  the  act,  the  United 
States  may  at  any  time  after  five  years,  for  postal,  military 
or  other  purposes,  purchase  all  the  lines  and  property  of 
the  appellant  at  a  value  to  be  appraised  in  the  manner  pro- 
vided in  said  act.  It  further  appears  that  on  and  prior  to 
the  first  Monday  of  March,  1885,  the  defendant,  as  such  cor- 
poration, had  constructed  and  was  maintaining  and  oper- 
ating in  the  State  of  California,  and  along  the  military  and 
post  roads  of  the  United  States,  and  over,  under  and  acroei 
the  navigable  streams  or  waters  of  the  United  States,  tele- 
graph lines  aggregating  6,531 1-2  miles,  and  3,601 1-4  miles 
of  telegraph  poles.  34  2-5  miles  of  said  wires  and  9  mQes 
of  said  poles  are  in  the  city  and  county  of  San  Francisco; 
that  all  of  said  lines  are  used  by  defendant  in  the  trans- 
mission of  telegrams  from  points  in  the  State  of  California 
to  points  in  the  other  states  of  the  United  States,  and  to 
foreign  countries,  and  from  said  other  states  and  countries 
to  points  within  the  State  of  California,  as  well  as  in  the 
transmission  of  telegrams  from  point  to  X)oint  within  the 
State  of  California ;  that  the  defendant  is  likewise  engaged 
in  the  transmission  over  said  wires  of  messages  for,  from 
and  between  the  several  departments  of  the  government  of 
the  United  States ;  that  said  messages  last  mentioned  are 
by  this  defendant  given  priority  over  all  other  business, 
and  are  sent  at  rates  annually  fixed  by  the  postmaster-gen- 
eral of  the  United  States. 

Under  these  facts,  it  is  contended  by  api>ellant  —  among 
other  things,  which  we  do  not  deem  it  necessary  to  discuss 
—  tliat  the  appellant  is  one  of  the  means  employed  by  the 
United   Stiites  government    for  carrying    into    effect   its 
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OYereign  x)owers  ;  that  the  attempt  to  tax  its  franchise,  in 
ddition  to  the  taxes  which,  in  common  with  others,  it 
ays  on  its  proi>ert7,  is  an  attempt  to  tax  *^the  operation 
I  an  instmment  employed  by  the  government  of  the  Union 
0  carry  its  powers  into  execution,"  within  the  meaning  of 
he  decision  in  McCulloch  y.  Maryland^  4  Wheat.  316 ;  and 
hat,  therefore,  the  taxes  songht  to  be  recovered  in  this 
tction  were  beyond  the  jurisdiction  of  the  State  to  levy, 
ind  void. 

If  the  appellant  is  to  be  considered  an  instrument  of  the 
tational  government  within  the  meaning  of  McCuLloch  v. 
^Qiryland^  4  Wheat.  316,  then  it  is  quite  clear  that,  within 
lie  meaning  of  that  celebrated  case,  the  attempted  tax  on 
lie  franchise  of  the  appellant  was  a  tax  upon  its  '*  opera- 
tons."  It  is  true  that  the  State  of  Maryland  had  put  its 
ttempt  to  tax  the  United  States  bank  in  the  shape  of  a 
iovision  that  its  notes  should  be  upon  stamped  paper  fur* 
ished  by  the  State  at  certain  stated  prices ;  but  it  is 
npossible  to  see  how  that  method  of  taxation  was  any 
lore  a  tax  upon  the  '^  operation  "  of  the  bank  than  a  gen- 
ral  tax  upon  its  franchise — upon  its  right  to  operate  at 
11 — would  have  been.  There  is  in  principle  no  distinc- 
bn  between  the  two  methods  of  effecting  the  same  result. 
kit  there  is  no  need  of  general  argument  upon  the  subject, 
lecause  the  precise  question  was  definitely  settled  by  the 
(upreme  Court  of  the  United  States  in  the  case  of  Cali- 
'arnia  v.  CerUraZ  Pacific  H.  H.  Co.^  and  other  railroad  com- 
itnies,  127  U.  S.  1.  In  that  case  the  State  of  California 
lad  attempted  to  tax  the  *' franchise"  of  the  railroad  com- 
any,  and  the  latter  set  up  that  it  had  franchises  from 
he  general  government,  granted  under  certain  well-known 
ctB  of  Congress,  which  the  State  had  no  jurisdiction  to 
ax.  The  decision  of  the  court  — from  which  there  was  no 
issent  —  was  delivered  by  Mr.  Justice  Bradley  in  a  very 
laborato  opinion,  and  we  have  space  here  only  to  quote 
he  vital  parts  of  it  on  the  question  before  us.  Having 
onclnded  that  the  railroad  company  had  certain  franchises 
rem  the  general  government,  the  court  say :     ^^  Assumiufi; 
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that  the  Central  Pacific  Railroad  Company  had  received 
the  imx)ortant  franchise  referred  to,  by  the  grant  of  the 
United  States,  the  question  arises  whether  they  are  Inti- 
mate subjects  of  taxation  by  the  State.  They  were  granted 
to  the  company  for  national  purposes  and  to  subserve 
national  ends.  It  seems  very  clear  that  the  State  of  Cali- 
fornia can  neither  take  them  away,  nor  destroy  nor  abridge 
them  nor  cripple  them  by  onerous  burdens.  Can  it  tax 
them  ?  It  may  undoubtedly  tax  outside  visible  properly 
of  the  company  situated  within  the  State.  That  is  a 
different  thing.  But  may  it  tax  franchises  which  are  the 
grant  of  the  United  States  ?  In  our  judgment  it  can- 
not. *  *  *  As  Chief  Justice  Marshall  said  in  Me- 
Culloch  V.  Maryland,  *the  power  to  tax  involves  the 
power  to  destroy.'  Recollecting  the  fundamental  principle 
that  the  Constitution,  laws  and  treaties  of  the  United  States 
are  the  supreme  law  of  the  land,  it  seems  to  us  almost  absurd 
to  contend  that  a  power  given  to  a  person  or  corporation  by 
the  United  States  may  be  subjected  to  State  taxation.  The 
power  conferred  emanates  from,  and  is  a  portion  of.  the 
government  that  confers  it."  And,  again,  the  court,  speak- 
ing of  the  taxation  of  a  franchise,  say  :  ''It  has  no  limita- 
tion but  the  discretion  of  the  taxing  power.  The  value  of 
the  franchise  is  not  measured  like  that  of  property,  but 
may  be  ten  thousand  or  ten  hundred  thousand  dollars,  as 
the  Legislature  may  choose.  Or,  without  any  valuation  of 
the  franchise  at  all,  the  tax  may  be  arbitrarily  laid.  It  is 
not  an  idle  objection,  therefore,  made  by  the  company 
against  the  tax  imposed  in  the  present  case."  Under  this 
decision,  therefore,  it  is  entirely  clear  that  if  the  appellant 
is  an  instrument  of  the  national  government,  within  the 
meaning  of  McCiiUoch  v.  Maryland^  4  Wheat.  316,  or  has 
franchises  granted  by  that  government  for  national  pur- 
poses, then  the  tax  involved  in  the  case  at  bar  cannot  be 
maintained. 

The  remaining  question  of  importance  is  this:  Are  the 
relations  of  appellant  to  the  national  government,  and  its 
franchises  derived  therefrom,  of  such  character  as  to  bring 
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it  within  the  principles  of  the  case  above  cited  ?  We  think 
that  the  decisions  of  the  Supreme  Court  of  the  United 
States  answer  this  question  in^the  affirmative.  Indeed,  the 
very  case  of  California  v.  Central  Pacific  R.  R.  Co.^  127  U. 
S.  1,  to  which  we  have  just  referred,  seems  to  be  itself  a 
determination  of  the  point  in  favor  of  appellant ;  for  a  com- 
parison of  the  railroad  acts  which  were  held  in  that  case  to 
bave  conferred  franchises  upon  the  railroad  company,  with 
the  act  of  July  24,  1866,  respecting  telegraph  companies 
[hereinbefore  mentioned),  shows  that  the  difference  between 
the  rights  and  ix)wers  granted  in  the  two  instances  is  a  dif- 
ference of  degree  only,  and  not  of  kind.  An  interstate 
railroad  is  a  thing  of  more  magnitude,  and  has  greater 
financial  and  commercial  value,  than  an  interstate  line  of 
inres  and  i)oles  used  for  telegraphy.  The  transportation 
>f  trooi)6  and  munitions  of  war  is,  no  doubt,  a  thing  of 
graver  importance  than  the  transmission  of  telegraph  mes- 
nges ;  but  the  latter  has  become,  also,  an  absolute  necessity 
to  the  proper  administration  of  the  national  government, 
either  in  i)eace  or  war.  If,  therefore,  as  was  held  in  the 
decision  last  mentioned,  the  rights,  privileges,  and  powers 
oonf erred  by  Congress  on  the  railroad  company  constitute 
franchises  which  a  State  cannot  tax,  it  seems  impossible  to 
escape  the  conclusion  that  the  rights,  privileges  and  powers 
thus  conferred  upon  the  appellant  also  constitute  such 
franchises. 

But  the  Supreme  Court  of  the  United  States  has  had 
occasion  to'declare  the  character  and  position  of  the  appel- 
lant, with  respect  to  the  question  here  involved,  in  cases  in 
vrhich  the  appellant  itself  was  a  party  to  the  record. 

In  December,  1866,  the  Legislature  of  Florida  passed  an 
Act  granting  to  the  Pensacola  Telegi-aph  Company  ''the 
sole  and  exclusive  right  and  privilege  "  of  maintaining  lines 
of  electric  telegraph  through  certain  parts  of  that  State. 
rhere  was  nothing  in  the  State  Constitution  of  Florida 
i^hich  prohibited  its  Legislature  from  granting  such  exclu- 
sive privileges  within  its  own  jurisdiction.  Afterwards  a 
certain  railroad  company  granted  the  right  to  erect  a  tele- 
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graph  line  along  its  right  of  way,  to  the  Western  Union 
Telegraph  Company,  the  appellant  in  the  case  at  bar.    The 
latter  company  had   commenced  the  erection  of  the  line 
when  the  said  Pensacola  Company  commenced  an  action  in 
the  United  States  Circuit  Court  to  enjoin   the  work^  on 
account  of  its  alleged  exclusive  right  under  said  act  of  the 
Legislature  of  Florida,  with  which  the  proposed  line  of  the 
Western  Union  Company  competed.    The  action  was  dis- 
missed in  the  Circuit  Court,  and  an  appeal  was  taken  by 
the  Pensacola  Company  to  the  Supreme  Court  of  the  United 
States,  where  the  judgment  was  affirmed.    JPen9€$cola  IW. 
Co.  V.  Western  Union  TeL  Co.,  96  U.  S.  1.    The  case  was 
elaborately  argued  by  counsel  and  thoroughly  considered 
by  the  court,  Mr.  Justice  Field  delivering  a  very  able  and 
exhaustive  dissenting  opinion.    The  opinion  of  the  court 
was  delived  by  Chief  Justice  Waite,  and  is  too  lengthy  to 
be  quoted  here.     It  was  decided,  however  (in  brief)  that 
the  said  act  of  July  24,  1886,   ''  to  aid  in  the  constmction 
of  telegraph  lines,"  etc.,  was  a  legitimate  and  proper  exer- 
cise by  Congress  of  the  power  "to  regulate  commerce  witJi 
foreign  nations  and  among  the  several  Stat-es,"  and  '^to 
establish  post  offices  and  post  roads;"  that  the  powers 
given  to  and  accepted  by  the  Western  Union  Telegraph 
Company  cannot  be  obstructed  by  State  legislation;  and 
that  said  act   extends   not   only  to   such  post  roads  as 
are  on  the  public  domain,  but  to  "any  of  the  military  or 
post  roads  of  the  United  States  which  have  been,  or  may 
hereafter  be,  declared  such  by  act  of  Congress."  The  court 
say,  among  other  things,  as  follows :    "It  is  not  necessary 
now  to  inquire  whether  Congress  may  assume  the  telegraph 
as  part  of  the  postal  system,  and  exclude  all  others  from  its 
use.     The  present  case  is  satisfied  if  we  find  that  Congress 
has  power,  by  appropriate  legislation,  to  prevent  the  States 
from  placing  obstructions  in  the  way  of  its  usefulness." 
And  the  power  of  a  State  to  tax  its  "franchise  "  to  an  un- 
limited extent  would  seem  to  be  about  as  effective  a  means 
as  could  be  imagined  of  *' placing  obstructions  in  the  way 
of  its  usefulness." 
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But  TeUffraph  Co.  t.  Texas,  105  U.  S.  460,  is  still  a 
more  pointed  case  in  favor  of  appellant's  contention.  In 
that  case  the  Legislature  of  Texas  had  passed  a  statute 
providing  that  every  telegraph  company  doing  business 
in  the  State  should  pay  a  certain  tax  for  every  message 
sent  by  it ;  and  the  Western  Union  Telegraph  Company, 
appellant  in  the  case  at  bar,  having  refused  to  pay  taxes 
under  said  statute,  basing  its  defense  on  said  act  of  Con- 
gress of  July  24,  1866, — judgment  had  been  recovered 
against  it  in  the  State  court  for  the  amount  of  such  taxes. 
But  on  a  writ  of  error  the  judgment  was  reversed.  Here 
was  a  case  almost  impossible  to  be  distinguished  from  Mc- 
Culloch  V.  Maryland^  4  Wheat.  316.  The  court  in  its 
opinion,  delivered  by  Chief  Justice  Waite,  among  other 
things,  say  :  *'  In  Pensacola  Tel.  Co.  v.  Western  U.  Tel. 
COmf  96  U.  S.  1,  this  court  h^ld  that  the  telegraph  was  an 
instrument  of  commerce,  and  that  telegraph  companies 
were  subject  to  the  regulating  power  of  Congress  in  respect 
to  their  foreign  and  interstate  business.  A  telegmph  com- 
pany occupies  the  same  relation  to  commerce,  as  a  carrier 
of  messages,  that  a  railroad  company  does  as  a  carrier  of 
goods.  Both  companies  are  instruments  of  commerce,  and 
their  business  is  commerce  itself."  The  opinion  then  refers 
to  rights  held  by  the  said  telegraph  company  under  the  said 
act  of  Congress  by  which  it  became  a  "  government  agen> ;" 
and  then,  referring  to  the  said  tax  attempted  to  be  levied 
on  its  messages  by  the  State  of  Texas,  says :  '^  As  such, 
80  far  as  it  operates  on  private  messages  sent  out  of  the 
State,  it  is  a  regulation  of  foreign  and  interstate  commerce, 
and  beyond  the  power  of  the  State.  That  is  fully  estab- 
lished by  the  cases  already  cited.  As  to  the  government 
messages,  it  is  a  tax  on  the  means  eviployed  by  the  govern- 
ment of  the  United  States  to  exercise  its  constitutional 
powers,  and  therefore  void.  It  was  so  decided  in  McCulloch 
V.  Maryland^  4  Wheat.  316,  and  has  never  been  doubted 
since."  And  thus  in  that  case  the  Western  Union  Tele- 
graph Company  is  put  in  exactly  the  same  claes  with  the 
United  States  Bank  in  McCulloch  v.  Maryland^  4  Wheat. 


602  AMERICAN  ELECTRICAL  CASES,      [vol.  4 

San  Francisco  v.  Telegraph  Ga 

816.      With  respect  to  the  last  named    case,    we  stated 
before  that  there  was  in  principle  no  difference  between 
a  stamp  tax  on  the  notes  of  the  United  States  Bank  and 
a  general  tax  upon  its  "franchise."     But  it  is  to  be  ob- 
served   further    on    that    subject   that    the    statute  .of 
Maryland  imposing  the  stamp  tax  provided  that  the  bank 
"may  relieve  itself  from  the  operation  of  the  provision 
aforesaid  by  paying  annually,  in  advance,  to  the  treasurer 
of  the  Western  Shore,  for  the  use  of  the  State,  the  sum  of 
$  1 5, 000. ' '     See  act  on  page  3 1 9,  4  Wheaton'  s  Rep.     And  so 
the  bank  might  have  avoided  the  purchase  of  stamped 
paper  on  which  to  issue  its  notes  by  simply  paying  a  lump^ 
sum  annually,  and  that  would  have  been  the  paying  of 
tax  upon  its  right  to  carry  on  its  operations — upon  i 
franchise.     And  if  the  court  had  seen  any  substantial  diflfer  — 
ence  between  the  two  methods  of  accomplishing  the  sam^ 
thing,  it  would  have  told  the  bank  that  it  had  no  cause  t^ 
complain  of  the  illegal  stamp  tax,  because  that  could  have 
been  avoided  by  the  payment  of  the  legal  franchise  tax. 
Suppose  that  the  statute  of  Maryland  had  made  no  men- 
tion of  a  stamp  tax,  and  had  simply  required  the  annual 
tax  of  $15,000,  does  any  one  suppose  that  in  such  event  the 
great  opinion  of  Chief  Justice  Marshall  would  never  have 
been  written,  to  become  the  broad  and  sure  foundation  for 
subsequent    judicial    decision  in  the  realm  of    constitu- 
tional law  ? 

The  only  decision  of  the  United  States  Supreme  Court 
which  can  be  invoked  with  any  plausibility  in  favor  of  the 
validity  of  the  tax  here  involved  is  to  be  found  in  the  case 
of  Wentern  Union  Tel.  Co.  v.  Mcissachnsetts,  125  U.  S. 
530.  An  analysis  of  the  case,  however,  shows  it  to  be 
entirely  consistent  with  the  decisions  and  views  hereinbefore 
cited  and  expressed.  In  that  case  certain  taxes  levied 
against  ap])ellant  herein,  under  certain  statutes  of  the  State 
of  Mnssachasetts,  were  upheld;  and  it  is  true  that  in  those 
statutes  tlie  words  "corpoiute  franchise"  are  used.  But 
an  examination  of  those  statutes  will  show  that  the  taxes 
there  involved  were  levied  upon  the  property  of  the  com- 
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pany,  and  not  upon  its  franchise ;  and  the  opinion  deliv* 
ered  shows  that  such  was  the  understanding  of  the  court. 
When  in  a  statute  a  certain  thing  is  particularly  described, 
80  as  to  clearly  identify  it,  the  character  of  the  thing  is  not 
changed  by  a  misnomer.  The  Massachusetts  statutes,  with 
which  the  court  was  dealing,  may  be  found  in  full  on  pages 
631  to  635  of  125  U.  S.  They  contain  in  detail  a  long  and 
somewhat  complicated  plan  for  the  assessment  and  taxa* 
tion  of  corporations.  The  general  scheme  is  that  each  cor- 
poration shall  return  annually  to  the  tax  commissioner  the 
amount  of  its  capital  stock,  with  its  par  and  market  value, 
and  also  a  list  of  structures,  works,  machinery,  real  estate, 
etc. ;  railroad  and  telegraph  companies  shall  also  return 
'  the  whole  length  of  their  lines,  and  their  length  outside 
of  the  State;  the  commissioner  is  to  ascertain  from  the 
returns,  or  otherwise,  the  true  market  value  of  the  shares 
of  the  corporation,  and  to  estimate  therefrom  the  fair  cash 
value  of  all  of  said  shares  constituting  its  capital  stock ;  he 
is  also  to  ascertain  and  determine  the  value  and  amount  of 
all  real  estate,  machinery,  etc.,  owned  by  the  corporation; 
then  from  the  aggregate  value  of  the  shares  of  capital  stock, 
ascertained  as  aforesaid,  a  great  many  deductions  are 
to  be  made,  and,  in  case  of  railroad  and  telegraph  com- 
panies having  lines  running  beyond  the  State,  there  is  to  be 
deducted  *'such  portion  of  the  whole  value  of  their  capital 
stock,  ascertained  as  aforesaid,  as  is  proportioned  to  the 
length  of  that  part  of  their  line  lying  without  the  common- 
wealth," and  also  an  amount  equal  to  the  value  of  certain 
property  located  within  the  State,  and  subject  to  local  taxa- 
tion ;  and  the  corporation  is  to  pay  a  tax  on  such  part  of 
the  value  of  the  capital  stock  as  remains  after  all  the 
deductions  are  made.  It  thus  appears  that  these  statutes 
—  of  which  the  foregoing  is  a  mere  summary  —  undertake 
to  provide  a  just  and  equitable  mode  by  which  the  taxable 
property  of  a  corporation  shall  be  ascertained,  according  to 
business  principles  and  usual  methods  of  valuation  and 
appraisement ;  and  that  mode  is  radically  and  entirely  dif- 
erent  from  the  unlimited  irresponsible  taxation  of  a  "  f ran- 
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clufle,"  without  regulation  or  condition,  and  without  any 
necessary  consideration  of  proi)erty  values  or  recogmzed 
roles  of  assessment,  such  as  we  find  in  the  case  at  bar.    The 
tax  under  the  Massachusetts  statutes  was  a  tax  on  property^ 
and  so  the  court  clearly  holds.    Counsel  for  the  telegraph 
comi^any  in  that  case  argued  that  the  tax  was  upon  the 
franchise,  and  therefore  void;  and  the  court  said  upon 
that  point  as  follows:     ^^The  argument  is  very  much 
pressed  that  it  is  a  tax  upon  the  franchise  of  the  company, 
which  franchise  being  derived  from  the  United  States  by 
virtue  of  the  statutes  above  recited,  cannot  be  taxed  by  a 
State ;  and  counsel  for  appellant  occasionally  speak  of  the 
tax  authorized  by  the  law  of  Massachusetts  upon  this  w^ 
well  as  all  other  corporations  doing  business  within  its  terri— 
tory,  whether  organized  under  its  laws  or  not,  as  a  tax  upon, 
their  franchises.    But  by  whatever  name  it  may  be  called^ 
at  described  in  the  laws  of  Massachusetts^  it  is  essentially 
an  excise  upon  the  capital  of  the  corporation.    The  laws  of 
that  commonwealth  attempt  to  ascertain  the  just  amount 
which  any  corporation  engaged  in  business  within  its  limits 
shall  pay  as  a  contribution  to  the  support  of  its  govern- 
ment upon  the  atnount  and  tKilueof  the  capital  so  emplojei 
by  it  therein/'     The  court  further  jsay  that  the  rights  con- 
ferred on  the  company  by  the  said  act  of  Congress  do  not 
exempt  it  from  the  "ordinary  burdens  of  taxation,"  and 
that  it  is  '*  liable  upon  its  real  or  personal  property  as  any 
other  person  would  be;"  and  referring  to  Telegraph  Co. 
V.  Texas,  supra,   it  quotes  the  expression  of  Chief  Justice 
Waite  that  **  its  property  in  the  State  is  subject  to  taxa- 
tion the  same  as  other  property."     Again  the  court  say : 
''The  tax  in  the  present  case,  though  nominally  upon  the 
shares  of  the  capital  stock  of  the  company,  is,  in  effect,  a 
fax  upon  that  organization  on  account  of  property  owned 
and  used  by  it  in  the  State  of  Massachusetts."     We  think, 
therefore,  that  the  decision  is  clearly  to  the  point  that  the 
thiug  there  sought  to  be  taxed,   "as  described  in  the  laws 
of  Massachusetts,"   was  not  "franchise,"  but  property  in 
the  oixliuary  sense,  "by  whatever  name  it  may  be  called." 
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Under  this  view  the  case  is  entirely  consistent  with  those  of 
California  Y.  Railroad  Companies^  127  U.  S.  1,  and  with 
the  Pensacola  case  and  the  Texas  case,  above  cited ;  other- 
wise, it  is  impossible  to  reconcile  it  with  those  cases. 
Moreover,  in  the  Massachusetts  case,  the  statutes  provided 
that  if  the  telegraph  company  failed  to  pay  the  taxes,  it 
should  be  enjoined  from  doing  business,  and  the  decree  of 
the  lower  court  had  awarded  an  injunction  ;  but  the  Supreme 
Court  reversed  that  part  of  of  the  decree,  and  held  that  the 
provision  in  the  statutes  for  an  injunction  was,  as  against 
appellant,  void,  thus,  in  effect,  recognizing  the  rights  of 
the  appellant  under  the  said  act  of  Congress  as  they  had 
been  declared  in  the  other  decisions  hereinbefore  cited.  The 
case  of  Massachusetts  t«  Western  Union  Tei.  Co.,  141 
n.  8.  40,  also  cited  by  respondent,  is  the  same  practically, 
B8  the  case  in  126  U.  S.,  which  we  have  just  been  reviewing. 
It  most  be  remembered  that  it  has  never  been  held  in  any 
of  the  cases  that  the  property  of  a  corporation  holding 
national  franchises  was  not  subject  to  State  taxation.  In 
McOuUoch  V.  Maryland^  4  Wheat.  316,  the  court  say: 
"This  opinion  does  not  deprive  the  States  of  any  resources 
which  they  originally  possessed.  It  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank  in  common  with  the 
other  real  property  within  the  State. 

From  the  foregoing  decisions  and  views,  we  are  of  opin- 
ion that  the  taxes  sought  to  be  recovered  in  this  case  were 
beyond  the  power  of  the  State  to  levy,  and  therefore  void. 

The  judgment  is  reversed,  with  direction  to  the  Superior 
Court  to  dismiss  the  action. 

Pattbbson,  J.,  Harbison,  J.,  Gaeoutte,  J.,  and  De- 
Havek,  J.,  concurred. 


Noix. — See  note  to  neact  case. 
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TiZAnoN  or  TsuaR^PH  coicpakt.—  Iin 

Ibt  Impodtion  hj  «  State  of  &  priTllege  t&z  upi 
baling  linee  within  the  state  and  based  upon  i 
lines,  in  liea  of  all  other  taxes,  State,  county 
Ing  to  lees  than  on  ad  valorem  tax  on  risible 
pwiy,  does  not  violate  the  conatitutionol  rig 
inotrument  of  interstate  corameroe. 

The  following  decisions  of  the  United  States  Si 
tfaia  series,  are  cited  in  the  opinion,  and  oritic 
each  other  :  Pentaeota  Tel.  Co.  t.  W.  U.  TeL 
▼.  Texa»,  vol.  1,  p.  878;  Lelmipv.  PortofMo 
2W.  Co.  V.  Attj/.-aml.  ofMau.,  toL  a,  p.  ff 
Co.,  anU,  p.  102. 

Appeal  by  defendant  from  judgm 
ctiie  Court,  Hinds  county.     Facts  stat 

H.  S.   Guernsey,  Mordecai  &  Qat 
Alexander,  for  appellant. 

Williamson  <fe  Potier,  for  appellee. 


Woods,  J.,  delivered  the  opinion 

action  was  instituted  by  the  revenue 
the  recovery  of  a  privilege  tax  allejz; 
appellant  for  the  years  1888  and  188 
Code  of  1880,  and  the  amendment  the 
lion  J,  ch.  3,  act  of  1888.  Under  the  ( 
among  other  provisions,  we  find  thia  1 
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A  tax  on  privileges  is  levied  as  follows,  to  wit :  On  each  telegraph  com« 
pany  (grating  1.000  miles  or  more  which  shall  be  in  lieu  of  other  State, 
ooonty  or  municipal  taxes,  $8,000 ;  *  *  *  on  each  telegraph  company 
operating  lees  than  1,000  miles  of  wire,  for  each  mile  of  wire,  $1.00. 

The  declaration  alleges  that  the  appellant  operated,  in 
the  aggregate,  during  the  years  named,  391.28  miles  of 
wire  in  the  State  of  Mississippi,  and  was,  therefore,  under 
the  statute,  liable  for  a  tax  of  $391.28  for  each  year  named. 

It  will  be  thus  seen  at  once  that  this  is  a  tax  imposed 
Di)on  a  telegraph  company,  in  lieu  of  all  others,  as  a  privi- 
lege tax,  and  its  amount  is  graduated  according  to  the 
amount  and  value  of  the  property  measured  by  miles.  It  is 
to  be  noticed  that  it  is  in  lieu  of  all  other  taxes,  State, 
ooonty,  municipal.  The  reasonableness  of  the  imposition 
appears  in  the  record,  as  shown  by  the  second  count  of  the 
declaration  and  its  exhibits,  whereby  the  appellant  seems 
to  be  burdened  in  this  way  with  a  tax  much  less  than  that 
which  would  be  produced  if  its  property  had  been  subjected 
to  a  single  ad  valorem  tax. 

The  pleas  bring  in  question  the  validity  of  our  statute, 
and  aver  its  conflict  with  the  interstate  commerce  clause  of 
the  Constitution  of  the  United  States. 

The  record  presents  a  federal  question,  and  we  acknowl- 
edge  ourselves  bound  to  follow  the  decisions  of  the  court 
of  last  resort  of  the  United  States,  if  that  court  shall  be 
found  to  have  adjudicated  it.  Our  difficulty  arises  from 
our  inability  to  say  with  confidence  what  the  Supreme 
Court  of  the  United  States  has  finally  determined  in  cases 
of  like  character.  The  reported  opinions  of  that  court  are 
80  irreconcilable  in  their  variances  and  seeming  conflicts,  in 
our  view,  that  it  is  with  diffidence  that  the  impartial  stu- 
dent can  affirm  what  will  or  will  not  follow  in  any  given 
state  of  case.  If  the  line  of  decision  adopted  in  JPetisacola 
TeL  Co.  T.  Westeirn  Union  Tel.  Co.,  96  U.  S.  1 ;  Westeirth 
Union  TeL  Co.  t.  Texas,  105  ib.  460 ;  Oloucester  Ferry 
Co.  V.  Pennsylvania^  114  ib.  196 ;  Pickard  v.  Pullman 
Southern  Car  Co.^  117  ib.  34 ;  Robhins  v.  Taxing  Dist.^ 
130  ib.  489 ;  LeUmp  w.  Port  of  Mobile.,  127  ib.   640 ; 
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OnUcher  v.  KentucAy,  141  ib.  47,  s 
ment  of  the  controversy  in  the  case 
without  great  difficulty,  in  accordan 
of  the  appellant.  But  the  numeroi 
by  the  same  great  tribunal,  in  which 
CH-  like  questions  as  are  to  be  foun( 
and  in  which  contrary  views  seem 
iDTolvea  the  controversy  in  much  i 
think,  some  real  difficulty.  If  we 
only  the  other  lines  of  decisions,  ei 
Railioay  Gross  Receipts,  15  Wall.  21 
16  ib.  479  :  Wiggins  Ferry  Co.  v.  1 
S.  365  ;  We^erih  Union  2W.  Co.  ^ 
ib.  S30 ;  Maine  v.  Grand  Trvnk 
Mdclin  V.  Shelby  County,  145  ib.  1 ; 
VHton  Tel,  Co,,  148  ib.  92,  the  righl 
of  the  State  to  maintain  this  suit  st 
to  be  well  established  in  accordan 
counsel  for  appellee. 

If  from  generalization  we  descend  f 
that  prevails  in  the  decisions  of  th 
are  bound  to  follow  touching  inters 
seen  at  onoe.  and  their  confusion  wil 
examination. 

In  the  case  of  Telegraph  Co.  v.  Tt 
Justice  Waite.  speaking  for  a  ni 
"The  Western  Union  Telegraph  Coe 
the  restrictions  and  obligations  of  this 
occupies  in  Texas  the  position  of  an 
and  intei-state  commerce  and  of  a  gO' 
transmission  of  messages  on  public  t 
in  the  State  is  subject  to  taxation,  tl 
eriy,  and  it  may  undoubtedly  be  taa 
account  of  its  occupation  and  b 
language  of  the  then  chief  justice  is 
lion  in  TeUufraph  Co.  v.  Masnacfm 
Justice  ,\In-i,Ki!,  speaking  for  an  n: 
tiiiqualifiediy  declared  in  these  two  c 
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company,  the  agent  of  the  government,  and  engaged  in 
interstate  commerce,  as  held  repeatedly  in  the  court  whose 
decisions  we  are  reviewing,  ''  may  undoubtedly  be  taxed  in 
a  proper  way  on  account  of  its  occupation  and  its  business." 

But  in  Leloup  w.  Port  of  Mobile  (as  well  as  in  other 
cases),  127  U.  S.,  Mr.  Justice  Bradley,  speaking  for  the 
same  united  court,  says:  ''Ordinarily  occupations  are 
taxed  in  various  ways,  and  in  most  cases  legitimately 
taxed.  But  we  fail  to  see  how  a  State  can  tax  a  business 
oocai>ation  when  it  cannot  tax  the  business  itself.  *  *  * 
In  Western  Union  TeL  Co.  v.  Texas,  105  U.  S.  460,  we 
decided  that  a  State  cannot  lay  a  tax  on  the  interstate  busi- 
ness of  a  telegraph  company,  as  it  is  interstate  commerce. 
•  *  *  In  the  present  case,  it  is  true,  the  tax  is  not  laid 
Upon  individual  messages,  but  it  is  laid  on  the  occupation 
or  the  business  of  sending  such  messages.  It  comes  plainly 
within  the  principle  of  the  decisions  lately  made  by  this 
oonrt  in  Robhins  v.  Taxing  District  of  Shelby  County^  120 
U.  8.  489,  and  Philadelphia  and  Southern  Steamship  Co.^ 
T,  Pennsylvania,  122  ib.  326.  And  this  rule  seems  to  be 
adopted  in  one  or  two  later  cases.  The  conflict  in  the 
decisions  on  this  point  appears  to  be  sharp  and  irreconcil- 
able. 

The  case  of  Osborne  v.  Mobile^  16  Wall,  occupies  a  most 
nniqae  position.  In  this  case  the  court  held  that  a  privi- 
lege tax  levied  upon  an  express  company  having  business 
intra-territorial  as  welljas  extra-territorial  was  not  invalid  or 
xepugnant  to  the  interstate  commerce  clause  of  the  federal 
Constitution.  In  Pickardv.  Pullman  Southern  Car  Co,, 
117  U.  S.,  the  case  of  Osborne  v.  Mobile  was  re  examined 
and  the  correctness  of  its  determination  reaffirmed  ;  and  in 
Robhins  Y.  Shelby  Taxing  District^  120  U.  S.,  Mr.  Chief 
Justice  Waite  and  Mr.  Justice  Field  and  Mr.  Justice 
G&Air,  in  their  dissenting  opinion,  refer  to  it  as  unchallenged 
anthority.  It  has  been  quoted  by  Mr.  Justice  Bradley,  in  a 
dissenting  opinion,  as  authority.   But  the  judge  last  named, 

in  delivering  the  opinion  of  the  court  in  another  case  —  the 
VOL.  rv — 89. 
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upon  the  franchises  of  a  domestic  corporation,  but  upon 
those  of  a  foreign  one,  the  Western  Union  Telegraph  Com- 
jMUiy,  a  New  York  corporation,  and  one  employed  in  inter- 
flrtate  commerce,  and  employed  as  a  governmental  agency  also. 
It  18  no  answer  to  the  contention  that  these  were  privilege 
taxes,  taxes  upon  the  exercise  of  franchises,  to  assert  that 
Uiey  were  really  taxes  levied  upon  the  property  of  the  cor- 
poration. They  are  distinctly  declared  to  be  taxes  on  cor- 
porate franchises,  taxes  for  the  privilege  of  exercising 
corporate  franchises,  and  the  mere  fact  that  the  State 
adopted  one  method  or  another  of  fixing  the  amount  of  the 
tax  is  of  no  real  value  in  the  discussion.  The  question  in- 
volved is  not  that  ^of  amount  or  method  of  ascertaining 
amount,  but  the  validity  of  the  tax  itself,  in  any  amount, 
ascertained  in  any  way. 

Are  we  mistaken  in  declaring  that  the  decisions  of  the 
Supreme  Court  of  the  United  States  are  not  concordant  on 
this  most  perplexing  subject?    We  support  ourselves  in 
our  perplexity  by  quoting  the  language  of  Mr.  Justice  Mil- 
ler in  Fargo y.  Michigan^  121  U.   S.  230.     Speaking  on 
this  very  subject,  the  learned  judge  said :  "With  reference 
to  the  utterances  of  this  court,  until  within  a  very  short 
time  x>ast,  as  to  what  constitutes  commerce  among  the  sev. 
era!  States,  and  as  to  what  enactments  by  the  State  Legisla* 
tare  are  in  violation  of  the  constitutional  provision  on  that 
Subject,  it  may  be  admitted  that  the  court  has  not  always 
employed  the  same  language,  and  that  all  of  the  judges  of 
the  court  who  have  vnritten  opinions  for  it  may  not  have 
meant  precisely  the  same  thing."     It  appears  to  us  that  it 
is  jnst  and  altogether  decorous  now  to  say  that  repeated 
and  careful  study  of  the  decisions  between  121  and  148  U.  S. 
will  warrant  us  also  in  again  asserting  that  the  language 
employed  by  the  court  in  the  more  recent  cases  of  this 
character  has  not  been  the  same,  and  that  the  judges  who 
have  written  the  later  opinions  have  not  meant  precisely 
the  same  thing.    Unable,  then,  to  say  certainly  what  the 
judgment  of  the  Supreme  Court  of  the  United  States  would 
be  in  the  case  in  hand  if  piesented  to  it,  we  feel  at  liberty 
to  decide  the  controversy  according  to  our  own  views  of 
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what  is   right  on   the   facts   disclosed — views  not  unan- 
nounced in  that  tribunal  whose  final  word  is  law. 

This  is  the  case  of  a  foreign  corporation  admitted  to  tito 
ose  and  enjoyment  of  its  corporate  franchises  in  our  State 
apon  terms  of  perfect  equality  with  all  others.    It  is  freely 
])ermitted  to  engage  in  the  vast  and  various  employments 
connected  with  its  business ;  it  has  the  nse  and  enjoyment 
of  the  country  highways  of  the  State,  and  the  streets  of  oar 
villages,  towns  and  cities,  for  the  planting  of  its  poles  and 
the  construction  of  its  lines ;  and  it  has  the  care  and  pro- 
tection of  our  laws  and  government.     In  return  the  State 
claims  the  right  to  treat  it  as  she  treats  similar  corporations 
chartered  by  her  own  authority.     She  asserts  her  anthority 
to  tax  the  exercise  of  its  franchises  in  her  midst  as  she  does 
all  others,  domestic  as  well  as  foreign  corporations.    The 
State  may  tax  its  property  as  she  does  all  other  property  of 
persons  or  corporations  within  her  limits.     She  may  tax 
the  exercise  of  its  franchises  within  her  borders,  and  ander 
the  sheltering  protection  of  her   laws   and  government, 
and  no  foreign  corporation  may  arrogantly  assume  any 
superiority  over  her  domestic  corporations.     The  privilege 
tax,  the  tax  on  the  business,  the  occupation,  the  tax  on  the 
exercise  of  franchises,  may  be  incidentally  burdensome  to 
intei-state  commerce.     It  does  affect  the  business  somewhat, 
and  inevitably;  but  so  does  an  ad  valorem  tax  on  the 
proi>erty  employed  in  such  commerce.     It  subtracts  that 
much  from  the  sum  total  engaged  in  the  traffic.     So  does  the 
tax  on  gross  receipts,  as  in  the  case  of  State  Ta^  on  Railway 
Gross  Ittcelpts,  15  Wall ;  so  does  the  tax  for  the  privilege 
of  exeroisiuii^  its  franchises  by  a  railroad  company  in  any 
Slate,  ascertainable  and  determinable  by  the  amount  of  its 
gross  transportation  receipts,  scaled  as  required  in  Maine 
V.  Grand   Tmtik  liailicay  Co,,  142  U.  S.     Every  tax  is  a 
burden,  and  to  the  extent  imposed  is  an  interference  with 
the  j^ui-suit  or  business  upon  which  it  is  laid.     If  the  busi- 
ness is  j^artially  interstate  commerce,  then  that  commerce 
is  incidentally  affected  and  interfered  with  by  every  tax  of 
any  nature  whatever  that  may  be  levied  on  it. 
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bk  the  case  at  bar  there  is  no  direct  burden  upon  interstate 
minerce.  There  is  no  farther  interference  with  it  than 
U  be  fonnd  necessarily  to  result  from  the  imposition  of 
Y  burden  of  taxation  in  any  shape.  For  the  use  and 
mpation  of  the  public  roads  of  this  State,  for  protection 
its  laws  and  government  in  the  exercise  of  its  franchises, 
i  m8  its  reasonable  and  proper  contribution  for  the  sup- 
rt  of  the  government  whose  care  and  shelter  it  enjoys, 
I  State  has  imposed  a  privilege  tax,  ascertainable  and 
terminable  by  the  number  of  miles  of  wire  in  this  State, 
lieu  of  all  other  taxes,  and  in  an  amount  less  than  an  ad 
t&rem  tax  on  its  visible  property  would  yield.  The 
pellant  is  reasonably  required  to  pay  what  is  called  a 
iyil^ge  tax,  but  it  is  a  tax  in  lieu  of  all  ad  valorem  and 
in  taxies,  State,  county  and  municipal,  on  property  in 
ii  State.  The  State  has  chosen  to  impose  a  smaller 
iden  than  she  might  have  done,  unquestionably,  if  the 
01>erty  of  the  appellant  had  been  subjected  to  the  same 
^  of  taxation  as  all  other  property  whose  situs  is  within 
t  borders.  By  the  imposition  of  a  certain  tax  per  mile 
the  lines  wholly  within  her  limits,  the  State  secures  from 
pellant  that  which  appears  certainly  not  to  be  a  sum  in 
oese  of  the  amount  which  might  have  been  imposed  as  an 
valorem  tax.  It  seems  to  us  that  this  position  is  sup- 
rted  by  the  opinions  delivered  and  the  results  reached  in 
borne  v.  Mobile^  Telegraph  Company  v.  Massachusetts^ 
%ine  V.  Chand  Trunk  Railway  Company^  Ficklin  v. 
dby  OourUy^  and  8t.  Louis  v.  Western  Union  Telegraph 
mpanpy  not  to  mention  others  that  collaterally  yet 
werfuUy  tend  in  the  same  direction. 
Ln  the  case  at  bar  there  is  no  taxation  of  messages,  inter- 
ite  and  other ;  there  is  no  exclusion  or  attempted  exclu- 
m  by  State  law  of  a  governmental  agency,  or  a  foreign 
rporation,  partially  engaged  in  interstate  commerce; 
jre  is  no  taxation  which  interferes  with,  interrupts  or 
rdens  interstate  commerce.  There  is  a  moderate,  reason- 
le  tax,  called  a  privilege  tax,  but  ascertainable  and  deter- 
nable  by  the  amount,  and  necessarily  by  the  value,  of 
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raign  and  interstate  commerce,  and  of  a  government  agent 
T  the  transmission  of  messages  on  public  business.  Its 
x>i)ert7  in  the  State  is  subject  to  taxation  the  same  as 
her  property,  and  it  may  undoubtedly  be  taxed  in  a 
x>per  way  on  account  of  its  occupation  and  business." 

Affirmed, 

fon. — In  the  case  of  Wirt  Adams,  State  Revenue  Agent,  t.  LouuvOlet 
a  ft  7te.  Ry,  Co.,  Mississippi  Sup.  Ct.,  Oct.  80,  1898  (15  So.  R.  982),  in 
lioh  the  aame  statute  was  under  oonsideration  as  in  the  foregoing  case, 
W9B  held  that  a  railroad  company  which  operated  a  telegraph  line  merely 
otmneotion  with  its  train  service,  and  not  for  profit,  was  not  liable  for 
cation  under  the  statute,  as  a  "  telegraph  company  operating  *  •  • 
lea  of  wire." 

Che  right  of  States  to  tax  telegraph  companies,  as  affected  by  the  inter- 
to  oommeroe  provisions  of  the  Federal  Ck>nstitution  and  by  the  post- 
ids  act  of  Congress,  which  is  the  subject  of  the  two  last  cases,  is  con- 
ered  in  notes  at  vol.  2,  p.  89,  and  vol.  8,  p.  7.  See  also  Index  to  eaoh 
Inme  of  this  series,  titles  ''Constitutional  Law,"  *To6t-Boads  Act." 


MooBE  V.  City  of  Eufaula. 

Supreme  Court  of  Alabama,  Dec.  16, 189$. 

(97  Ala.  670.) 
dORAPH.— Municipal  ucbnbb  fbb.— Intsbstate  oommeroe.— Posv- 

R0AD6  AOT. 

nnnioipal  ordinance  requiring  each  telegraph  company  having  an  offioa 
r  place  of  business  within  the  city  and  engaged  in  the  transmission  of 
noBsages  between  points  within  the  State,  to  pay  a  license  tax,  is  not  in 
onfliot  with  the  interstate  commerce  provisions  of  the  Federal  Consti- 
ation  or  void  as  to  a  telegraph  company  which  has  accepted  the  pro- 
iaions  of  the  post-roads  act  of  Congress. 

les  of  this  series  cited  in  opinion :  Leloup  v.  Port  of  Mobile^  voL  2,  p.  79 ; 
!VL  Co.v.  Texae,  vol.  1,  p.  373. 

Appeal  by  defendant  below,  from  judgment  imposing 
e  for  violation  of  city  ordinance.  Facts  stated  in 
inion. 
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;  D.  Clayton^  for  appellant. 
O.  L.  Corner^  for  appellee. 

Coleman,  J.:  Appellant,  Moore,  was  fined  for  a  Tiolation 
of  an  ordinance  of  the  city  of  Enfanla,  whic^  required  of 
^^  each  and  every  person  or  company  engaging  in  the  busi- 
ness of  sending  and  receiving  telegraphic  messages  to  and 
from  points  within  the  State  of  Alabama,  and  keeping  an 
office  or  place  of  business  in  the  city  of  Eof  anla^  to  pay  a 
license  tax,"  etc. 

The  plea  of  the  defendant  to  the  complaint  is  substantially 
the  same  as  that  pleaded  by  the  defendant  in  the  case  of 
Leloup  T.  Port  of  Mobile,  127  U.  S.  640,  and  it  is  insisted 
that  the  principle  of  law  declared  in  that  case  is  applicable 
to  the  present  case,  and  is  conclusive  against  the  validity  of 
the  ordinance  for  a  violation  of  which  the  defendant  was 
prosecuted.     We  are  of  opinion  that  the  ordinance  under 
which  the  prosecution  in  the  former  case  was  had  is  essen- 
tially different  from  that  to  be  considered  in  the  case  at 
bar  in  its  application  to  the  facts.    Congress  has  exclusive 
power  in  all  matters  of    interstate  commerce,   and  the 
authority  of  the  States  in  all  matters  of  commerce  purely 
domestic  is  equally  sovereign  and  exclusive.     Communica' 
tion  by  telegraph  is  commerce,  and,  when  carried  on  with- 
foreign  nations,  and  among  the  several  States,  and  withth^ 
Indian  tribes,  Congress  alone  has  power  to  regulate  it.  Th» 
principle  of  exclusive  authority  of  Congress  to  regulates 
commerce  has  been  extended  until  it  is  made  to  apply  toalL- 
connecting  lines  used  for  the  transmission  of  communication^ 
from  one  State  to  another,  although  such  connecting  lines0 
may  lie  wholly  within  a  single  State.     Congress  also  haa^ 
exclusive  power  to   establish  post-offices  and  post-roads. 
Any  law  of  a  State  which  obstructs  or  burdens  interstate^ 
commerce,  or  hinders  the  regular  and  legal  administration- 
of  the  general  government,  mu?t  be  held  to  be  unconstitu^ 
tional  and  void.     The  power  of  the  State  over  its  internal 
affairs  is  subject  to  no  limitation  outside  of  the  Constitution 
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of  the  United  States.  The  Western  Union  Telegraph  Com- 
pany, incorporated  by  the  State  of  New  York,  can  derive 
no  i)ower  from  its  creator  to  do  business  within  the  jurisdic- 
tion of  the  State  of  Alabama.  Considered  purely  as  a 
foreif^  corporate  body,  deriving  its  powers  from  a  charter 
granted  by  the  State  of  New  York,  the  State  of  Alabama  has 
the  power  to  prescribe  police  regulations  for  its  government 
within  its  boundaries,  and  to  tax  its  property  situated  here 
for  the  purpose  of  revenue,  having  due  regard  that  no 
unjust  discrimination  be  made.  The  complaint  avers  that 
the  defendant,  ^'as  managing  agent  of  the  Western  Union 
Telegraph  Company,  a  corporation  having  a  place  of  busi- 
ness in  the  said  city  of  Eufaula,  did  then  and  there,  as  such 
agent,  engage  in  the  business  and  occupation  of  transmit- 
ting telegrams  from  and  to  points  within  the  State  of  Ala- 
bama, and  between  the  private  individuals  of  the  State  of 
Alabama  and  others  within  said  State,"  etc. 

The  defense  set  up  in  the  plea  to  the  charge  in  effect 
issertB  the  proposition  that,  inasmuch  as  the  telegraph 
company  has  accepted  the  benefit  of  the  act  of  Congress  set 
out  in  the  plea,  and  subjected  its. If  to  its  conditions,  and 
may,  therefore,  be  used  by  the  government  for  the  adminis- 
tration of  public  affairs,  or  inasmuch  vls  by  its  various  con- 
neotiona  with  lines  in  other  States  it  may  be  used  for 
pari)08e8  of  interstate  commerce,  therefore  the  telegraph 
oompany,  though  a  foreign  corporation,  has  the  right,  in 
violation  of  the  State  laws,  to  engage  in  other  matters  and 
business  wholly  independent  of  and  disconnected  from 
governmental  administration  and  interstate  commerce. 

The  boundary  line  of  the  power  granted  to  Congress  by 
the  Constitution,  *'to  regulate  commerce  between  the 
States,"  has  not  been  clearly  and  definitely  located  by  the 
decisions  of  the  Supreme  Court  of  the  United  States. 
Whether,  eventually,  this  clause  of  the  Constitution  or  some 
other  will  be  extended  by  judicial  interpretation  until  the 
autonomy  of  the  States  and  the  doctrine  of  State  sovereignty 
shall  be  known  only  as  a  part  of  the  piist  history  of  our  country 
presents  qaestions  of  great  solicitude  to  those  who  love  and 
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glory  in  the  general  government  as  originally  designed  and 
established.  We  believe,  however,  that  as  yet  no  decision 
has  gone  to  the  extent  of  granting  immunity  even  to  the 
officers  of  the  government,  who  are  gailty  of  violating  police 
regnlations  of  a  State  which  in  no  way  militate  against  the 
performance  of  official  duty  required  by  the  genend  govern- 
ment. Much  less  can  one  claim  immunity  who  was  not  an 
employe  of  the  government,  and  who  was  not  engaged  in 
official  duty  at  the  time  of  the  breach  of  its  laws  of  which 
fhe  State  complains. 

The  ordinance  of  the  city  of  Eufaula  can  be  enforced 
without  interfering  with  interstate  commerce,  or  the  rights 
of  the  general  government,  secured  to  it  under  the  act  of 
Congress  set  up  in  the  plea  of  the  defendant.    The  State 
of  Alabama,  by  virtue  of  its  sovereign  power,  had  authority 
to  grant  to  the  city  of  Eufaula  the  power  to  adopt  the  ordi- 
nance.   The  plea  filed  does  not  meet  the  issue  presented  by 
the  complaint.     To  present  a  defense,  it  should  aver  facte 
to  show  that  the  messages  transmitted  were  in  the  interest 
of  interstate  commerce,  or  in  obedience  to  governmental 
orders,  and  that  the  office  or  place  of  business  in  the  city  ot 
Eufaula  was  kept  and  used  for  these  purposes  only.    The 
fact  that  the  Western  Union  Telegraph  Company  may  keep 
an  office  and  engage  in  a  business  in  the  city  of  Eufaula  over 
which  the  State  has  no  police  control  does  not  justify  it  in 
using  the  office  for  other  purposes,  and  engaging  in  other  busi- 
ness, subject  to  State  regulation,  and  for  the  doing  of  which 
the  State  requires  that  a  license  shall  be  first  taken  out.    If 
the  defendant  had  been  charged  with  retailing  without  a 
license  and   contrary  to  law,  the  plea  would  be  equally 
available  as  a  defense  as  it  is  to  the  charge  that  the  defend- 
ant engaged  in  tlie  business  of  transmitting  messages  from 
and  to  points  within  the  State,  and  from  and  to  private 
individuals  of  the  State. 

We  feel  fully  sustained  in  our  views  by  the  line  of  argu- 
ment and  conclusions  reached  in  the  following  cases  r 
hes.  Tn.  Tel.  Co.  \.  The  State  of  Texas,  105  U.  S.  460- 
46(5;    Ficklin  v.    Taxing  Dis.^   Shelby  Co.y   U.  S.  Rep., 


ALABAMA,  1892.  619 


Moore  ▼.  Eufaula. 


decided  April  11,  1892 ;  Stdte  of  Maine  v.  Orand  Trunk 
R.  R.  Co.,  U.  S.  Rep.,  decided  Dec.  14th,  1891. 

There  was  no  error  in  sustaining  the  demurrer  to  the  plea 
of  the  defendant. 

Affirmed. 

On  Rehearing. 

The  appellant  has  applied  for  a  rehearing  in  this  case. 
It  is  contended  in  the  written  argument  for  a  rehearing 
that)  in  addition  to  the  question  of  interstate  commerce, 
defendant's  pleas  that  defendant  ^^did  business  on  the 
post-roads  of  the  United  States  only ;  and  that  it  had  duly 
filed  with  the  postmaster-general  its  acceptance  of  the  re« 
Btrictions  and  obligations  of  the  act  of  Congress,  approved 
July  24,  1868,'and  that  Congress,  having  the  company  to 
do  its  business  upon  the  post-roads  of  the  United  States, 
the  State  cannot  impose  any  restrictions  upon  the  exercise 
of  the  rights  conferred;"  and.  further,  *'That  the  Western 
Union  Telegraph  Company  is  part  of  the  postal  system — a 
postal  agent  of  the  United  States,  and  that  by  reason 
thereof,  the  State  can  not  demand  a  license  of  the  com- 
pany for  maintaining  and  operating  its  line  of  telegraph 
and  doing  business  required  by  such  act  of  Congress,"  etc. 

These  questions  we  understand  to  be  fully  disposed  of  by 
the  principles  declared  in  the  opinion.  The  act  of  Con- 
gress referred  to  is  set  out  in  the  pleas.  We  regard  only 
tile  averments  of  conclusions  of  the  pleader,  which  are 
prox>erly  authorized  by  the  act  as  well  pleaded.  The  opin- 
ion which  we  are  asked  to  reconsider  distinctly  declares : 
**  That  Congress  has  exclusive  power  to  establish  post-offices 
and  post-roads.  Any  law  of  a  State  which  obstructs  or 
burdens  interstate  commerce,  or  hinders  the  regular  and 
legal  administration  of  the  general  government,  in  its  appli- 
cation, must  be  held  to  be  unconstitutional  and  void."  It 
is  unnecessary  to  repeat  the  complaint  against  the  defend- 
ant. As  stated  before,  neither  of  the  pleas  presents  a  de- 
fense to  the  complaint.  They  do  not  show  that  the  act  of 
the  defendant  complained  of  was  done  in  the  prosecution 
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Charles  Ingleshy^  for  defendants. 

SncONTON,  District  Judge :    These  two  cases,  coyering 
precisely  the  same  averments  and  issues,  were  heard  toge- 
ther.   The  complainants  are  corporations,  each  organized, 
under  the  laws  of  New  York.     Each  of  them  haa  an  office 
in  the  city  of  Charleston,  and  each  is  engaged  in  sending 
messages  by  wire  to  points  in  the  United  States,  to  i)oints 
outside  of  this  State,  and  in  other  countries  on  this  con* 
tinent)  and  is  connected  by  cable  with  the  old  world.   Each 
of  them  is  thus  an  instrument  of  and  engaged  in  interstate 
oommerce.   Besides  this,  each  of  them,  having  its  lines  over 
the  post-roads,   highways    and  railroads    in  the  city  of 
Charleston,  State  of  South  Carolina,  and  in  others  of  the 
United  States,  has  accepted  the  provisions  of  the  act  of 
Congress,  approved  24th  July,  1866,  to  aid  in  the  construc- 
tion of  telegraph  lines.     By  this  action  the  company  so 
accepting  puts  its  line  at  the  service  of  the  United  States 
for  x>oBtal,  military,  and  other  purposes,  and  gives  proce- 
dence  to  its  messages  over  all  other  business.     It  thus 
becomes  an  agent  of  the  government.     The  bills,  having 
made  statements  to  this  effect,  proceed  to  say  that  the  city 
council  of  Charleston,  assuming  to  act  under  an  act  of  the 
Oeneral  Assembly  of  South  Carolina,  passed  an  ordinance 
to  regulate  licenses  for  the  year  1892 ;  that  by  this  ordi- 
nance all  persons  engaged  in  business  of  the  kinds  therein- 
after set  forth  as  a  condition  precedent  for  carrying  on  such 
business  are  required  to  prepare  a  statement  for  the  city 
assessors,  each  giving  his  name,   place  of  business,   and 
amount  of  business  for  the  fiscal  year,  for  the  purpose  of 
assessment  of  the  license  tax  ;  that,  if  he  fail  so  to  do,  the 
city  assessor  shall  proceed  to  assess  him  the  amount  pro- 
vided in  the  ordinance,  and  to  add  thereto  a  penalty  of  50  per 
cent. ;  that  he  shall  report  this  to  the  city  treasurer,  who 
ghall  then  issue  his  warrant  for  the  collection  of  the  same, 
and  place  the  same  in  the  hands  of  the  city  sheriff  for  dis- 
tress or  levy,  adding  6  i>er  cent,   for  his  fees  ;  that  each  of 
the  complainants  decided  not  to  make,  and  in  fact  did  not 
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make,  any  such  statement  or  apply  for  snch  license,  where- 
upon the  city  assessor  assessed  each  of  them  $600,  and 
added  thereto  the  penalty  of  60  per  cent.,  and  reported 
the  same  to  the  city  treasurer,   who  issued  thereon  his 
warrant,  and  placed  the  same  in  the  hands  of  the  dty 
sheriff,   who    now  threatens  to  levy  ui)on  the  proi)erty 
of  the  telegraph  companies.     Each  complaint  avers  that 
the  demand  for  this  license  and  penalty  is  illegal  and 
void  ;  that  the  mode  of  enforcing  the  demand  will  inter- 
fere with  and  destroy  the  business  of  the  company,  render- 
ing it  incapable  of  performing  its  functions  as  an  agent  of 
the  government  or  an  instrument  of  interstate  commerce, 
&nd  prays  an  injunction.     A  temporary  injunction  was 
issued.    The  defendant  filed  an  answer.    At  the  hearing,  a 
motion  was  made  to  dismiss  the  bills  for  want  of  jurisdic- 
tion,  the  amount   in  controversy  not    exceeding  $2,000, 
besides  interest  and  costs.     To  this  motion  complainants 
reply  that  each  of  them  is  a  government  agent  of  the 
United  States,  and,  as  such,  entitled  to  seek  relief  in  this 
court,  without  regard  to  the  amount  in  controversy ;  and 
that  the  amount  in  controversy  does  not  exceed  the  limit 
prescribed  by  the  act  of  Congress,  and  thus  the  diversity 
of  citizenship  would  sustain  the  jurisdiction.     This  motion, 
like  a  demurrer,  admits,  for  the  purposes  of  the  motion, 
the  allegations  of  the  bill.     As  agencies  of  the  goverment^ 
these  companies,  in  all  matters  affecting  their  existence  as 
such  agents,  have  a  right  to  come  into  this  court,  vrithout 
regard  to  the  amount  in  controversy.     Tardley  v.  Dickson^ 
47  Fed.   Rep.  835 ;   U,  S.  v.   Shaw,  39  Fed.  Rep.  436.     It 
would  seem  also  that  the  jurisdiction  can  be  maintained  on 
the  other  ground.     The  value  of  the  object  to  be  gained 
fixes  the  amount  in  controversy  for  jurisdictional  purposes. 
Fost.  Fed.  Pr.,  §  16.   The  object  to  be  gained  here  is  exemp- 
tion from  a  license  tax  of  $500  per  annum.     An  injunction 
in  a  case  like  this  must  be  of  much  greater  value  to  the 
coinplainant  that  the  sum  immediately  demanded.  Symonds 
V.  Or  erne,  28  Fed.  Rep.  834  ;    Whitmans.  Huhbell,  30  Fed. 
Rep.  81 ;  Railroad  Co.  v.  Ktcteman,   64  Fed.   Rep.   652 ; 
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Railrond  Co.  v.  Ward,  2  Black,  486.  Each  bill  alleges 
irreparable  injury  in  the  destruction  of  its  business.  The 
right  to  conduct  this  business  is  alleged  to  be  involved  and 
a  valnable  franchise,  it  is  said,  is  threatened.  The  demurrer 
to  the  jurisdiction  is  overruled.  The  provisions  of  the 
ordinance  to  be  construed  are  those  requiring  a  license  to 
be  taken  out  by  any  person,  firm,  company,  or  corporation 
engaged  or  engaging  in  business  in  the  city  of  Charleston, 
upon  statement  made  of  the  amount  of  the  business,  upon 
irhich  the  city  assessor  shall  assess  the  proper  license  tax  ; 
ftlso  the  imposition  of  a  penalty  for  each  and  every  offense 
on  such  as  fail  to  comply  with  the  ordinance.  The  imposi- 
tion of  this  penalty  on  each  of  the  complainants,  based  on 
this  item  in  the  ordinance,  is  as  follows : 

86  telegraph  companies  or  agencies,  each,  for  doing  business  ezdusivelj 
within  the  city  of  Charleston,  and  not  including  any  business  done  to  oi 
from  points  without  the  State,  and  not  including  any  business  done  for  the 
govemment  of  the  United  States,  its  officers  or  agents,  $500. 

The  first  question  which  arises  naturally  is,  is  this  a 
license,  a  condition  upon  the  performance  of  which  the 
right  to  do  business  depends,  and  to  which  the  right  of 
doing  business  is  referred,  or  is  it  a  tax  ?  This  question  is 
answered  in  Home  Ins.  Co.  v.  City  Council,  93  U.  S.  122. 
The  State  of  Georgia  required  all  foreign  insurance  com- 
panies as  a  condition  precedent  for  doing  business  in  that 
State,  to  get  a  certificate  from  the  comptroller-general,  to 
be  issued  upon  the  sworn  statement  of  certain  facts  required 
in  the  act.  The  Home  Insurance  Company  of  New  York 
had  such  a  certificate.  The  city  of  Augusta  passed  an  ordi- 
nance requiring  all  insurance  companies  to  take  out  a 
license  annually,  and  pay  a  certain  sum  of  money  there- 
for. The  Home  Insurance  Company  disputed  the  validity 
of  this  ordinance,  and  denied  the  necessity  for  the  license. 
The  counsel  for  the  company,  leaders  of  the  New  York 
bar,  contended  before  the  Supreme  Court  that  the  term 
"license"  means  "permission"  or  '* authority ;"  that  it  is 
a  right  given  by  some  competent  authority  to  do  an  act 
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which  without  such  authority  would  be  illegal;  tha 
hmvin^  the  right  to  do  the  business  of  insurance  from  i 
charter,  and  the  permission  to  do  its  business  in  the  Stai 
of  Georgia  from  the  act  of  its  Legislature,  a  license  froi 
the  city  of  Augusta  was  unnecessary,  and  its  requiremei 
unlawful.  The  Supreme  Court  replied  to  this  argumen 
and  overruled  it.  They  held  that  the  payment  require 
was  a  special  tax,  although  called  a  **  license,"  levied  i 
the  mode  prescribed ;  that  the  penalty  was  a  mode  ( 
enforcing  its  payment ;  and  that  the  license,  when  iasaec 
was  only  a  receipt  for  the  tax.  In  Wiggins  Ferry  Co,  \ 
City  of  East  St.  Louis,  107  U.  S.  876  (2  Sup.  Ct.  Rep.  86T 
the  same  court,  discussing  the  right  of  a  city  to  reqnire 
license  from  a  ferryman  whose  ferries  crossed  a  navigabl 
stream  dividing  two  States,  take  the  same  view,  and  sm 
tained  the  tax  against  the  contention  that  it  interfered  wild 
interstate  commerce.  "  The  exaction  of  a  license  fee  isai 
ordinary  exercise  of  the  police  power  by  a  municipal  coi 
poration."  '*  The  power  of  the  State  to  authorize  any  cit 
within  its  limits  to  enforce  a  license  tax  on  trades  or  call 
ings  generally,  especially  those  which  are  *  gtuisi  public, 
cannot  be  disputed."  "  Whether  a  license  fee  is  exactei 
under  the  i>ower  to  regulate  or  the  power  to  tax  isa  matte 
of  indiflference,  if  the  power  to  do  either  exists.'*  InSout 
Carolina  the  same  point  is  decided,  and  the  license  tax  sui 
tained  in  State  v.  Hayne,  4  8.  C.  403  ;  State  v.  Columbia^ 
S.  C.  1. 

This  being  a  tax,  are  these  agents  of  the  government  ai 
instruments  of  interstate  commerce  subject  to  the  tax  ?  T 
tax  is  one  for  business  done  exclusively  within  the  ci 
of  Charleston.  The  business  is  the  receiving  and  sendi] 
of  messa^^es  by  wire.  As  this  is  the  controlling  init 
point  of  nn^ssages  sent,  and  the  concluding,  consummati 
point  of  messages  delivered,  these  words,  without  quali 
cation,  cover  all  messages  sent  and  received.  A  shippi 
and  commission  merchant  may  be  said  to  do  his  busim 
exclusively  in  Charleston,  when  he  ships  goods  from  a 
receives  goods  at  this  port^  although,  to  complete  such  bu 
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eSj  the  goods  are  carried  to  and  from  other  points.  The 
an^htsman  of  this  ordinance  knew,  however,  that  the 
isiness  done  by  these  companies  between  points  without 
is  State  and  the  city  of  Charleston,  was  protected  from 
zation  by  the  interstate  commerce  law  ( W.  U.  TeL  Co. 
Texas,  105  U  S.  460);  and  that,  in  all  business  done  for 
e  government,  its  agent  was  protected  from  taxation.  W. 
\  TeL  Co.  T.  Alabama  State  Board  of  Assessment,  132 
S.  473  (10  Sup.  Ct.  Rep.  161).  So  this  part  of  the  ordi- 
nee  carefully  excludes  any  such  attempt,  '*not  including 
y  business  done  to  or  from  points  without  the  State,  and 
t  including  any  business  done  for  the  government  of  the 
lited  States,  its  officers,  or  agents.'*  But  h^re  its  exemp- 
>n  ends.  Although  a  telegraph  company  is  an  instrument 
commerce,  and  an  agent  of  the  United  States,  "  its  prop- 
;y  in  the  State  is  subject  to  taxation  as  is  other  property, 
d  it  may  immediately  be  taxed  in  a  proper  way,  on  ac- 
ant  of  its  occupation  and  business." — Waite,  C.  J.,  in 
\  TJ.  Tel.  Co.  V.  Texas ^  supra.  Mr.  Justice  Miller, 
livering  the  opinion  of  the  court  in  W.  TJ.  Tel.  Co.  v.  Ala- 
Tna  Slate  Board  of  Assessment^  supra^  thus  sums  up  the 
w  of  this  subject  as  formulated  in  decisions  of  the 
ipreme  Court : 

*'  The  principle  in  regard  to  telegraph  companies  which 
ve  accepted  the  provisions  of  the  act  of  Congress,  24th 
ly,  1866,  is  that  they  shall  not  be  taxed  by  the  author- 
es  of  any  State  for  any  messages  or  receipts  from  mes- 
ses from  points  within  the  State  to  points  without  the 
ate,  or  from  points  without  the  State  to  points  within  the 
ate,  but  that  such  taxes  can  be  levied  upon  all  messages 
rried  and  delivered  exclusively  within  the  State." 
E^recisely  the  same  principle  exists  with  regard  to  another 
itinment  of  commerce — express  companies.  Express  Co. 
Seibert,  142  U.  S.  350  (12  Sup.  Ct.  Rep.  260).  The  case 
W.  U.  Tel.  Co.  T.  Attomey-GefierfU,  125  U.  S.  530  (8 
p.  Ct  Rep.  961),  is  on  a  line  with  these  decisions.  The 
ense  tax  in  this  case  is  not  unreasonable,  nor  will  its 
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which  is  carried  on  wholly  within  the  State  is  not  repugnant  to 
•eotkm  8,  art.  1,  of  the  Constitution  of  the  United  States,  since  it  in  no 
.waj  interferes  with  or  regelates  interstate  commerce. 
Ji  oocapation  tax  may  be  collected  by  ordinary  suit  where  the  ordinance 
imponng  the  tax  so  provides. 

kam  of  this  series  cited  in  opinion :  PenBocola  Tel.  Co,  v.  W,  U,  TeL  Oo., 
▼ol.  1,  p.  850;  T€i.  Co.  v.  Texas,  vol.  1,  p.  873;  W.  U.  Tel  Co.  v.  Ala- 
bama State  Boards  vol.  1,  p.  644 ;  W.  U.  Tel.  Co,  v.  Pennsylvania^  voL 
1,  p.  756 ;  Leloup  v.  Port  of  Mobile^  vol.  2,  p.  79 ;  Batterman  v.  W,  U» 
TeL  Co,,  vol.  2,  p,  68. 

Appeal  by  defendant  from  judgment  of  District  Court, 
>odge  county,  in  an  action  for  the  recoyery  of  an  occupa- 
Ion  tax.    Facts  stated  in  opinion. 

Bstabrook  <ft  Davis^  for  plaintiff  in  error. 

i?l  Dolezaly  city  attorney,  for  defendant  in  error. 

NoRVAL,  C.  J. :  This  was  an  action  by  the  city  of  Fre- 
QODt  to  recover  from  the  plaintiff  in  error  an  occupation 
AX  levied  under  and  in  pursuance  of  an  ordinance  of  said 
ity.  A  general  demurrer  to  the  petition  was  overruled, 
nd,  the  telegraph  company  having  elected  to  stand  upon 
t8  demurrer,  judgment  was  entered  by  the  court  in  favor 
it  the  city  for  $150  and  costs  of  suit.  The  petition,  after 
kll^ng  the  incorporation  of  plaintiff  and  defendant,  avers, 
n  substance,  that  on  the  1st  day  of  April,  1891,  and  con- 
fnonsly  erer  since  said  day,  there  was,  and  now  is,  con- 
lucted  and  carried  on  within  the  corporate  limits  of  said 
ity  of  Fremont,  by  various  persons  and  corporations,  the 
msiness  and  occupation  of  receiving,  transmitting  and 
lelivering  telegraph  messages,  not  including  the  receipt, 
nmsmission  or  delivery  to  or  from  any  department,  agency 
nr  agent  of  the  United  States,  and  not  including  the  receipt, 
nmsmission  or  delivery  of  any  message  which  is  interstate 
xmimerce ;  that  on  the  2Hrd  day  of  April,  1801,  the  duly 
constituted  authorities  of  the  city  of  Fremont,  in  the  man- 
ler  provided  by  law,  duly  passed  and  adopted  an  occupa- 
ion  tax  ordinance,  a  copy  of  which  is  attached  to  the  peti- 
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tioD ;  that  said  ordinance  waa  dul 

of  said  city,  and  published  as  req 

since  coQtlDuonsly  has  been,  and 

effect  —  by  which  said  ordinance 

annnm  was  levied  upon  the  afore 

tion,  and  it  became  and  was  the 

oorpomtion  engaged  therein  witi 

tax ;  that  the  defendant,  on  the 

thereto,  and  continuously  ever  sii 

and  carrying  on,  within  the  terri 

the  business  and  occupation  speci: 

section  1  of  said  ordinance;  that  1 

from  said  defendant  on  the  date 

tlSO,  as  a  license  tax  on  its  said 

no  part  of  which  has  been  paid, 

said  sum  has  been  requested  b; 

the  defendant.      It   is    further 

"that    besides    the   business   an 

and  in  addition  thereto,  the  sal 

aforesaid  was,  and  has  since  conti 

the  business  of  sending  and  receivi 

which  are  interstate  commerce  in  e 

ant  had  tberetofore  duly  accepte( 

Congress  passed  in  the  year  1866  r 

telegraph  companies,   and  was  at 

benefits  of  said    act,  and  has  a 

benefits  of  said  act,  and  perfoimt 

and  has  telegraph  lines  extendinf 

States  of  the  United  States,  and 

said  several  States,  all  of  which  e 

operates  and  operated  during  all  tl 

transmission  by  means  of  said  tel 

messages  ;  that,  for  and  during  1 

mentioned,  under  the  laws  of  th 

assessed,   and  defendant  has  pai( 

lines,  poles,  instruments,  realty,  i 

stationery  supplies  that  said  defend 

and  kept  within  the  State  of  Ne 
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on  said  articles  thus  paid  is  and  was  imposed  and  collected 
under  and  by  virtue  of  sections  39,  40,  c.  77,  relating  to 
revenue,  of  the  Compiled  Statutes  of  Nebraska,  annotated, 
1891."  Section  1  of  the  ordinance  levying  the  tax  in  ques- 
iQon  reads  as  follows : 

Section  1.  That  there  is  hereby  levied  a  license  tax  on  each  and  every 
oocapation  and  business  within  the  limits  of  this  city,  in  this  section  here- 
inafter enumerated,  to  raise  a  revenue  thereby  in  the  several  different 
sunia  of  the  several  different  businesses  and  occupations  respectively,  as 
foUows  :  No.  1.  The  sum  of  one  hundred  and  fifty  dollars  per  year  on  the 
business  and  occupation  of  receiving  messages  in  this  city  from  persons  in 
this  city  and  transmitting  the  same  by  telegraph  from  this  city  within  this 
State  to  persons  and  places  within  this  State  ;  and  receiving  in  this  city 
kgesby  telegraph  transmitted  within  this  State  from  persons  and 
in  this  State  to  persons  within  this  city  and  delivering  the  same  to 
persons  in  this  city,  excepting  the  receipt,  transmission  and  delivery  of 
any  such  messages  to  and  from  any  department,  agency  or  agent  of  the 
United  States,  and  excepting  the  receipt,  transmission  and  delivery  of  any 
■och  iiiessages  which  are  interstate  commerce ;  the  business  and  occupa- 
tion of  receiving,  transmitting  and  delivering  of  the  messages  herein 
excepted  is  not  taxed  hereby. 

Paragraphs  2  to  16,  inclusive,  of  said  section  impose 
taxes  on  various  other  occupations.  Section  2  of  said  ordi- 
nance provides  that 

The  license  tax  by  this  ordinance  levied  is  not  levied  upon  any  business 
or  occnpation  which  is  interstate  or  which  is  done  or  conducted  by  any 
department  of  the  government  of  the  United  States  or  of  this  State,  or  any 
officer  of  the  United  States  or  of  this  State  in  the  course  of  his  official 
datieSy  or  by  any  county  or  other  subdivision  of  this  State,  or  its  officer  as 
inch. 

• 

Section  3  provides,  among  other  things,  that  on  all 
occuimtions  on  which  a  tax  is  levied  at  a  yearly  rate  the 
year  shall  begin  on  the  last  Tuesday  in  April  of  each  year, 
and  end  on  the  last  Tuesday  of  April  of  the  year  following, 
and  that  such  tax  shall  be  due  and  payable  in  advance. 
Section  4  makes  it  the  duty  of  every  person,  partnership, 
firm,  and  corporation  carrying  on  any  business  within  the 
city  on  which  a  tax  is  imposed  by  the  ordinance  to  pay  said 
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tax  at  the  time  specified  in  the  ordinance  for  its  payment 
Section  5  declares  that ''  the  tax  hereby  levied  shall  be  paid 
to  the  treasurer  of  the  city  who,  upon  payment  thereof  by 
any  person,  shall  give  a  receipt  properly  dated  and  specify- 
ing the  person  paying,  the  occupation,  amount  and  for 
what  time  said  tax  is  paid  ;  said  treasurer  shall  keep  proper 
accoant  of  said  tax."  Section  six  provides  for  the  collec- 
tion of  the  unpaid  license  tax  by  the  city  treasurer  by 
distress  and  sale  of  the  personal  property  of  the  person  or 
corporation  owing  such  tax.  Section  7  authorizes  the  city 
attorney  to  bring  a  suit  in  any  court  of  competent  jurisdic- 
tion to  recover  the  amount  of  any  tax  levied  by  the  ordi- 
nance, whenever  the  city  treasurer  shall  deem  himself 
unable  to  collect  the  same  by  distress. 

It  has  been  repeatedly  decided  by  this  court  that  under 
the  Constitution  of  the  State,  the  Legislature  may,  by 
general  law,  confer  upon  cities  and  villages  the  jwwer  to 
levy  and  collect  occupation  taxes,  ^ate  v.  Bennett,  19 
Neb.  191  (26  N.  W.  714);  Cftf/  of  Columbus  v.  Harlfwd 
Ins.  Co.,  26  Neb.  83  (41  N.  W.  140);  Magneau  v.  City  of 
Frefoont,  30  Neb.  843  (47  N.W.  280);  Templelon  v.  City  of 
T'ikamah,  32  Neb.  642  (49  N.  W.  373).  The  authority  of  the 
law-making  body  to  invest  the  municipal  corporations  with 
the  power  to  pass  ordinances  imposing  license  or  occupa- 
tion taxes,  is  not  now  questioned;  but  it  is  insisted, on 
the  part  of  the  telegraph  company,  that  the  Legislature 
has  not  invested  the  city  of  Fremont  with  authority  to 
license  or  tax  the  business  described  in  the  ordinance  ui 
question.  The  proposition  stated,  we  will  now  consider. 
Section  62,  c.  14,  art.  2,  Comp.  St.  1891,  reads  as  follows: 

Sec.  52.  In  addition  to  the  powers  heretofore  granted  cities  under  the 
provisions  of  this  chapter,  each  city  may  enact  ordinances  or  by-laws  for 
he  following  purposes:  ♦  ♦  ♦  (8)  To  raise  revenue  by  levying  and  col- 
lecting a  license  tax  on  any  occupation  or  business  within  the  limits  of  the 
rjty,  and  re^ilate  the  same  by  ordinance.  AU  such  taxes  shall  be  uniform 
in  res|HVt  to  the  classes  upon  which  they  are  imposed  ;  provided,  however, 
that  iUl  9c*iontitic  and  literary  lectures  and  entertainments  shall  be exempl 
from  such  taxation,  as  well  as  concerts  and  other  musical  entertainmenti 
^iven  exclusively  by  oitiBeDa  of  the  city. 


NEBRASKA,  1894,  631 

Telegraph  Ck>.  v.  lYemont. 

It  will  be  observed  that  the  foregoing  section  authorizes 
ties  of  the  class  of  the  city  of  Fremont  to  impose  a  tax 
pon  every  business  and  occupation  carried  on  within  the 
rritorial  limits  of  the  municipality,  excepting  only  those 
entioned  in  the  pi  ov  iso  clause  of  the  section  quoted.  The 
X  must  be  reasonable  and  not  burdensome,  as  well  as  uni- 
>nn  in  respect  to  the  class  upon  which  the  same  is  levied. 
o  question,  however,  is  raised  as  to  the  reasonableness  of 
le  tax  sought  to  be  collected  by  this  action.  The  Legisla- 
ire  has  not  vested  municipal  corporations  with  authority 
>  license  or  tax  any  business  or  occupation  carried  on 
cdosively  outside  of  the  municipality.  There  can  be  no 
>nbt  of  it.  The  language  of  the  statute  is,  '^  on  any  occu- 
ition  or  business  within  the  limits  of  the  city."  It  is 
"gued  that  the  ordinance  before  us  levies  a  tax  on  the  busi- 
es of  plaintiff  in  error  which  is  not  carried  on  within  the 
)andaries  of  the  city  of  Fremont.  If  this  be  true,  the  tax 
invalid  for  the  want  of  power  in  the  municipality  to  im- 
)8e  it.  But  such  is  not  the  scope  and  effect  of  the  ordi- 
ince,  since  it  does  not  attempt  to  tax  the  business  of  tele- 
*aphy,  which  is  conducted  wholly  outside  of  the  corporate 
tnits  of  the  city,  but  is  restricted  to  such  portion  of  that 
isiness  as  is  entirely  within  the  limits  of  the  municipality. 
;  further  excludes  government  messages,  and  messages 
hch  are  interstate  commerce.  It  is  the  business  and  occu- 
ition,  only,  of  receiving,  delivering,  and  transmitting 
essages  within  the  city  which  is  sought  to  be  taxed  by 
le  ordinance.  The  fact  that  the  telegrams  received  and 
)livered  by  plaintiff  in  error  within  the  city  of  Fremont 
ere  transmitted  over  its  lines  from  other  points  within  the 
tate,  or  that  the  messages  received  by  it  at  its  olBce  or  place 
!  business  in  Fremont  are  transmitted  to  various  other 
laces  in  the  State,  does  not  invalidate  the  tax.  It  is  that 
3rtiQn  of  the  business  alone  which  telegraph  companies 
ansact  in  the  city,  upon  which  a  license  tax  is  levied  by 
le  ordinance.  The  petition  expiessly  avers,  which  the 
^murrer  admits  to  be  true,  that  plaintiff  in  error  was  and  is 
igaged  in  carrying  on,  within  the  corporate  limits  of  said 
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city,  the  business  and  occupation  described  in  paragraph  1 
of  the  ordinance  under  consideration.  Plaintiff  in  error  is 
therefore  carrying  on  a  business  or  occupation  in  the  dty 
of  Fremont,  within  the  meaning  of  the  statute,  and  is 
liable  to  the  license  tax  imposed  by  tlie  municipal  authori- 
ties. 

SacrameTitoY .  Stage  Co, ^12  Cal.  134,  was  an  action  for  tiie 
recovery  of  a  license  tax  levied  by  an  ordinance  of  the  dty 
of  Sacramento  upon  stage  companies  engaged  in  the  busi- 
ness of  carrying  passengers  to  and  from  Sacramento  dty. 
It  was  claimed  there,  as  here,  that  the  ordinance  was  invalid 
because  it  authorized  the  imposition  of  a  tax  npon  a  busi- 
ness not  carried  on  entirely  within  the  city  limits.    The 
ordinance  and  the  tax  levied  thereunder  were  sustainei 
Baldwin,  J.,  speaking  for  the  court,  says:     "The ques- 
tion is  made  whether,  inasmuch  as  the  larger  i)ortiouof 
this  work  of  transportation  is  done  without  the  territorial 
limits  of  the  city,  the  authorities  have  a  right  to  levy  the 
tax  upon  them ;  and  on  this  question  we  have  no  doubt. 
The  company  receive  and  discharge  their  passengers,  and 
make  contracts  here  for  their  conveyance,  and  they  have 
their  ofBces  and  property  here,  within  the  protection  of  the 
municipal  laws.     The  mere  fact  that  the  business  of  carry- 
ing the  passengers  is  not  within  the  municipal  limits  does 
not  make  the  receiving  and  discharging  of  them,  and  the 
contracting  for  them,  less  a  business  here.     If  this  business 
is  not  a  business  in  Sacramento,  it  is  difficult  to  say  where 
it  is."     The  principle  announced  in  the  above  case  was 
recognized  and  applied  by  the  same  court  in  City  of  Lo9 
Angeles  v.  Southern  Pac.  -S.  (7o.,  61  Cal.  69.     In  that  case 
the  ordinance  of  the  city  of  Los  Angeles  levied  a  license 
tax  of  $60  on  every  steam  railroad  company  having  a  depot 
in  said  city.     The  court,  in  passing  upon  the  case,  say: 
"  The  fact  that  the  business  of  defendant  extended  beyond 
the  city  limits  does  not  relieve  it  from  the  payment  of  a 
license  tax  for  conducting  its  business  within   the  city. 
Sacramento  v.  Stage  Co.^  12  Cal.  134.     Defendant  is  sub- 
ject to  regulation  in  many  respects  by  the  State,  yet  it  is 


NEBRASKA,  1894.  633 


Telegraph  Co.  v.  Fremont. 


doing  a  business  in  Los  ADgeles,  which,  with  its  property 
there  situate,  is  protected  by  local  authorities.  It  is  inter- 
ested in  many  police  expenditures,  and  may  as  reason, 
ably  be  charged  local  license  as  may  those  engaged  in  other 
business." 

It  is  difficult  to  perceive  a  distinction  in  principle  between 
the  cases  above  referred  to  and  the  question  before  us. 
These  authorities,  it  seems  to  us,  are  directly  in  point,  and 
instain  the  authority  of  the  defendant  in  error  to  impose  a 
specific  license  tax  upon  the  telegraph  company  for  con- 
ducting its  business  within  the  corporate  limits  of  the  city 
of  Fremont.  Similar  taxes  have  often  been  levied  on  avoca- 
tions and  callings  where  a  portion  of  the  business  is  trans- 
ected and  carried  on  outside  of  the  territorial  juiisdiction 
of  the  city  imposing  the  same.  Physicians  and  lawyers 
are  frequently  called  upon  to  pay  an  occupation  tax,  yet 
the  persons  belonging  to  either  of  these  professions  trans- 
act a  large  i)ortion  of  their  business  outside  of  the  city  in 
which  their  offices  are  located.  The  same  is  likewise  true 
of  wholesale  dealers,  livery  men,  contractors  and  builders, 
—  also,  jyersons  engaged  in  other  callings  which  could  be 
mentioned  —  and  will  it  be  contended  that  the  license  tax 
levied  ui)on  either  of  the  occupations  or  pursuits  named 
would  be  invalid?  Clearly  it  would  be,  if  the  tax  in  the 
case  at  bar  cannot  be  sustained.  In  Com.  v,  Slodder^  3 
Cush.  562,  cited  in  the  brief  of  counsel  for  plaintiff  in  error, 
the  opinion  of  the  court  contains  language  directly  opposed 
to  the  holding  of  the  California  court  in  the  cases  above 
cited,  and  from  which  we  have  quoted,  but  the  reasoning 
of  the  Massachusetts  court  is  unsatisfactory ;  besides,  the 
statute  under  which  the  ordinance  there  considered  was 
adopted  is  quite  different  from  the  one  governing  the  city 
of  Fremont.  The  Massachusetts  statute  authorized  the 
mayor  and  aldermen  of  the  city  of  Boston  to  adopt  rules  and 
orders  "for  the  due  regulation,  in  such  city,  of  omnibuses, 
stages,"  etc.  The  title  of  the  act  was,  "An  act  to  prevent 
obstructions  in  the  streets  of  cities  and  to  regulate  hackney 
coaches  and  other  vehicles."     It  was  held  that  the  power 
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conferred  was  Dot  a  tax-leryiDg  p 
appaieot  object  of  the  act  may  be 
tioas  as  to  the  time,  place,  and  mod 
irresjiectiTe  of  any  payment  of  a  s; 
them  as  provided  in  the  onlinan 
there  uDiler  reriew  conferred  no  ] 
polity  to  lery  an  occapation  tax  n^ 
eoaches,  it  is  obvions  that  what  the 
authority  of  the  city  of  Boston  to  r 
omnibuses  and  other  vehiclea  ru 
Boston  to  pay  a  license  tax  was  nol 
of  the  case  before  the  conrt. 

In  the  case  at  bar,  it  is  urged  thi 
been  considering  does  not  impose  ; 
tlie  tax  in  question  is  inralid.  Tl 
Fremont  authorizes  the  levying  ai 
tax."  Section  1  of  the  ordiaaace 
hereby  levied  a  license  tax  on  eac 
and  business  withia  the  Uinita  of  tl 
nance,  tlienefore,  does  levy  a  "] 
ordinance  makes  no  provision  for  1 
license  is  immaterial.  By  section 
required  to  give  a  receipt  to  the 
'•pro[>frly  dated  and  specifying 
occujatioD,  amounr,  and  for  what 
It  is  not  believed  that  a  provisio 
license  is  essential  to  the  validity  o; 
the  receipt  provided  for  in  section 
ance.  It  will  be  observed  that  the 
collection  of  occupation  taxes  levie 
any  court  of  com|)etent  jurisdiction 
euch  taxes  may  be  eufurced  by  an 
wlien  tlie  ordiuance  provides  forth 
ucr,  we  do  not  doubt.  Sacramento 
Citij  of  Los  Angeles  v.  Southern 

It  is  furtlier  urged  by  counsel  foi 
that  the  ordinance  imposes  a  burd 
merce,  and  consequently  is  repugn 
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federal  Constitution  which  gives  to  Congress  the  power  to 
rogolate  commerce  with  foreign  nations  and  among  the 
several  States.  The  power  to  regulate  interstate  commerce 
is  within  the  exclusive  power  of  Congress,  and  it  is  well 
settled,  by  the  repeated  decisions  of  the  highest  judicial 
tribunal  of  the  land,  that  a  State  law  which  imposes  regu- 
lations  or  restrictions  which  operate  to  hinder  or  embarrass 
the  8i>eedy  transportation  of  commerce  between  the  States, 
is  unconstitutional  and  void.  It  has  likewise  been  decided 
that  the  telegraph  is  an  instrument  of  commerce,  and  that 
the  power  to  regulate  telegraph  companies  in  respect  to  in- 
terstate business  is  invested  in  Congress  alone.  In  other 
words,  the  States  are  powerless  to  impose  a  tax  upon  mes- 
sages where  communications  are  transmitted  from  one 
State  to  another.  JPenscicola  TeL  Co.  v.  W.  (T.  Tel.  Co., 
96  U.  S.  1 ;  W.  U.  TeL  Co.  v.  Texas,  105  U.  S.  460 ;  W.  U. 
Tel.  Co.  T.  Alabatna  State  Board,  132  U.  S.  472  (10  Sup. 
Ct.  161). 

The  Supreme  Court  of  the  United  States,  in  more  than  one 
case,  has  said  that  a  State  may  lawfully  impose  a  tax  upon 
a  telegraph  company  for  telegrams  carried  wholly  within 
the  limits  of  the  State  in  which  such  tax  is  levied.  We 
will  now  refer  to  some  of  the  decisions  of  that  tribunal  so 
holding.  In  W.  U.  TeL  Co.  v.  Texas^  supra^  the  question 
under  consideration  was  the  validity  of  a  statute  of  Texas, 
requiring  telegraph  companies  doing  business  in  the  State 
to  pay  tax  upon  each  telegram  passing  over  their  lines, 
whether  wholly  within  the  limits  of  the  State,  or  coming 
into  the  State  from  a  point  without,  or  going  from  the  State 
out  of  it.  The  statute  was  held  void  in  so  far  as  it  related 
to  messages  carried  through  more  than  one  State,  as  an 
interference  with  or  a  regulation  of  commerce  among  the 
States. 

It  was  further  decided  that  the  State  had  the  power  to 
levy  a  tax  on  telegrams  carried  entirely  within  the  limits 
of  the  State.  Chief  Justice  Waite,  in  delivering  the  opin- 
ion of  the  court  in  that  case,  said:  '"^ The  Western  Union 
Telegraph  Company,  having  accepted  the  restrictions  and 
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obligationB  of  this  provision  by  i 
Texas  the  position  of  an  instrament 
Btate  commerce,  and  of  a  govemmei 
miBsion  of  messages  on  public  basi 
the  State  is  subject  to  taxation,  the  s 
and  may  undoubtedly  be  taxed  in  a 
of  its  occupation  and  its  business, 
now  presented  is  whether  the  power 
can  bis  exercised  by  placing  a  specifi 
Beat  oat  of  the  State,  or  sent  by  pub 
Hess  of  the  United  States."  TTie  le: 
the  same  opinion,  after  holding  thai 
messages  sent  from  points  without  thf 
and  from  points  within  to  points  wil 
interstate  commerce,  and  therefore  v 
language:  "The  rule  that  the  re 
which  is  confined  exclusively  withi 
territory  of  a  State,  and  does  not  i 
States  or  tlie  Indian  tribes — that 
internal  commerce  of  a  State — belo 
State,  is  as  well  settled  as  that  the  i 
w.hich  does  affect  other  nations  or 
tribes  belongs  to  Congress.  Any  ta: 
State  may  put  on  messages  sent  by  j 
by  the  agents  of  the  government  of  1 
one  place  to  another,  exclusively  wi 
tion,  will  not  be  repugnant  to  th 
United  States."  To  the  same  efEecl 
Fennsijli'auia,  128  U.  S.  39  (9  Sup 
Fort  of  Mobile,  127  U.  S.  640  (8 
ruled  that  ''telegraphic  eommunicE 
between  different  States  are  inte 
within  the  power  of  regulation  con 
and  that  a  general  occupation  tax  o 
affects  its  entire  business,  interstat 
and  is  unconstitutional."  In  that  c 
the  city  of  Mobile  imposed  a  license 
telegraph  company  for  the  privilej 
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graph  business  in  the  city.  It  is  clear  that  the  ordinance  is 
repugnant  to  the  commercial  clause  of  the  federal  Consti- 
tation,  since  it  was  a  restriction  upon  interstate  commerce. 
In  that  case,  the  tax  was  levied  upon  its  entire  business, 
interstate  as  well  as  that  carried  on  wholly  within  the 
State,  while  in  the  case  at  bar  the  tax  was  upon  interstate 
business  alone.  In  the  case  referred  to,  the  right  of  the 
State  to  tax  the  telegraph  company's  interstate  business 
was  stat^.  In  JRatterman  t.  Telegraph  Co.,  127  XT.  S. 
411  (8  Sup.  Ct.  1127),  it  was  held  "that  a  single  tax, 
assessed  under  the  Revised  Statutes  of  Ohio,  upon  the 
receipts  of  a  telegraph  company  which  were  derived  partly 
from  interstate  commerce  and  partly  from  commerce  within 
the  Stat^  but  which  were  returned  and  assessed  in  gross, 
and  without  separation  or  apportionment,  is  not  wholly 
invalid,  but  is  invalid  only  in  proportion  to  the  extent  that 
such  receipts  were  derived  from  interstate  commerce." 
See  W.  Zr.  Tel.  Co.  t.  Alabama  State  Board,  132  U.  S. 
472  (10  Sup.  Ct.  161.)  In  the  State  FreigU  Tax,  15  Wall. 
232,  the  court  had  under  consideration  a  statute  of  the  State 
of  Pennsylvania  which  provided  for  a  tax  upon  all  freight 
carried  by  any  railroad  or  canal  in  the  State.  The  Read- 
ing Railroad  Company  resisted  the  tax,  claiming  that  it 
was  levied  on  interstate  commerce.  The  Supreme  Court  of 
the  United  States  held  that  the  tax  on  the  freight  trans* 
ported  wholly  within  the  State  was  valid,  but  that  such 
freight  as  was  brought  into  or  carried  out  of  the  State, 
beiufc  interstate  commerce,  was  not  subject  to  State  taxa* 
tioa.  The  Legislature  of  the  State  of  Missouri,  in  1889, 
enacted  a  law  imposing  a  tax  upon  express  companies  of  2 
I)er  cent,  of  their  ''receipts  for  business  done  within  the 
State."  Under  the  provisions  of  said  law,  taxes  were 
assessed  against  the  Pacific  Express  Company,  a  Nebraska 
corporation,  carrying  on  business  as  an  express  company  in 
the  State  of  Missouri  and  several  other  States.  The 
express  company  brought  suit  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Missouri,  to  restrain  the 
collection  of  said  tax,  alleging,  among  other  grounds,  that 
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the  Statute  ot  Missoari  above  m 
upon  interstate  commerce,  and  „hei 
Htitation  of  the  United  States.  The 
held  that  the  tax  was  not  a  regtilat 
with,  interstate  commerce.  Bxpre 
Bep.SlO.  An  appeal  was  prosecatet 
the  United  States,  wh^re  the  decrei 
ion  being  reported  in  142  U.  S.  339 
JastacA  Lamar,  speaking  for  the  C( 
"The  first  proposition,  that  thesta 
Interstate  commerce,  and  is  theref 
known  as  the  commercial  claose 
nnsonnd.  It  ia  well  settled  that  a 
npon  interstate  commerce  in  any  ft 
datiefl  laid  down  on  the  ttansporf 
that  commerce,  or  the  receipts  dei 
tation,  orontheoccnpationorbnsi 
the  reason  that  snch  taxation  is  a  b 
and  amounts  to  a  regulation  of  it  wj 
Lyng  v.  Michigan,  135  U.  S.  161  (: 
T.  Port  of  3Tobtle,  127  U.  S.  640  ( 
Trf.  Co.  r.  Ainfmma  State  Boar 
Ct.  1611 ;  Mcfallv.  California,  13l 
8Sn;  Norfolk  <&  W.  R.  Oo.  r.  Pen 
(10  Sop.  Ct.  ms\ 

The  question  nn  this  branch  of  tl 
the  business  of  this  express  comp 
Bonri,  on  the  receipts  from  which  ' 
assessed  nnder  this  act,  interstate 
tion  of  the  bill  ia  very  positirw  ths 
its  business  as  an  express  comp: 
engaged,  in  part,  in  the  transport 
property  between  the  States  of  Ni 
and  other  States  <if  the  Union,  an 
and  also  in  the  business  of  carryir 
ent  points  within  the  limits  of  the 
question  on  this  point,  therefore,  J 
single  inquiry,  whether  the  tax  cot 
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bean  apon  or  touches  the  interstate  traffic  of  the  comi)an7, 
or  whether,  on  the  other  hand,  it  is  confined  to  its  intni- 
state  business.  We  think  a  proper  construction  of  the 
•tatate  confines  the  tax  which  it  creates  to  the  intrastate 
business,  and  in  no  way  relates  to  the  interstate  business  of 
the  company.  The  act  in  question,  after  defining  in  its 
Snt  section  what  shall  constitute  an  express  company,  or 
irhat  shall  be  deemed  to  be  such  in  the  sense  of  the  act^ 
requires  such  express  company  to  file  with  the  State  audi« 
lor  an  annual  report,  '^showing  the  entire  receipts  for 
business  done  within  this  State  of  each  agent  of  such  com- 
pany doing  business  in  this  State,"  etc.,  and  further 
provides  that  the  amount  which  any  express  company  pays 
**  to  the  railroads  or  steamboats  within  this  State  for  the 
transportation  of  their  freight  within  this  State,"  may  be 
ieducted  from  the  gross  receipts  of  the  company  on  such 
business ;  and  the  act  also  requires  the  company  making  a 
itatement  of  its  receipts  to  include,  as  such,  all  sums  earned 
or  charged  "for  the  business  done  within  this  State,"  etc. 
It  is  manifest  that  these  provisions  of  the  statute,  so  far 
from  imposing  a  tax  upon  the  receipts  derived  from  the 
transportation  of  goods  between  other  States  and  the  State 
qI  Missouri,  expressly  limited  the  tax  to  receipts  for  the 
sums  earned  and  charged  for  the  business  done  within  the 
State.  This  positive  and  oft-repeated  limitation  to  business 
done  within  the  State, —  that  is,  business  begun  and  ended 
within  the  State, —  evidently  intended  to  exclude,  and  the 
language  employed  certainly  does  exclude,  the  idea  that 
the  tax  is  to  be  imposed  upon  the  interstate  business  of  the 
oompany.  "Business  done  within  this  State"  cannot  be 
made  to  mean  business  done  between  that  State  and  other 
States.  We  therefore  concur  in  the  view  of  the  court  below^ 
that  it  was  not  the  legislative  intention,  in  the  enactment 
of  this  statute,  to  impinge  upon  interstate  commerce,  or  to 
interfere  with  it  in  any  way  whatever ;  and  that  the  statute, 
when  fairly  construed,  does  not  in  any  manner  interfere 
with  interstate  commerce. 
The  principle  deducible  from  these  decisions  is  that^ 
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Steamship  Co. 

LncAN  &  I.  Steamship  Co.  v.  Western  Union  Tele- 
graph Company. 

U.  8.  Circuit  Court  of  Appeals,  Second  Circuit,  Jan,  IS,  1894. 

(69  Fed.  R.  365.) 

P06T-ROADB  ACT.—WlRES  OBSTRUCTING  NAVIGABLE  STREAM. 

Wlieii  a  TOBsel  is  able  to  proceed  by  the  use  of  her  own  power,  even  through 
mud  at  the  bottom  of  a  stream,  she  is  **  navigating'*  within  the  meaning 
of  the  word  '*  navigation  "  as  used  in  the  post-roads  act  of  Congreaa, 

That  being  so,  the  burden  is  upon  those  maintaining  cables  in  a  place  thus 
navigable  of  showing  that  an  accident  to  the  cables  by  a  vessel  fouling 
wtth  them  was  not  due  to  themselves. 

UDdar  the  circumstances  of  the  given  case,  held  that  such  burden  was  not 
•oitaiiied. 

Appeal  from  Circuit  Court  for  southern  district  of  New 
York.  In  admiralty.  Cross  libels  for  damages  to  the 
mbmarine  cables  of  the  telegraph  company  by  the  screw  of 
the  steamship  City  of  Richmond,  and  for  injury  to  the 
screw  by  the  same  accident.  In  the  court  below  the  first 
named  libel  was  dismissed  and  the  other  sustained.  Said 
decision  is  reported  3  Am.  Elec.  Cas.  556. 

Statement  by  Lacombe,  Circuit  Judge  : 

These  are  appeals  by  the  Western  Union  Telegraph  Com- 
pany from  pro  forma  decrees  of  the  Circuit  Court,  affirming 
decrees  of  the  District  Court,  southern  district  of  New 
York.  Cross  libels  were  brought  by  the  parties,  each 
claiming  its  damages  sustained  on  August  16,  1887,  by  a 
fouling  of  the  screw  of  the  S.  S.  City  of  Richmond  with 
submarine  cables  owned  by  the  telegraph  company,  and 
extending  under  the  North  river  from  at  or  near  Cortland 

VOL.  IV — 41. 
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street,  on  the  New  York  side,  to  ai 
Steamship  Company's  pier,  on  th< 
Netherland  pier  was  there,  and  In 
before  the  cables  in  qnestion  were ', 
'Steamers  have  been  in  the  habit  ol 
for  forty  years.  The  cables  of  th 
there  in  1867,  nnder  authority  of 
July  24,  1866.  The  district  jndge  : 
pany  solely  in  fault,  dismiseed  its 
cross  libel  of  the  steamship  compa: 

David  D.  Duncan,  for  appellan 

Henry  O.  Ward,  tot  appellee. 

Before  W&llaoe  and  Laoohbb, 
Laoombb,  Circnit  Judge  (after  s 
stated,  the  movements  of  the  stean 
tion  were  as  follows  :  Site  arriTt 
Inman  pier  at  aboat  9  A.  M.  on  a 
immediately  below  the  Netherlan 
above  the  Ked  Star  pier.  Her  owt 
of  the  Inman  pier,  was  occupied  b; 
line,  and  the  slip  sonth  of  that  piei 
flood  tide  made  it  necessary  for  her 
above,  and  then  ronnd  to,  so  as  to 
(the  only  place  available  for  lane 
the  tide — a  manceuvre  equally  ne 
the  slip  on  a  flood  tide.  She  la 
cabin  passengers  and  baggage  ov( 
at  the  southern  end  of  her  pier,  w 
in  the  river,  and  projecting  up  sti 
were  landed,  the  tide  had  fallen  s 
part  touching  the  bottom,  and,  hai 
fully  aground,  the  unevenness  of 
caused  damage  by  straining.  She 
without  running  into  the  Red  S 
proceed  directly  astern,  as  she  lay, 
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broad  barJB:e  which  lay  at  the  end  of  the  Netherland  pier. 
With  tlie  aid  of  two  powerful  tugs  hauling  with  hawsers  on 
her  port  quarter,  her  stem  was  breasted  out  till  the  hawsers 
broke  ;  the  stem  then  resting  in  the  mud  at  the  bottom  of 
the  river  some  little  distance  southeast  of  the  Netherland 
pier.  Her  propeller  was  then  put  in  motion  ;  the  tugs  still 
hauling  at  right  angles  to  her  course,  so  as  to  keep  her 
stem  down  to  southward  until  she  struck  the  ebb  tide. 
Steadily,  and  without  any  apparent  obstruction  or  stoppage 
of  her  motion,  the  steamer,  under  her  reversed  screw,  moved 
onward  through  the  mud,  passing  on  her  way  through  a  mud 
bank  about  300  feet  off  the  Netherland  pier,  until  she  reached 
the  middle  of  the  river,  where  she  anchored.  None  of  her 
officers,  who  were  at  their  respective  posts,  and  attentive  to 
their  duties,  were  conscious  of  her  touching,  striking,  or  foul- 
ing anything.  The  second  officer,  who  was  stationed  at  the 
stem,  noticed  a  water-logged  pile  in  motion  near  the  st^m- 
post,  which  he  surmised  had  been  started  up  from  the  bot- 
tom by  the  action  of  the  propeller.  Reporting  this  circum- 
stance the  next  day  to  the  first  officer,  a  diver  was  sent 
down  and  found  fragments  of  seven  or  eight  submarine 
cables  entangled  in  the  screw. 

The  act  of  Congress  above  referred  to  gives  libelant  the 
right  to  lay  its  cables  "under  the  navigable  streams  of 
waters  in  the  United  States,"  with  the  limitation  or  condi- 
tion that  such  lines  "shall  be  so  constructed  and  main- 
tained as  not  to  obstruct  the  navigation  of  such  streams 
and  waters." 

The  district  judge  has  elaborately  set  forth  the  facts  in 
evidence,  and,  in  affirming  his  decision,  we  do  not  deem  it 
necessary  to  restate  them  all.  The  appellant  has  criticized 
fiome  of  his  statements  as  to  the  character  of  the  bottom  at 
the  locality  in  question,  on  the  ground  that  they  are  not  in 
all  respects  sustained  by  proof ;  but  it  is  abundantly  estab- 
lished by  uncontradicted  evidence  that  the  cables  inter- 
sected the  line  of  a  bank  of  mud  which  lay  off  the  Nether- 
land  pier,  and  that  the  mud  composing  tliat  bank  was  of 
such  a  character  that  the  City  of  Richmond,   under  a 
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reversed  sci'ew,  navigated  hersel 
her  own  power.  That  a  vessel 
able  to  thiia  proceed  by  the  ose  ( 
evident  proposition,  which  needs 
thoagh  reference  may  be  made 
Mayor,  etc.,  of  Colchester  v.  Bt 
son  V.  Steamship  Co.,  10  Vict.  L 
It  -being  clear  that  the  Bteam< 
the  owner  of  the  cables  to  show  1 
tained  as  to  obstruct  navigatic 
things,  the  evidence  is  unsatisfa 
condition  of  affairs  at  the  bottor 
ing  in  question.  Whether,  by  i 
of  one  of  the  cables  was  protrui 
or  whether  one  of  them  rested  < 
snch  manner  that  when  the  If 
screw,  it  momentarily  raised  ti 
location,  or  at  what  depth  in  1 
cables  rested  that  morning,  is 
Aside  from  occasional  fouling 
there  is  no  evidence  to  show  that 
fered  in  any  way  with  the  moven 
a  short  time  before,  the  propelli 
land  had  come  in  contact  with  th 
that  the  locality  in  question  h 
by  ocean  steiimers  aa  large  as  th 
necessarily  must,  upon  occasioi 
through  tills  mud  bank,  the  facl 
thus  rauffht  before  is  suggestivi 
recent  change  in  their  position 
of  the  accident  in  question,  th 
across  this  navigable  stream  has 
not  happen  because  of  any  failu 
n  way  as  not  to  obstruct  navigai 
the  steam-ihip  have  shown  tha 
she  encountered  them,  the  perst 
tuin  the  cables  «£■  as  not  to  obst 
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sustain  the  burden  of  proof  which  the  accident  cast 
in  him. 

lonnsel  for  the  appellant  has  argued  at  great  length,  and 
h  abundant  citation  of  authority,  upon  the  question, 
It  is  the  proper  construction  to  be  given  to  the  words  of 
itation  in  the  act,  **not  to  obstruct  the  navigation?" 
5  conclusion  for  which  he  contends  is  thus  stated  in  his 
*f  • 

The  test  must  be,  does  it  unreasonably,  unnecesarily 
tract,  in  view  of  the  objects  to  be  accomplished  ?  Does 
ibstruct  or  interfere  with  the  navigation  more  than  is 
essary?  Some  interference,  under  some  possible  con- 
ons  and  circumstances,  is  necessary ;  but  is  it  reduced 
;he  minimum  in  a  given  case  ? ' ' 

n  answer  tiO  this  two  suggestions  will  suffice.  Each  case 
uld  be  disposed  of  upon  its  own  facts ;  and  it  may  be 
en  as  a  safe  rule  that  the  degree  of  obstruction  will 
y  with  the  character  and  extent  of  the  navigation.  In 
case  now  before  the  court,  the  locality  for  the  crossing 
I  selected,  for  all  that  appears,  voluntarily  by  the 
)lant.  There  is  nothing  to  show  that  it  was  constrained 
any  necessity  to  lay  its  cables  where  it  did,  and  not 
s where.  The  obligation  to  maintain  tlie  cable  so  as  not 
)bstnict  navigation  is  fully  operative  when  the  question 
a  place  to  lay  it  is  being  decided.  This  locality  had 
n  occupied  for  years  before  by  ocean  steamers.  The 
sey  end  of  the  cable  was  carried  ashore  under  a  dock 
It  for  and  used  by  such  steamers.  The  telegraph  com- 
ly  knew,  or  could  easily  have  ascertained,  that,  in  cer- 
1  conditions  of  the  tide,  there  was  not  water  enough  oflf 
,t  pier  for  vessels  such  as  these  to  navigate  without 
•wing  through  the  surrounding  mud  and  silt,  and  is 
irgeable  with  knowledge  that  while  such  vessels,  pro- 
ding  on  their  course  up  or  down  a  river,  will  ordinarily 
3p  well  oflE  from  the  shoaler  water,  it  is  to  be  expected 
it,  where  their  own  piers  are  located,  they  will  navigate 
,  down,  across,  and  in  every  couoeivable  course,  however 
taons,  while  making  their  way  through  natural  difflcul- 
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ties  and  obstructions  to  their  landing  places.  Counsel 
refers  to  the  City  of  Richmond  as  "ox)erating  in  sorae 
peculiar  mode,  or  under  some  special,  extraordinary  con- 
ditions;" but  just  such  mode,  and  just  such  conditions  of 
operation  were  to  be  expected  at  the  place  selected  for  the 
cable.  It  is  not  unreasonable,  therefore,  to  hold  the  owner 
of  the  cable  to  a  greater  measure  of  precaution  in  main- 
taining it  when  laid  there  than  when  laid  in  some  other 
place  where  such  peculiar  conditions  of  navigation  do  not 
exist. 

It  is  urged  that  the  City  of  Richmond  is  nevertheless 
liable  because  the  general  agents  of  the  Inman  line  and  the 
dock  superintendent  had  knowledge  that  there  were 
Western  Union  cables  running  from  under  the  Netlierland 
pier.  Neither  the  pilot,  however,  nor  the  ship's  navigating 
officers,  knew  of  the  presence  of  the  cables  ;  and  there  is  no 
evidence  of  that  malicious  disregard  of  another's  right  of 
property  which  was  held  controlling  in  Mayor^  etc.,  of 
Colchester  v.  Brooke,  7  Q.  B.  339,  and  Cobb  v.  Bennttt,  75 
Pa.  St.  326.  In  the  absence  of  any  notice  by  sign  put  up  at 
the  cable  crossing,  which  the  evidence  shows  is  usual,  we 
do  not  feel  warranted  in  holding  the  City  of  Richmond 
responsible  for  navigating  over  the  cable  ;  and  even  if  her 
officers  knew  it  was  there,  they  might  fairly  assume  it  was 
solmaintained  as  not  to  obstruct  her  navigation. 

The  decrees  of  the  District  Court  are  affirmed,  ^with 
interest  and  costs. 


Note.— See  BlanchardY.  W.  U.  Tei.  Co.,  vol.  1,  p.  176;  City  of  Bidt- 
mond,  Yol.  8,  p.  556. 
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8.   M.    LUSTN  ET  AL.   Y.   ChAMBEBSBUBGH  BoBOUGH. 

Fa.  Supreme  Court,  March  96, 1894. 
(160  Pa.  511.) 

FOWSB  OF  MUNIdPALITY  TO  SUPPLY  ELECTRIO  UOHT. 

Tbe  Legifilatare  has  the  power  to  authorize  municipal  corporations  to 
manofacture  and  supply  electricity  for  lighting,  both  public  and  private. 

Facts  stated  in  opinion. 

0.  C  BowerSj  for  appellants. 

J.  D.  Lvdwig^  for  appellee. 

Per  CuBiAM :  This  bill  was  brought  to  restrain  the  bor- 
ough of  Chambersburgh  from  manufacturing  and  supply- 
ing electricity  for  the  use  and  benefit  of  its  inhabitants. 
Under  the  provisions  of  the  act  of  May  20,  1891  (P.  L.  90). 
It  ifl  grounded  mainly  on  allegations  which,  in  substance, 
ue  (1)  that  said  act  is  unconstitutional,  and  (2)  that  the 
debt  which  would  necessarily  be  incurred  by  the  borough 
In  carrying   into    effect    its    proposed  undertaking,  will 
increase  its  indebtedness  to  an  amount  in  excess  of  the  con- 
fltitational  limit  of  7  per  centum  of  the  assessed  valuation 
of  taxable  property  within  the  corporate  limits.     As  to 
both  of  these  allegations  the  learned  master's  findings  of 
fact  and  legal  conclusions  are  in  defendant's  favor.     The 
first  five  specifications  charge  error  in  overruling  the  sev- 
eral exceptions  to  the  master's  conclusions  of  law  recited 
therein,  respectively.     For  reasons  sufficiently  stated  in  the 
report  and  in  the  opinion  of  the  learned  president  of  the 
Common  Pleas,  approving  the  same,  we  think  there  was  no 
error  in  refusing  to  sustain  either  of  said  exceptions.    The 
burden  was  on  the  plaintiffs  to  prove  that  the  indebtedness 
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of  the  borough  would  be  necessaril 
exceeding  the  constitutional  limit, 
unsuccessful.  "While  the  legislatii 
as  clearly  and  happily  expressed  a 
fail  to  discover  anything  in  the  pi 
18  in  conflict  with  the  Constitution, 
islature  to  authorize  municipal  cor; 
and  watfr  for  municipal  purpose 
benefit  of  such  of  their  inhabitants 
willing  to  pay  therefor  at  reasonab 
seriously  questioned.  In  view  of  1 
is  so  rapidly  coming  into  geners 
streets,  ]»uMic  and  private  buildinj 
should  tliere  be  any  doubt  as  to 
such  coriwrations  to  mannfacture 
manner  as  artificial  gas  has  been 
plied  ?  It  Is  a  mistake  to  assume 
tions  should  not  keep  abreast 
improvements  of  the  age, 

Xore. — In  Spautding  V,  Peabodj/,  HassM 
19.  ISBl  (LSS  Mass.  129).  held  that  cities  and  i 
existing  e^taintra  to  ecMit  and  maintain  worl 
streel.«  or  to  suppl  v  li^ht  to  the  inhabitants. 

In  the  same  year,  a  statute  was  passed  coi 
1.^1.  Ph.  370:  amended,  L.  1BB3,  ch.  259,  ant 

In  Crair/ortt'rilU  v.  Britden,  Indiana  Sup 
Ind.  149i.  it  was  decided  tliat  a  citj  has  the 
li):hting  its  streets,  and  in  connection  ther 
sinners  such  liplit  by  contract. 

In  an  enrlier  case.  RnslirilU  Gat  Co.  t.  £i 
of  a  city  lo  buy  and  operate  an  electric  lighl 
to  pay  therefor  was  aftiniied. 

In  R.-'.-. ('Aivrf/  v.  Cilsi  of  ^f^di»o^.  India 
IM'I  :!•!  N.  E.  Hep.  844 >.  held  that  a  common 
,R-v  St,  i-i'i.  s.'c.  4iWn.  to  light  its  streets, 
with  .Uv;i;i-  lichls.  and  to  cimlract  with  ot 
fiir  Mii'h  lii;!iliri^-.  or  to  0|>erate  its  own  plan 
its<I,-,'liu-H^-hl  -yslein  for  a  term  of  three  i 
i*  li;ilile  to  him  f.ir  breiii'li  of  such  a  contrac 
.S>ealso  Th--i!ix,.iu-I{.>iisttm  Eie.tric  Light  i 
.\m.  KI.  Cas.  307.  and  note  thereto. 
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The  Electric  Power  Company,  Respondent,  v.  The 
Metropolitan  Telephone  &  Telegraph  Company, 
Appellant. 

New  York  Supreme  Court,  Oenerai  Term,  First  Department,  Jan,,  189^ 

(75  Hun,  68.) 

Removal  and  conversion  of  electric  wires.— Liability  of  masteb 

for  tort  of  servant. 

The  plaintiff,  a  duly  incorporated  company  engaged  in  the  business  of  sup- 
plying electric  power  to  customers,  maintained  its  lines  of  wire  attached 
to  fixtures,  so-called,  fastened  to  house  tops,  some  of  which  fixtures 
belong^  to  it,  and  some  to  the  defendant,  a  telephone  company. 

Hie  defendant,  without  notice  to  the  plaintiff,  cut  and  removed  the  wireg 
of  the  latter  from  all  the  fixtures  of  both  companies ;  and  the  servants 
of  the  defendant  also  carried  away  and  converted  the  wire. 

In  an  action  brought  to  recover  damages,  first,  for  the  trespass  and  cutting 
of  the  wires,  second,  for  injury  to  plaintiff  s  business,  and  third,  for  the 
conversion  of  the  wire,  the  jury,  under  instruction  of  the  trial  court,  ren- 
dered a  verdict  for  the  plaintiff  for  a  sum  less  than  the  value  of  the  con- 
verted wire  and  the  injury  caused  by  cutting  wires  from  plaintiff*8  own 
fixtures,  with  interest  thereon. 

XTpon  appeal  by  the  defendant  from  the  judgment  entered  upon  said  ver^ 
diet,  it  was  upheld,  upon  the  broad  grounds,  that  the  injury  to  the 
plaintiff's  line  was  a  trespass,  and  the  carrying  away  of  the  wires  con- 
version ;  for  which  the  judgpnent  did  not  even  compensate  the  plaintiff ; 
and  that  under  the  circumstances,  the  acts  of  the  servants  of  the  defend* 
ant  in  removing  and  carrying  away  were  so  closely  and  intimately  con« 
nected  with  their  employment  that  the  employer  should  be  held  liable. 

Burton  N,  Harrison,  for  the  appellant. 

Roger  Foster,  for  the  respondent. 

(yBRiEN,  J.:  In  his  charge  to  the  jury  the  learned  trial 
Jndge  clearly  stated  the  facts  and  defined  the  issues.  As 
therein  said  :  *'0n  or  before  April,  1891,  it  appears  from 
the  proofs  that  the  plaintiff  corporation  was  engaged  in  the 
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maintenance  of  lines  of  electric  wires,  over  which  it  fll^ 
nished  power  to  customers  for  the  movement  of  machinery, 
for  which  the  plaintiff  charged  and  received  certain  rentaJf 
or  compensation.  The  corporation  was  organized  nnder  a 
general  act  of  the  Legislature  of  the  State  of  New  York 
*  *  *  That,  being  in  the  enjoyment  of  this  business, 
some  time  in  March  and  the  first  part  of  April,  1891,  the 
defendant  corporation,  whose  business  is  indicated,  per- 
haps, by  its  title,  the  Metropolitan  Telegraph  and  Tele- 
phone Company,  by  its  agents  and  servants,  committed 
what,  in  legal  parlance,  may  be  called  a  trespass  upon  the 
property  of  the  defendant,  in  that,  by  its  agents  and  8e^ 
vants,  during  the  last  part  of  the  month  of  March  and  the 
first  part  of  the  month  of  April,  the  defendant  cut  and 
carried  away  certain  wires  of  the  plaintiflF,  thereby  appro- 
priating its  property  in  the  wires  and  causing  it  damage  for 
the  recovery  of  which  this  action  is  brought." 

It  was  alleged  in  the  complaint,  and  made  to  appear  on 
the  trial,  that  the  plaintiff  had  wires  attached  to  fixtures 
belonging  to  itself,  and  also  upon  fixtures  belonging  to  the 
defendant.  With  respect  to  the  latter,  there  was  a  dispute 
as  to  whether  permission  had  ever  been  granted  to  plaintiff 
to  so  attach  its  wires.  The  plaintiff,  however,  insisting 
that  it  had  a  lease  or  at  least  a  license,  sought  to  make  the 
defendant  responsible  for  the  damage  which  it  claimed  was 
done  to  its  business,  in  addition  to  compelling  it  to  pay  for 
the  injury  resulting  from  the  cutting  of  the  wires  and  the 
carrying  away  and  converting  of  the  same  by  defendant. 

As  the  damages  which  it  was  held  the  plaintiff  could 
recover  were  limited  solely  to  such  as  it  could  show  resulted 
from  tlie  conversion  of  the  wire  belonging  to  it,  we  may 
eliminate  the  other  questions  from  our  consideratioD, 
leaving  it  to  be  determined  whether  the  judgment  in  this 
case  is  right  wliich  awarded  to  the  plaintiff  damages  for  the 
taking  of  such  wire  cut  and  removed  from  housetops,  some 
from  fixtures  owned  by  defendant  and  some  from  plaintifTs 
own  fixtures. 

Apart  from  the  questions  of  their  having  cut  and  remoyed 
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tile  wire  and  the  damages  resulting  therefrom,  the  defend- 
ant claims  that  there  wel*e  certain  insurmountable  obstacles 
in  the  way  of  any  recovery  in  this  case,  growing  out  of  the 
want  of  authority  in  the  plaintiff  to  conduct  the  business 
which  it  was  carrying  on  in  this  city,  and  for  other  reasons 
which  will  be  noticed.  It  is  insisted  that,  as  the  defendant 
had  lawful  authority  to  carry  on  its  business,  and  as  the 
plaintiff  had  no  authority  to  carry  on  the  business  shown 
to  have  been  done  by  it  with  the  electrical  conductors  here 
in  question,  therefore  the  defendant  was  justified  in  cut- 
ting and  removing  such  wires,  without  being  liable  to 
plaintiff  in  damages. 

To  this,  we  think,  there  are  two  answers. 

The  plaintiff  was  in  possession  of  the  fixtures  with  its 
wires,  conducting  a  business  from  which  it  received  a 
levenne,  and  though  this  were  done  without  authority  it 
would  afford  no  excuse  for  the  destruction  of  its  property 
by  the  defendant.  And,  second,  conceding  that  the 
defendant  had  the  right  to  remove  plaintiff's  wires  from 
the  fixtures,  by  thereafter  carrying  those  wires  away  it 
made  itself  liable. 

We  think  that  similar  reasons  apply  to  the  argument 
based  upon  the  failure  of  the  board  of  electrical  control  to 
give  ])ermission  to  do  the  business  in  the  way  in  which  it 
was  being  conducted  by  plaintiff.  And  while  it  may  be 
true  that  defendant  would  not  be  responsible  for  any  in- 
juries resulting  to  plaintiff  from  the  former's  attempt  to 
comply  with  the  requirements  of  the  notice  of  the  board  of 
dectrical  control  directing  the  removal  of  plaintiff's  wires 
from  defendant's  fixtures,  this  would  not  entitle  the 
defendant  upon  removing  such  wires  to  carry  away  and 
oonvert  the  same.  These  considerations  might  be  pertinent 
if  damages  had  been  allowed  for  the  fact  of  the  cutting,  or 
for  the  injury  resulting  therefrom  to  plaintiff's  business. 
But  where,  as  here,  the  recovery  was  limited  to  such 
damages  as  were  shown  to  have  resulted  from  the  appropri- 
ation of  plaintiff's  property,  we  fail  to  see  how  these  can  be 
made  available  as  a  defense. 
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Other  suggestions,  which  we  regard  as  equally  irrelevant^ 
are  made  for  the  purpose  of  shielding  the  defendant  from 
liability,  but  these  we  do  not  deem  it  necessary  to  discoaa^ 
feeling  that  the  validity  of  this  judgment  must  be  deter* 
mined  by  a  consideration  of  the  merits  of  the  controversy 
as  finally  submitted  so  the  jury. 

There  was  proof  tending  to  show  that  all  the  wire  which 
the  defendant  cut  and  took  away  was  of  the  value  of 
f3,206.  Of  this  amount  $90<l  was  claimed  to  have  been  wire 
cut  from  plaintiflTs  own  fixtures,  and  to  replace  which 
required  the  expenditure  of  $100  to  linemen  and  workmen. 
If  we  add  to  this  the  interest  upon  the  value  of  the  property 
tak*^n  between  the  date  of  conversion  and  the  trial,  it 
will  be  found  that  these  aggregate  amounts  exceed  the 
sum  awarded  by  the  jury,  and,  therefore,  there  can  be  do 
claim  of  excessive  damages.  The  real  questions,  however, 
are  those  which  were  clearly  presented  to  the  jury  by  the 
trial  judgre.  as  to  whether  any  wire  belonging  to  plaintiff 
was  appropriated  and  carried  away  by  the  servants  of  the 
defendant  corporation  ;  and  if  so,  how  much,  and  what  was 
its  value.  In  additit^n,  we  have  the  more  serious  question, 
whether  the  defendant  is  liable  for  the  acts  of  the  persons 
who  after  cutting  removed  the  wire. 

Upon  all  these  questions,  except  as  to  the  defendant's 
lesp^^nsibility  for  the  acts  of  those  who  carried  away  the 
wire,  the  proof  as  presented  furnishes  the  answer.    Though 
fiv^m  our  examination  we  think  it  is  reasonably  free  from 
doubt  that  the  same  j^rsons  who  cut  the  wire  were  engaged 
in  r^movinj  and  did  remove  most,  if  not  all  of  it,  there  is 
not  the  same  certainty  with  respect  to  the  amount  of  wire 
so  removel.  nor  entirely  satisfactory  evidence  as  to  the 
valiie  therev^f.     Fr >m  the  very  nature  of  the  acta  charged, 
however,  i:  was  viiffioult,  after  the  wire  was  removed,  to  de- 
sorilv  ::>  co:uii:ion  and  determine  with  accuracy  the  exact 
ar.:.  ::v.:  rak-^n.  or,  in  view  of  the  extent  of  its  use,  its  true 
v,i>.;e  wht  r.  o:;:  an  1  reni^^ed.     But  we  do  not  think,  if  it 
.Vin  Iv  :   ..::.i  that  the  defendant  is  responsible,  that  it  is 
atv;  sx:ry  for  tht*  court  to  refuse  to  accept  the  only  evidence 
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offered,  or  that  could  be  offered,  though  unsatisfactory,  and 
to  aooord  it  no  weight  simply  because,  by  reason  of  the  ille- 
gtA  acts  of  third  persons,  more  satisfactory  proof  is  impos- 
■ible» 

Upon  the  question  of  damages,  or  in  regard  to  the  evi- 
dence offered  in  support  thereof,  we  see  no  valid  reason  for 
distarbing  the  verdict  of  the  jury,  to  whom  all  the  cir- 
eamstances  connected  with  the  cutting  and  removal  were 
presented,  and  who  had  all  the  light  that  could  be  furnished 
them  in  determining  the  amount. 

The  one  question,  however,  which  we  do  not  regard  as 
entirely  clear  is  as  to  the  liability  of  the  defendant  for  the 
acts  of  its  employes  in  removing  the  plaintiff's  wire  after 
it  liad  been  cat.  As  stated,  we  think  the  jury  'were  justi- 
fied in  concluding  that  it  was  removed  by  the  same  persons 
who  cut  it  and  also  that  such  persons  were  the  employes 
of  the  defendant.  Assuming,  therefore,  that  the  defend- 
ant had  the  right,  either  under  the  directions  of  the  board 
of  electrical  control,  or  independently  thereof,  to  remove 
the  wires  from  its  fixtures,  for  the  reason  that  they  were 
ai)on  such  fixtures  without  its  authority  and  contrary  to 
law,  and  were  both  a  public  nuisance  and  a  special  nuis- 
ance to  defendant,  is  the  defendant  liable  for  the  further 
acts  of  its  servants  in  converting  the  plaintiff's  property  ? 

It  is  insisted  that  such  torts  were  not  within  the  scope  of 
tiieir  employment  by  defendant,  and  that  defendant  cannot 
be  held  liable  for  them.  Undoubtedly  authorities  can  be 
fonnd  both  in  England  and  in  this  country  to  uphold  this 
contention,  but  it  is  not  our  purpose  to  examine  them  at 
length,  thinking  as  we  do  that  there  has  been  upon  this 
branch  of  the  law  a  gradual  tendency  to  increase  the  lia- 
bility of  the  master  for  the  acts  of  the  employe,  and  of  a 
princii)al  for  acts  of  an  agent,  done  not  only  within  the 
B00i>e  of  his  employment,  but  also  within  the  scope  of  the 
business  with  which  he  is  intrusted.  And  this  is  well  sum- 
marized in  a  note  in  24  Abbott's  New  Cases,  page  183, 
wheiein  it  is  said :  ''A  few  years  ago  it  was  almost  univer- 
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ndly  held  in  this  coantry  that  an  act  of  the  employe,  1 

motire  of  which  appeared  to  be  his  own  malice,  did  i 

render  the  employer  liable,  even  though  done  within  1 

scope  of  the  employment ;  bnt  all  the  authorities  wbi 

sanction  that  rale  are  now  deemed,  in  so  far,  OTermled,  a 

in  lespect  to  the  question  of  the  right  of  action  the  moti 

of  the  servant  is  now  immaterial,  and  even  the  fact  that  \ 

employer  gave  proper  instractions,  and  that  the  act  was 

direct  violation  of  those  instructions,  does  not  shelter  t 

employer.    The  only  question  is,  where  the  line  is  to 

drawn  between  acts  so  related  to  the  employment  tl 

it  is  just  to  hold  the  employer  liable,  and  acts  so  disot 

nected  from  it  that  the  employe  alone  should  be  Uable." 

And,  upon  the  question  of  principal  and  agent,  the  ezte 

to  which  the  courts  will  go  in  protecting  third  i>er80ii8  fn 

such  agent's  acts  is  stated  in  the  case  of  .Fifth  Aden 

Bank  v.  Forty- Second  Street  A  Or  and  Street  Ferry  IL 
Co.,137  X.  Y.  231. 

We  think,  therefore,  that  where  it  has  been  shown  tt 
by  the  directions  of  the  defendant  the  wire  belonging 
the  plaintiff  was  cut  from  fixtnres  on  the  housetops  a 
removed  therefrom,  without  notice  to  plaintiff,  and  withe 
affordinir  it  a  reasonable  opportunity  of  collecting  togetl 
and  reclaiming  such  property,  and  where,  in  addition, 
was  shown  that  such  wire  was  removed  by  the  emplo] 
and  servants  of  the  defendant,  it  was  an  act  so  closely  a 
intimately  connected  with  and  related  to  their  employm< 
that  it  is  but  just  tuat  the  employer  in  this  instance  shoi 
be  held  liable. 

We  have  examined  the  exceptions  to  rulings  upon  1 
evidence  and  upon  the  requests  to  charge,  bnt  do  not  thi 
that  these  require  any  special  mention. 

Upon  tJie  entire  case  we  think  the  judgment  is  just  a 
right,  and  that  it  should  be  affirmed,  with  costs  and^ 
bui^semeiits. 

Vax  Bur  XT,  P.  J.,  and  Follett,  J.,  concurred. 

Judguieut  affirmed,  with  costs  and  disbursements* 
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YoTB. —  The  respondent's  brief  upon  the  above  appeal,  which  has  been 
nished  me,  contains  so  much  that  is  interesting,  both  by  itself  and  in 
inection  with  the  opinion  of  the  court,  that  a  brief  abstract  of  it  is  here 
0ented.  showing  a  portion  of  the  cases  cited. 

t  appears  that  the  pretext  of  the  defendant  for  cutting  the  wires  in  ques- 
a  was  an  order  of  the  board  of  commissioners  of  electrical  subways, 
ecting  the  defendant  to  remoye  from  its  *'  pole-lines  in  this  city  all  eleo- 
i  light  and  power  wires.** 

"he  plaintiff  demanded  $100,000  damages,  for  the  cutting  and  conversion 
lie  wire » and  for  loss  of  business  alleged  to  have  been  sustained  thereby. 
der  the  instruction  of  the  court,  damages  were  limited  to  the  single 
n  of  conversion  of  the  wires  and  direct  injury  to  the  plaintiff  by  reason 
;he  removal  of  the  wires  from  its  own  fixtures. 

lie  first  point  made  by  the  respondent  in  support  of  its  judgment  is 
i  even  admitting  plaintiff's  use  of  its  wires  to  have  been  unlawful, 
endant  had  no  right  to  convert  its  property.  Upon  this  point  are  cited 
ncsteit  &  SariM  Brewing  Co,  v.  B.  db  O.  R.  R,  Co.,  2  Am.  Elec.  Gas.  210 ; 
eremee  t.  Met  EL  Ry,  Co.,  126  N.  Y.  483. 

lie  next  two  p6ints  are  that  even  though  the  wires  were  a  nuisance 
ksh  defendant  had  a  right  to  abate,  still  it  had  no  right  to  convert  them 
ing  Mark  v.  Hudson  River  Bridge  Co.,  103  N.  Y.  28 ;  Bumham  v.  Jen- 
f,  54  Vt.  272 ;  RoberU  v.  Rose,  1  L.  R.  Ex.  82,  and  other  authorities),  or 
remoTe  them  without  giving  plaintiff  notice  of  such  proposed  action 
ing  Jones  v.  WiUiams,  11  M.  &  W.  176). 

"he  fourth  point  is  based  upon  the  fact  of  a  tenancy  by  the  plaintiff  of 
endant's  fixtures  for  the  purpose  of  supporting  its  wires,  and  is  that 
h  tenancy  could  be  terminated  only  by  judicial  proceedings.  An  inter- 
Ing  argument  is  made  going  to  show  that  the  plaintiff  had  an  easement 
interest  in  real  estate.  Among  the  cases  cited  in  support  of  this  position 
Badger  Lumber  Co.  v,  Marion  Water  Supply,  Elec.  Light  &  Power  Co., 
jn.  Eleo.  Gas.  551 ;  Mutual  Un.  Tel.  Co.  v.  Chicago,  2  Am.  Elec.  Gas. 
;  SL  Louis  r.  W.  U.  Tel.  Co.,  4  Am.  Elec.  Gas.  102;  State,  Hudson 
eph.  Co.  Pros.  t.  Jersey  City,  2  Am.  Eleo.  Gas.  133  ;  New  Orleans  t. 
eat  So.  Teleph.  A  Tel.  Co.,  2  Am.  Elec.  Gas.  122  ;  Hannibal  v.  Mo.  db 
It.  Teleph.  Co.,  2  Am.  Elec.  Gas.  146 ;  Electric  Construction  Co.  v.  Heff" 
\an,  8  Am.  Elec.  Gas.  207  ;  Tissot  v.  Great  So.  Teleph.  db  Tel.  Co.,  2  Am. 
o.  Gas.  286. 

lie  fifth  and  sixth  points  are  that  the  board  of  subway  commissioners 
1  by  statute  no  control  over  wires  affixed  to  house  tops  (citing  Wands- 
rih  Dist.  Board  v.  U.  K.  Teleph.  Co.,  2  Am.  Eleo.  Cas.  175,  note);  and 
its  order  attempted  to  exercise  no  such  control;  it  mentioned  *'pole- 
BS*'only. 

lie  seventh  point  is  that  the  plaintiff's  system  of  wires  on  housetops  was 
;  a  nuisance  (citing  U.  S.  Ilium.  Co.  v.  Grant,  3  Am.  Elec.  Gas.  95). 
^oints  eight  and  nine,  that  the  plaintiff's  charter  permitted  it  to  conduct 
business  as  it  was  conducted  (citing  People,  ex  rel.  Mun.  Gas  Co.  v. 
X.  a  memorandum  of  which  will  be  found  in  the  **  (jreneral  Note**  at  the 


666  AMERICAN  ELECTRICAL  CASES,      [vol.  4 

Telegraph  Co.  ▼.  Ciinningfaam. 

end  of  this  volume) ;  and  even  if  it  did  not,  that  afforded  no  excuse  forthe 
destruction  of  its  property  by  the  defendant. 

Points  ten  and  eleven  are  that  the  franchise  granted  to  the  plaintiff  hf 
the  board  of  electrical  control  ^ve  it  the  right  to  maintain  its  wireBO▼e^ 
head,  until  the  appropriate  subways  were  constructed  (citing  PtopU  t. 
Sq»*irt^  2  Am.  Elec.  Gas.  ]7f() ;  or  if  not,  still,  only  such  specific  wires ooold 
be  removed  as  were  dangerous  to  life  (citing  U.  S.  Ilium,  Co,  t.  Omt, 
9upra). 

The  twelfth  point  is  that  eren  conceding  the  authority  of  defendant  to 
remove  the  wires,  by  carrying  them  away  it  exceeded  such  authority  and 
became  a  trespasser  a6  initio,    . 

Point  thirteen,  in  accordance  with  which  the  judgment  was  sustuiied, 
is  that  the  defendant  was  liable  for  the  acts  of  its  servants  in  stealing  the 
wire  in  the  course  of  their  employment,  even  though  the  theft  was  a  vio> 
lation  of  its  instructions.  Upon  this  point  are  cited,  in  addition  to  the 
authorities  referred  to  in  the  General  Term  opinion,  the  following :  Wg- 
giiu  ▼.  Watervliet  Turnpike,  Ac  Co.,  46  N.  T.  23  ;  Cosffrove  v.  Ogden,  49 
N.  T.  255 ;  fJchtmlmn  v.  Sheptey,  85  N.  T.  214 ;  Stewart  ▼.  Broofc^  Ac 
K  R.  Co.,  97  N.  Y.  588 ;  Carpenter  v.  Boeton,  dbe.  R.  A  Co.,  97  N.  T.  4li 


Westekn  Union  Telegraph  Co.  v.  Cunninohaml 

Alabama  Supreme  Court,  June  7, 189S* 
(99  Ala.  814.) 

DKLAT  op  TELICORAM.— RiOHT  of  ▲DDRRSSEB.—  MkNTAL  DIBTBISB. 

The  addressee  of  a  telegram  delivered  for  transmission  in  reply  to  a  mei* 
sage  of  inquiry  as  to  the  health  of  his  mother,  by  the  delay  of  which 
reply-nie^s^ge  he  was  prevented  from  reaching  his  mother  before  her 
death,  has  a  cause  of  action  against  the  company,  and  in  such  action 
the  question  of  punitive  damages  is  for  the  jury,  who  may  award  dam- 
age* for  mental  suffering. 

Tlie  ix>ini>any  cannot  excuse  itself  upon  the  ground  that  prepayment  wtf 
not  made  for  sending  the  telegram,  which  its  agent  accepted  for  traos^ 
mi*^<iion.  it  not  appearing  that  the  sender  knew  of  the  rule  of  the  ooid- 
piny  nHiuirin>:  prepiyment. 

Ca^  of  this  series  cited  m  opinion :  W,  U,  Tel.  Co.  ▼.  Wilmm^  voL  S» 
p.  6S  : 

Appeal  bv  defendant  below  from  judgment  of  Gadsden 
City  Court.     Facts  stated  in  opinion. 
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Telegraph  Co.  v.  Cunningluuiu 

^an  &  Tanner^  for  appellant. 

1.  BiJbrOy  contra. 

u>,  J:  The  complaint  alleges  that  plaintiff,  whose 
vt  was  at  the  time  very  ill  at  or  near  Bluff  City,  Ten- 
3,  sent  by  the  defendant  telegraph  company,  on  the 
ig  of  April  6,  1890,  from  Attala,  Alabama,  to  his 
-in-law  at  Bluff  City,  a  telegraphic  message  as  follows : 

is  ma  ?    Answer  at  once. 

kt  this  message  was  promptly  transmitted  and  deliv- 
to  plaintiff's  brother,  at  Bluff  City,  about  an  hour 
rards,  who  at  once  replied  as  follows : 

Btter  this  morning,  but  little  hopes  of  recovery. 

.t  this  reply  was  given  to  defendant,  to  be  forwarded 
iiately,  which  defendant  promised  to  do,  but  negli- 
T  and  carelessly  failed  to  do  until  the  next  day  aft<er 
s  received;  that  plaintiff,  on  receiving  the  reply, 
^  went  to  his  mother,  and  on  reaching  her  bedside, 
that  she  had  been  dead  several  hours.  The  complaint 
fl  that,  if  defendant  had  promptly  transmitted  and 
)red  his  brother' s  message,  he  would  have  reached  his 
3r  several  hours  before  her  death ;  that  by  reason  of 
lilure,  etc.,  plaintiff  suffered  painful  anxiety  and  dis- 
ot  mind,  etc. 

I  defendant  interposed  demurrers  to  this  complaint^ 
f  the  complaint  contains  a  substantial  cause  of  action, 
nnot  consider  them,  for  the  reason  that  they  are  gen- 
lemurrers,  forbidden  by  the  statute.  Code,  §  2690. 
)  principle  is  settled  by  our  decisions,  that  the  sendee 
message,  between  whom  and  the  company  there  is 
mtractual  relation  in  reference  to  its  transmission, 
^t  maintain  action  for  damages  for  mental  anguish 
red  by  him  by  reason  of  a  negligent  failure  to  transmit 
neflsage.  West.  Un.  Tel.  Co.  ¥•  Wilson,  93  Ala. 
id  cases  there  cited.  We\  ^e  of  opinion  the  present 
laint  discloses  that  relation  between  the  plaintiff  and 
ef endant.    The  message  which  the  plaintiff  sent  to  his 
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flister-in-law,  in  legal  effect,  if  she  had  acted  under  it^  oon- 
stitnted  her  his  agent  to  obtain  for  him  the  necessary 
information  as  to  the  condition  of  his  mother,  and  oomoia- 
nicate  the  same  to  him,  at  his  expense.  The  defendant 
transmitted  and  delivered  this  message,  and  knew  its 
import ;  knew  the  service  was  to  be  i)erformed  by  her, 
for  the  use  and  benefit  of  the  plaintiff,  and  at  his  special 
request.  The  brother  received  the  message,  and  under- 
took to  perform,  and  did  perform,  the  service,  in  the  place 
of  the  sister-in-law;  and  it  is  alleged  the  defendant  received 
from  him  the  reply,  and  agreed  to  send  it.  It  was  com- 
X)etent  for  the  plaintiff  to  ratify,  and  he  did  ratify,  this  sub- 
stitution of  the  brother  for  the  sister-in-law  in  the  perform- 
ance of  the  service ;  and  the  defendant,  knowing  all  the 
fncts.  and  having  received  the  reply  from  the  brother,  and 
agreed  to  send  it,  cannot  be  heard  to  complain  that  the 
agency  was  not  performed  by  the  sister-in-law.  We  think, 
therefore,  the  complaint  shows  a  substantial  cause  of  action 
for  the  recovery  of  damages  for  the  breach  of  a  contract 
made  with  the  plaintiff  to  transmit  and  deliver  the  reply 
message;  and  in  aggravation  of  the  damage  naturally  result- 
ing from  that  breach,  which  in  this  case  is  merely  nominal, 
special  damages  for  mental  anguish,  if  any  resulted,  may 
be  recovered. 

The  evidence  shows  that  the  delivery  of  the  reply  mes- 
sage to  the  agent  of  the  defendant,  if  that  delivery  occurred 
according  to  the  plaintiff's  version,  was  not  accompanied 
by  payment  of  the  toll,  or  reward  ;  the  plaintiff's  testimony 
tendinis  to  show  that  the  agent  agreed  to  accept  payment 
next  morning,  when  it  would  be  more  convenient  to  make 
the  necessary  change.  The  agent.  King,  testified:  *'The 
rules  of  the  company  did  not  allow  me  to  credit  anybody. 
I  had  no  instructions  to  credit  anybody.  Cash  must  be 
paid  l^fore  message  is  sent."  The  evidence  shows  thatlw 
was  the  operator  in  charge  of  the  defendant's  office  at  Bluff 
city.  It  was  his  duty  to  transact  generally  the  telegrapk 
business  of  the  defendant  at  that  place.  He  was  therefore 
a  general  airent  for  that  purpose.     There  is  no  evidence 
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tiig  to  show  that  plaintiff  or  his  agent,  the  brother, 
r  of  any  limitation  imposed  by  the  company  upon  the 
ority  of  its  agent  to  contract  for  the  sending  of  a  mes- 
wit^ont  prepayment  of  the  toll.  Louisville  Coffin  Co. 
okeSj  78  Ala.  372 ;  1  Am.  &  Eng.  Encyc.  Law,  350 ; 
eler  v.   McOuire^   86  Ala.   398.     If,   therefore,   it  be 

as  the  plaintiff's  evidence  tends  to  show,  that  the 
t  waived  the  payment  until  the  next  day,  and  accepted 
nessage,  and  agreed  to  send  it  at  once,  the  defendant 
lot  avail  itself  of  private  instructions,  not  known  to 
plaintiff,  forbidding  the  agent  so  to  act.  Authorities 
a. 

ismuch  as  the  plaintiff's  evidence  tends  to  establish 
QaUjrial  allegations  of  the  complaint,  the  general  charge 
3eted  by  the  defendant  was  properly  refused. 
arge  number  one  requested  by  the  defendant  raises  the 
tion  whether,  as  a  matter  of  law,  upon  the  effect  of  the 
e  evidence,  the  plaintiff  might  recover  punitive  dam- 
We  are  of  opinion  that  was  a  question  for  the  jury. 
I;elegram  disclosed  that  plaintiff' s  mother  was  very  iU, 
but  little  hope  of  her  recovery.  It  was  in  reply  to 
itiff's  message  reqiiestingi  the  information  at  once, 
itiff's  brother  testified  that  he  said  to  the  operator  that 
anted  the  message  to  go  at  once,  and  he  promised  that 
onld.  These  facts  suggested  urgent  necessity  for  the 
Mst  promptness  and  dispatch  on  the  part  of  tbe  defend- 

If,  under  these  circumstances,  as  the  plaintiff's  evi- 
e  tends  to  show,  the  message  was  received  by  the  defend- 
er transmission,  and  was  detained  from  one  day  until 
lext,  we  think  it  was  properly  left  to  the  jury  to  deter- 
>  whether  such  failure  was  or  not  so  grossly  negligent 
•  evince  an  utter  disregard  of  the  feelings  and  rights  of 
>laintiff.  If  such  was  its  character,  the  jury  might 
erly  have  awarded  punitive  damages.  The  charge  was 
erly  refused. 

e  are  asked  to  review  the  ruling  of  the  City  Court 
ling  a  motion  for  a  new  trial.  The  grounds  of  the 
on  insisted  upon  in  argument  are,  1st,  that  the  verdict 
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was  contrary  to  the  evidence;    2nd,   that  the   damages 
awarded  were  excessive. 

It  is  very  clear,  under  the  evidence,  that  we  can  not  dia- 
tnrb  the  raling  of  the  court  on  the  first  ground  of  the  motioo. 
The  testimony  of  plaintiff  s  brother  is  positive  and  emphatic 
that  the  message  was  delivered  by  him,  on  the  night  of  tbe 
6th  of  April,  to  King,  the  operator,  in  person,  who  i>roiniB6d 
to  send  it  at  once.     On  the  contrary,  the  testimony  of  King 
is  positive  and  emphatic  that  the  message  was  not  handed 
to  him  in  person,  but  was  sent  to  him  by  the  hands  of  Davis,  t 
young  man  in  the  office ;  that  he  refused  to  receive  and  trans- 
mit it,  because  not  acC'Ompanied  by  payment  of  the  toll,  untfl 
the  next  morning,  when  plaintiff"  s  brother  called  at  the  office 
and  paid  the  toll.     King's  version  of  the  transaction  is  cor- 
roborated by  Davis.    These  witnesses  were  before  the  jury, 
who  had  the  oppoi-tunity  of  observing  their  demeanor,  and 
determining  more  intelligently  than  we  can  who  was  most 
entitled  to  credit.     Moreover,  the  proof  is  undisputed  that 
the  house  of  plaintiff's  brother,  where  the  message  was 
written,  and  where  he  could  at  once  be  found,  was  only  160 
yards  from  the  telegraph  office.     Taking  the  defendant's 
evidence  as  presenting  the  true  version,  Davis  was  the  man 
appointed  by  King  to  deliver  the  plaintiff's  message  of 
inquiry.     Davis  delivered  it,  and  received  from  plaintiffs 
brother  the  reply,  with  the  request  that  it  be  transmitted 
at  once,  and  the  statement  that  he,  the  sender,  would  call 
next  morning  and  pay  for  it.     Davis  carried  it  to  the  office, 
and  offered  it  to  King,  making  known  the  sender's  request 
In  view  of  the  urgent  nature  of  the  message,  and  the  very 
short  distance  the  sender  then  was  from  the  office,  it  was 
clearly  King's  duty  to  have  notified  the  sender  of  his 
unwillingness  to  send  the  message  vdthout  prepayment  of 
the  toll,  so  as  to  have  given  the  latter  an  opportunity  to 
comply  with  the  demand.     This  duty  he  ignored,  and  left 
the  sender  to  remain  in  reliance  upon  the  belief  that  the 
message  had  been  promptly  transmitted.     This  was,  in  our 
judgment,  of  itself,  a  waiver  of  the  right  to  demand  pre- 
payment, and  it  was  King's  duty  to  have  sent  the  message. 
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The  plamtiflTs  actual  damages  in  this  case  were  alone 
BQstained  in  the  mental  anguish  he  suffered  by  reason  of 
not  reaching  his  mother's  bedside  before  her  death.  The 
law  fixes  no  standard  by  which  to  measure  such  damages, 
DKoept  the  application  to  the  peculiar  circumstances  of  the 
ease,  of  the  sound  judgment  and  discretion  of  the  jury, 
and  their  just  and  impartial  determination  of  what  sum  is 
fair  and  right  to  be  awarded.  The  jury  in  the  present  case 
awarded  five  hundred  dollars.  In  this  sum  they  may  have 
lawfully,  as  we  have  said,  included  damages  by  way  of 
punishment.  The  amount  is  not  so  great  that  we  can  say 
it  is  manifestly  unjust  or  oppressive,  and  we  must,  there- 
fore, treat  the  verdict  as  not  an  improper  exercise  of  the 
diararetion  of  the  jury.  The  judgment  of  the  City  Court  is 
affirmed. 


KOTB. — See  Indkz,  titles  *' Mental  Distress,** ''  Reoeiver  or  Addressee." 
For  euiier  Alabama  telegraph  cases,  see  W.  U,  TeL  Co*  v«  BendertOA, 
t  Am.  EL  Oas.  570,  and  note  thereto. 
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(6S  Ark.  894. 
srAm 


The  act  of  Ihrch  1, 18BS,  wliich  impoaes  >  ] 
lauij  for  refa^  to  "  bransmit  orer  its  wi 
mcaMge  tendered  to  tbe  oompuij'  for  tn 
pCBBltT  for  tefu^  to  deliTO'  the  telegn 
the  Bd  JT«eeee. 

Cues  of  this  aeries  cited  in  opinion :  Lilt 
Daeit,  xoL  1,  p.  &£«  ;  Frautnthal  y.  W.  ■ 

Appeal  by  plaintiff  below  fn 
Court,  Garland  county.     Facts  sts 

Charles  D.  Greazes,  for  appella 

U.  31.  <t  G.  B.  Rose,  tor  appeU 

CocKRiLL,  C.  J.:  The  act  of  M 
penally  upon  a  telegraph  company 
mit  over  its  wires  to  localities  on  ita 
ered  to  the  comjiany  for  transni 
question  in  this  case  is,  does  this  h 
for  the  conipany'srefusaltodelive: 
Bee  after  it  has  been  transmitted  o' 
ity  on  its  line  to  which  it  is  addre* 

The  terms  of  the  act  are  confine 
init  over  the  wires."  The  languag 
deliver  the  message,  as  in  the  In< 
argument :  nor  is  it  simply  "  to  tra 
18$1,  which  was  construed  to  a 
addressee,  in  the  Lttde  Sock, 
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Darfe^  41  Ark.  79.  The  terms  of  the  present  act  confine  the 
penalty  to  tlie  refusal  to  transmit  over  the  wires  to  the 
locality  on  the  line  to  which  the  message  is  addressed. 

The  statute  is  penal,  and  its  terms  cannot  be  extended 
beyond  their  obvious  meaning.  Where  there  is  a  doubtt 
such  an  act  ought  not  to  be  construed  to  inflict  a  penalty 
which  the  Legislature  may  not  have  intended.  This  is  a 
familiar  rule  of  construction.  Applied  to  this  case,  it 
resolves  the  question  in  favor  of  the  company,  for  it  cannot 
be  said  that  the  language  plainly  implies  the  intention  to 
visit  a  penalty  for  a  refusal  to  deliver  a  message  after  it 
has  been  transmitted.  It  follows  that  it  is  only  when  a 
telesgraph  company  doing  business  in  this  State  refuses  to 
transmit  a  message  tendered  to  it  that  the  penalty  is 
incnrred.  FrauentfuU  ¥•  Western  Union  Telegraph 
Co.,  50  Ark.  78. 

When  the  message  is  transmitted,  and  the  company  neg- 
lects or  refuses  to  deliver  it  when  its  obligation  requires 
delivery,  the  person  injured  is  remitted  to  his  common-law 
remedy.  The  appellant  does  not  contend  that  he  has 
alleged  facts  entitling  him  to  recover  on  the  latter  scora. 
We  find  no  error,  and  the  judgment  will  be  affirmed. 


NoTB.—  In  W.  U,  Tel.  Co.  ▼.  FeUner,  Supreme  Court,  June  17,  1898  (58 
A:^.  89),  held  that  in  an  action  for  failure  to  deliver  a  message  instruot- 
ins  the  addressee  to  purchase  stock  for  the  sender,  the  mere  fact  that  the 
gfeock  advanced  shortly  after  the  message  was  sent  and  remained  so  until 
after  the  trial  does  not  entitle  the  sender  to  special  damages  against  the 
telegraph  company,  in  absence  of  proof  that  if  the  stock  had  been  pur- 
ohaoed  it  would  have  been  sold  at  a  profit. 

For  earlier  Arkansas  telegraph  cases,  see  vol.  8,  p.  604,  and  preceding 


The  foUowing  telegraph  negligence  cases  were  decided  in  Caufobnia 
dnring  the  period  covered  by  this  volume : 

Robert  Aehe9(m  Y.  W,  XJ.  Tel.  Co.,  Supreme  Ck>urt,  Deo.  8,  1892  (96  Cal. 
641). 

In  aa  action  for  damages  due  to  error  in  transmission  of  a  teleg^ram,  in 
absence  of  an  allegation  in  the  complaint  of  facts  going  to  show  special 
temagea,  only  nominal  damages  can  be  recovered. 

Kemyon  t.  W.  U.  Tel.  Co.,  Supreme  Court,  Dec.  21,  1898  (100  Oal.  464). 

In  an  action  for  damages  for  failure  to  deliver  a  message  and  oonaequeBi 
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failure  of  plaintiff  to  receive  an  appointment  to  an  offioe,  the  tenure  of 
which  was  only  at  the  pleasure  of  the  appointing  officer,  damages  for  k» 
of  salary  are  speculative  and  cannot  be  made  a  basis  for  recovery. 

Colorado.—  In  W,  D.  Tel.  Co.  y.  Comweli,  Court  of  Appeals,  Oot.  %L  tW 
(S  Col.  App.  491),  held,  that  under  the  rule  in  Hadley  v.  Baxendale,  a  tele- 
graph company  which  held  a  telegram  three  and  a  half  hours  in  the 
receiving  and  terminal  offices  was  held  liable  to  the  addressee  only  in  the 
cost  of  sending  the  message  and  incidental  expenses,  the  importance  of 
prompt  delivery  and  loss  probable  from  delay  not  being  apparent  from  the 
or  known  to  the  operator. 


Western  Union  Telegraph  Company,  Appellant,  ▼• 

Charles  M.  Wilson,  AppeUee. 

Florida  Supreme  Court,  Nov.  8, 189S* 

(8S  Fla.  527.) 

Failure  to  dsliveb  cipher  telegram.— Damagu. 


The  rule  of  Hadley  ▼.  Baxendale  applies  to  contracts  for  the 
of  telegrams.  Therefore  for  failure  to  transmit  and  deliver  a  cipher  or 
unintelligible  dispatch,  only  nominal  damages,  or  the  sum  paid  for  trtns- 
mission,  can  be  recovered. 

W,  U.  TeL  Co.  V.  Hyer,  2  Am.  Eleo.  Cas.  484,  overruled. 

Cases  of  this  series  cited  in  opinion :  W.  U,  Tel,  Oo,  y.  HaJl,  toI.  8,  p.  866; 
Fir$t  National  Bank  v.  Telegraph  Co.,  yoL  1,  p.  281 ;  Candee  v.  W.  V. 
TeL  Co.,  vol.  1,  p.  99 ;  Daniel  ▼.  W.  U.  Tel.  Co.,  voL  1,  p.  660;  Beauprt 
V.  Pacific  A  Atlantic  Tel.  Co.,  voL  1,  p.  141 ;  Tyler,  UUmam  A  Co.  ▼• 
W.  U.  TeL  Co.,  vol.  1,  p.  14;  ManviUer.  W.  U.  2W.  Co..  toL  1,  p.  «•. 
W.  U.  Tel.  Co.  V.  EdeaU,  vol.  1,  p.  715 ;  Hibbard  ▼.  W.  U.  TeL  Co., 
vol.  1,  p.  63 ;  Thompson  v.  W.  U.  Tel.  Co.,  voL  1,  p.  772;  W.  U.  Td.  Go- 
V.  Ifyer  Broe.,  vol.  2,  p.  484;  Daughtery  y.  Am.  Un.  Tel.  Co.,  vol.  li 
p.  588 ;  W.  U.  Tel.  Co.  v.  Way,  vol.  2,  p.  455 ;  W.  U.  Td.  Co.  ▼.  Fatmat, 
vol.  1.  p.  666 ;  W.  U.  TeL  Co.  v.  Reynolds,  vol.  1,  p.  487;  Ouifioii  v.  W> 
U.  Tel.  Co.,  vol.  2,  p.  699. 

Appeal  from  jadgment  rendered  in  Circuit  Court, 
Escambia  county,  in  favor  of  plaintiff.  Facts  stated  in 
opinion* 
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MaUary  <ft  Maxwellj  for  appellant. 

John  C.  Avery  J  for  appellee. 

Taylor,  J.:  The  appellee  sued  the  appellant  in  the 
lircnit  Court  of  Escambia  county,  in  case,  for  damages  for 
t»  failure  to  transmit  and  deliver  a  telegraphic  message  in 
ipher.  The  suit  resulted  in  a  judgment  for  the  plaintifiF  in 
he  sum  of  $688.88,  and  therefrom  the  defendant  telegraph 
ompany  appeals. 

The  declaration  alleges  as  follows :  **  That  the  Western 
Jnion  Telegraph  Company,  a  corporation,  the  defendant, 
n  the  12th  day  of  December,  1887,  was  engaged  in  the 
•nsiness  of  transmitting  telegraphic  messages  between 
^ensacola,  Florida,  and  New  York,  in  the  State  of  New 
fork,  and  in  the  delivery  thereof  to  other  cable  and  tele- 
iraph  companies  for  transmission  to  Liverpool,  England, 
rhere  the  said  plaintiff  had  a  regular  merchant  broker  or 
gent,  to  wit,  one  A.  Dobell,  through  whom  the  plaintiff 
legotiated,  by  means  of  such  messages,  the  sale  in  Europe 
i  cargoes  of  lumber  and  timber,  the  plaintiff  being  then 
nd  there  a  timber  and  lumber  merchant  at  the  city  of 
^ensacola.  That  on  said  day  the  plaintiff  delivered  to  the 
[efendant,  and  the  defendant  received  from  him  at  its 
ffice  in  the  city  of  Pensacola,  and  undertook  to  transmit 

nd  cause  to  be  transmitted,  and  it  was  its  duty  to  trans- 
lit  and  cause  to  be  transmitted,  to  the  said  A.  Dobell,  the 
oUowing  cipher  message : 

DobeU,  LiTerpool: 

GladfalnesB — shipment  —  rosa  ~  bonheur — lucif orm — banewort — 
mgiii. 

Which  the  said  Dobell  would  have  understood,  and  the 
laintiff  intended  to  be  an  offer  of  a  cargo  of  lumber  and 
imber  from  said  port  of  Pensacola  for  sale  through  the 
Etid  Dobell  in  Europe,  and  the  said  Dobell  would  have  sold 
lie  same  for  the  plaintiff  on  the  terms  of  said  offer  at  a 
refit  to  the  plaintiff  of  twelve  hundred  dollars,  but  the 
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defendant  failed  and  B^lected  t< 
TJoIation  of  its  duty  to  the  plainti 
I088  of  $1,200."  and  therefore  he  si 
At  the  trial,  the  plaintiff,  over  t1 
was  permitted  to  testify,  in  estab 
clatDied,  that  he  had  to  sell  his  ct 
Qiwn  the  market  for  the  best  price 
fiftr  two  shillings  a  load,  and  wh 
less  than  the  price  at  which  he  offi 
mfttage  failed  to  be  sent.  The  o' 
defendant  to  this  testimony  was,  t 
be  shown  thereby  was  too  remote, 
templation  of  the  parties  at  the  tit 
of  the  contract  for  the  transmissl 
this  ruling  the  defendant  excepte 
error.  The  question  presented  is, 
are  of  damages  to  be  recovered  of  a 
ing  itself  out  to  the  service  of 
the  transmitter  of  messages  by  el 
to  transmit  or  deliver  a  messagt 
language  unintelligible  except  to  1 
hidden  meaning.  As  this  quest 
passed  upon  by  this  court  cor 
find  It  imjKissible  to  become  ^ 
think,  contrary  to  the  great  weij 
adjudications,  both  in  this  conni 
take  it  up  with  diffidence  that  find 
thai  the  decision  heretofore  was 
r.  Tet.  Co.  V.  Hyer  Bi-os.,  22  Fla 
In  that  case  the  majority  of  the  co 
following  well-established  rule  firs 
tocarrifrs  of  goods  in  the  cause  ct 
(fah\  it  Exoh.  341:  "Where  two  ] 
tract,  which  one  of  them  has  broke 
other  jiiirry  ought  to  receive  in  r 
ctMitnii-t  should  be  either  such  as 
ti:iily  be  considered  as  arising  nati 
the  iisiinl  course  of  things,  from  si 
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self,  or  snch  as  may  reasonably  .be  supposed  to  have  been 
in  the  contemplation  of  both  parties  at  the  time  they  made 
the  contract,  as  the  probable  result  of  the  breach  of  it," 
hold  that  it  has  no  applicability  to  the  contracts  of  tele- 
graph companies  for  the  transmission  of  messages,  and  that 
Buch  companies  may  be  justly  considered  and  treated  as 
standing  alone,  a  system  unto  itself.  The  reasoning  leading 
to  this  conclusion  is  as  follows:  ''The  common  carrier 
charges  diflferent  rates  of  freight  for  different  articles,  accord. 
ing  to  their  bulk  and  value,  and  their  respective  risks  of 
transportation,  and  provides  diflferent  methods  for  the  trans- 
portation of  each.  It  is  not  shown  here  that  the  defendant 
company  had  any  scale  of  prices  which  were  higher  or 
lower,  as  the  importance  of  the  dispatch  was  great  or  small. 
It  cannot  be  said,  then,  that  for  this  reason  the  operator 
should  be  informed  of  its  importance,  when  it  made  no 
difference  in  the  charge  of  transmission.  It  is  not  shown 
that  if  its  importance  had  been  disclosed  to  the  operator 
he  was  required  by  the  rules  of  1;he  company  to  send 
the  message  out  of  the  order  in  which  it  came  to  the  ofBce- 
witb  reference  to  other  messages  awaiting  transmission, 
that  he  was  to  use  any  extra  degree  of  skill,  any  different 
method  or  agency  for  sending  it,  from  the  time,  the  skill 
used,  the  agencies  employed  or  the  compensation  demanded 
for  sending  an  unimportant  dispatch,  or  that  it  would  aid 
the  operator  in  its  transmission.  For  what  reason,  then 
could  he  demand  information  that  was  in  no  way  whatever 
to  affect  his  manner  of  action,  or  impose  on  him  any  addi< 
tional  obligation?  It  could  only  operate  on  him  persua- 
sively to  perform  a  duty  for  which  he  had  been  paid 
the  price  he  demanded,  which  in  consideration  thereof 
he  had  agreed  to  perform,  and  which  the  law  in  consid. 
eration  of  his  promise  and  the  reception  of  the  consid- 
eration therefor  had  already  enjoined  on  him."  The 
answer  to  all  this  is  that  the  same  argument  is  equally 
applicable  as  a  reason  why  the  rule  in  Hadley  v.  Baxen- 
dale  should  not  apply  to  carriers  of  goods  for  hire.  The 
carrier  of  goods,  in  contracting  to  carry  and  deliver,  deals 
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with  til-  tangible ;  when  hecontra( 
from  tie  rixible,  tangible  subjeci 
be  the ;  Tobable  damage  respiting  i 
on  his  part,  and  so  has  the  other 
the  carrier ;  therefore  the  damaj 
bfv^'  h  i>y  the  carrier  can  properl; 
into  t';-  contemplation  of  both  p' 
it  is  lii'.-i  miituaUiy  in  (he  conten 
tXe  c.'.fraet  of  the  results  tha 
direcity  from  its  breach  that  real 
fratnrv  of  the  rale  that  the  damaj 
piatH  are  in  fact  the  damages 
for  th.' breach.  Why?  Because 
jarti"  haring  mutualljf  conten 
goinc  iDto  such  contracts,  thos 
inferred  as  having  entered  into 
dement  thereof.  The  rule  in 
applicable  alone  to  breaches  of 
concisely  the  measure  of  damagi 
contro'-ts  that  do  not  within  the 
fix  the  penalty  to  follow  their  br 
rule  does  nothing  more  than  t< 
pott  of  the  contract  which,  in  th 
mtttnaU'j  agreed  upon  between  t 
which  tlieir  contract  itself  ia  s 
leading  feature  of  the  rule,  we  th 
of  in  the  discussion  of  the  questi 
JW.  Co.. supra,  i.  e.,thatthedami 
role  arise  ex  contractu,  and  that, 
in  all  the  essential  elements  that  e 
contract,  the  whole  fabric  becon 
rent  in  the  eyes  of  the  law.  T 
law.  that  one  party  to  a  contract  i 
that  a  bre.-ich  of  that  contract  w 
loss  of  thousands  of  dollars,  and 
can  recover  of  the  other  ^r^y  to 
lo  him.  unforeseen,  unexpected, 
gtnted-to  damages  seems  to  us  i 
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f  all  the  old  landmarks  in  reference  to  damages  upon 
roken  contracts,  and  the  establishment  of  a  new  rule,  that 
i  neither  fair,  jast  nor  equitable;  and  which,  if  it  is  to  be 
pplied  to  the  broken  contracts  of  telegraph  companies, 
mst  also,  according  to  every  principle  of  consistency,  be 
pplied,  under  like  conditions,  to  every  violated  contract 
rhere  individuals  are  the  contracting  parties.  The  argu- 
lent  in  Hj/er  Bros.  v.  W.  U.  TeL  Co.^  supra^  that  it  was  not 
hown  that  the  telegraph  company  would  have  charged  more, 
r  used  more  dispatch  or  taken  more  care,  or  been  aided  in  any 
ray  in  the  performance  of  its  duty,  if  it  had  been  informed 
f  the  contents  or  purport  of  the  message  contracted  to  be 
ent  in  that  case,  is  entirely  foreign  to  the  question.  In 
rriving  at  the  rule  of  law  as  to  the  damage  that  parties  to 
ontracts  are  entitled  to,  as  a  matter  of  legal  right,  upon 
•reach  thereof,  a  consideration  of  anything  that  might 
r  might  not  in  fact  have  prevented  the  wrongful  breach 
as  nothing  to  do  with  the  subject  whatever.  But  we 
re  to  look  to  and  consider  the  mutual  rights  of  the 
arties  from  the  inception  of  the  contractual  relations 
etween  them,  down  through  the  contract  itself,  to  the 
reach  complained  of.  One  of  the  primary  rights  that 
ach  party  has,  who  is  about  to  ent/er  into  a  contract  with 
nother,  a  breach  of  which  may  result  in  damage,  is  to  be 
0  situated  that  he  may  foresee  what  direct  probable 
^nlts  will  reasonably,  and  in  the  usual  course  of  events, 
allow  bad  fjiith,  neglect,  or  other  breach  upon  his  part. 
Vhy?  Not  that  it  will  or  will  not  in  fact  deter  him  from 
eing  delinquent,  but  that  he  may,  if  he  will,  so  act  as  to 
nard  against  and  avoids  for  his  own  benefit,  the  foreseen, 
alamitous  consequence,  or  that  he  may,  if  he  does  not,  be 
;eld  to  have  knowingly  and  willingly  subjected  himself  to 
he  cantemplaied  consequences  of  his  wrong,  that  from 
eing  foreseen  and  contemplated,  the  law  will  impute  his 
onsent  thereto. 
That  the  rule  formulated  in  Hadley  v.  Baa^endale,  supra^ 
s  the  one  properly  applicable  to  the  contracts  of  telegraph 
ompanies  for  the  transmission  of  messages,  has  the  sup* 
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port  of  the  overwhelming  weight  o1 
only  as  to  the  namericat  strength  ( 
ring  therein,  but  in  the  logical  sode 
upon  which  their  cooclasions  rest,  i 
following  authorities :  W.  U.  TeL 
444:  *i/W'r<  t.  S/uart,  h.  R.  1  C 

W.  r.  7VA  Co.,  8  Diss.  131 ;  Whit 
Fed.  Rep.  710;  B'ddaia  v.  U. 
744:  W.  C.  Tel.  Co.  v.  Grahan 
9  Am.  Rep.  236U  First  XatU 
graph  Co.,  30  Ohio  St.  655  (S.  i 
OriMlev  T.  IT.  V.  Tel,  Co.,  34  ^ 
Rep.  452);  J>aHM  r.  W.  U.  Tel. 
48 Am.  Rep.  30oV.  Beaitprew.Paci 
91  Minn.  155  ;  Truey.  Telegraph  Co. 

W.  U.  TeL  Of..  98  Mass.  232:  U.  S.  1 
St.  263;  Tyler,  ritniOH  *  Co.  T.  If 

U.  S.  Td.  Co.  V.  Gil'Jerslete,  29  M« 
T.  KirK-pafrici.  76  Texas.  217 ;  Ca 
0».,  1W»  X.  C.  300  :  Landsberger  v 
Barb.  53-^;   ,Vanrltle  v.  IF.  U.  T 

W.  r.  Tef.  Co.  T.  F^lsall,  63  Texas, 
TH.  Co..  :t!  Wis.  5rK:i :  Thompmn  t. 
5;n  :  .V>-:l'S  t.  IT.  C  Tel.  0>.,  37  Mc 
Co.  T.  CornirflL-iCo\.  App.  491  ;  3  ! 
90?;  Wvxxi's  Mayne  on  Damages,  4 
Eleotrioity,  sectiuDs  311  to  316  and 
375  inclusive.  Opposed  to  this  am 
folKnviiii:  decisions  by  divided  com 
of  the  Gei-irjjia  and  Mississippi  cas 
//at  Hi'-s.,  sufra:  Dougherty i 
7,'^*  Ala.  U'S  V?.  C.  89  Ala.  191  ;  7 
r.  Tel.  Co.  \.  Way.  ^^  Ala.  542 
n:   r.   T,1.  Co.  v.  Fatman.  73  ( 

ir.  r.  T:'.  Co..  m  Miss,  lei  (5  s 

case  of    II .  r.  Tc/.  Co.  ».  Rcyno 

cited  as  siistainiiii:  a  contrary  rule. 
that  case  will  ilisclose  rhe  fact  that  1 
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piredioated  upon  a  statutory  provision  in  their  Code. 
In  the  case  at  bar,  the  message  that  it  is  alleged  the 
defendant  company  failed  to  send  was  in  cipher,  and  con- 
tained nothing  that  would  indicate  to  the  defendant's  oper- 
ator whether  it  contained  a  criticism  upon  the  ^^  Horse 
Fair"  painting  by  the  great  artist,  Rosa  Bonheur,  named 
in  the  message,  or  whether  it  related  to  a  matter  of  dollars 
and  cents.  There  was  no  explanation  made  to  the  operator 
as  to  its  meaning  or  importance,  except  that  the  plaintiff 
said  that  the  word  ^'gladfulness,"  in  the  message  had  a 
special  meaning.  What  that  special  meaning  was,  he  did 
not  disclose.  Under  these  circumstances,  all  that  the 
plaintiff  could  rightfully  recover  for  the  defendant's  failure 
to  send  or  deliver  the  message  would  be  nominal  damages, 
or,  at  most,  the  sum  paid  by  him  as  the  price  of  its  trans- 
mission. It  was  error,  therefore,  for  the  court  to  admit 
tefldmony  as  to  the  damage  sustained  by  the  plaintiff  by 
the  loss  of  sale  of  a  cargo  of  timber  consequent  upon  the 
&ilare  to  forward  the  message. 

There  is  another  feature  presented  in  the  proofs,  aside 
from  all  that  has  been  said  upon  the  rule  of  damages  in 
such  cases,  that  would  prevent  the  recovery  had  in  this 
case.  The  plaintiff  himself  testifies  that  he  received  from 
his  agent,  Dobell,  in  Europe,  an  offer  for  the  cargo  of  tim- 
ber. What  that  offer  was,  is  nowhere  stated  or  shown. 
Then^  he  says :  **  I  decided  to  maTce  a  final  proposition^ 
which  I  did  by  taking  the  message  to  the  telegraph  office, 
fliat  was  not  sent,  which  message,  when  translated,  was  an 
offer  hy  me  of  said  cargo  of  timber  for  sale  at  64  shillings 
per  load."  Then  he  says  that  he  missed  the  sale  of  the 
cai;go  ai  the  terms  offered  hy  him  in  his  message  in  conse- 
quence of  the  defendant's  failure  to  send  it,  and  conse- 
quently, had  to  sell  on  the  market  for  the  best  price  he 
could  get,  which  was  62  shillings  per  load.  There  is  not  a 
word  of  proof  in  the  record  to  show  that  his  offer  contained 
in  the  unsent  message  would  ever  have  been  accepted,  or 
that  he  could  ever  at  any  time  have  sold  the  timber  at  the 
price  at  which  he  so  offered  it,  or  that  it  could  ever  have 
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been  sold  at  aoy  greater  price  t 
leoeiTed  for  same,  whether  his  n 
not.  Yet,  Iq  the  face  of  this  sta 
have  been  allowed  to  the  plaintL 
between  a  price  at  which  he  sim 
sale  andi  the  price  actually  receii 
a  word  of  proof  to  show  whei 
which  he  offered  it  for  sale 
obtained  for  it  or  not. 

The  appellee  contends  that  b< 
W.  U.  Teh  Co.  V.  Nyer  Bros. 
damagea  cannot  be  considered ; 
Stare  decisis.  This  doctrine,  as  i 
erly  applicable  to  decisions  fun 
and  those  construing  statutes,  at 
the  validity  of  contracts  in  wl 
may  have  been  macle  upon  the  fa: 
to  their  validity,  in  which  cases  f 
same  qiiei>tioDs  will  be  adliered 
this  case  falls  within  the  mle. 

In  reversing  the  fonner  nilin 
Bros.,  we  do  not  interfere  with  a 
upon  the  faith  of  th;U  adjudicati' 
of  damages,  as  ujion  an  abstract 
breach  of  such  contracts.  Of  ' 
rule  laid  down  in  that  case,  we  . 
aatistied  ;  and  in  such  case  in  det 
overruling  it  as  a  solemn  adjnd 
emed  largely  by  a  consideratioi 
likely  tiow  from  the  enunciation 
one  or  the  other  of  the  two  rules, 
elude  thnt  the  affirmanceof  what 
ous  rule  in  that  case  will  be  prod 
ing  and  harmful  results  than  w< 
ance  thereof,  then  it  becomes  our  i 
snob  we  think  would  be  the  res 
unilateral  and  wholly  unfair,  as  ^ 
cannot  see  why,  if  the  protection 
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taxendale  is  to  be  withheld  from  contracts  with  telegraph 
ompanies,  it  should  not  also  be  denied  in  the  daily  recurring 
ontractual  controversies  between  individuals.  To  over- 
im  the  rule  in  controversies  as  between  man  and  man 
^oiild  be  such  an  uprooting  of  the  old  landmarks  as  to 
lake  it  impracticable  to  surmise  the  harmful  results  that 
'oald  follow.  Entertaining  these  views,  we  do  not  think 
tiat  the  doctrine  of  stare  decisis  constrains  us  to  adhere 
>  the  rule  in  Hyer  Bros.,  but  think  that  less  harm  will 
>llow  our  return  to  the  well-beaten  and  familiar  track  that 
imishes  a  plain  and  easily  comprehended  rule  for  all  con- 
racting  parties,  be  they  corporate  or  individual. 

The  judgment  appealed  from  is  reversed,  and  a  new  trial 
rdered. 

RA.NEY,  C.  J.  (concurring):  A  reconsideration  of  the 
uestion  of  the  measure  of  damages  involved  here  confirms 
tie  correctness  of  the  view  expressed  in  my  dissenting 
pinion  in  W.  U.  Tel.  Co.  w.  Hyer  Bros.,  22  Fla.  649  ei  seq.^ 
I  South.  Rep.  1 29),  and  I  concur  in  the  opinion  of  Judge 
'aylor  that  the  rule  followed  in  the  case  mentioned  is 
n&ir,  and  ought  not  to  be  perpetuated;  and,  without 
ommitting  myself  further  upon  the  question  of  stare 
^.ecisiSj  my  conclusion  is  that  more  injury  will  result 
a  the  future  from  adhering  to  the  rule  of  the  Hyer  case 
ban  will  accrue  to  parties  to  past  transactions  from  chang- 
ng  it,  and  that  the  judgment  should  be  reversed.  Cooley's 
Jon,  Lim.  (5th  ed.),  65,  and  note  1 ;  Wells  on  Stare  Decisis, 
ection  624,  et  seq,;  Chamberlain  on  Stare  Decisis,  19. 

Mabry,  J.,  dissented. 


KOTB. — See  note  to  next  case. 
VOL.  IV — 43. 
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IlTTIBirATIONAL  OOEAIT  TbLEORAI 

T.  Charles  Saundbr 

Florida  Supvewu  Court,  1 

(S3  FU.  4M.] 

Delay  of  TEi-EoitAM.— DAiuaBS. 

(Head-note  b;  the  oourt) ; 

In  an  action  sounding  in  tort,  but  for  comp 
of  a  contract  by  a  telegraph  compaoy  to 
graphio  mesaai^e,  mental  pain  and  sufferi. 
ages  for  which  a  recovery  can  be  had.  A 
graph  oompany  to  promptly  wnd  or  delii 
oontract  results  in  no  other  damage  than 
only  recovery  that  can  be  had  would  be  i 
theprioepaidforthe  tranamisflionof  thai 

The  person  to  whom  a  telegratn  is  sent  can 
ever  legal  damage  results  to  him  froii 
pany  in  its  transmission  or  delivery,  whei 
interested  in  it,  or  that  ic  is  for  his  benefi 
him  from  such  negligence. 

Cases  of  this  series  cited  in  opinion  :  So  1 
p.  84S :  aulf,  <£c.  Co.  y.  I.  Levy,  vol.  1,  p 
vol.  2,  p.  771 ;  If.  U.  Tel.  Co.  v.  Cooper, 
■w.  Broeteke.  vol,  3,  p.  815;  W.  V.  Tet.  C 
Wadneorth.\.  W.  U.  Tet.  Co.,  vol.  2,  p. 
vol.  8.  p.  640 ;  Chapman  v.  W.  U.  Tet.  Ct 
U.  Tel.  Co.,  vol.  3.  p.  734;  Burneltf.  V 
Ruasell  v.  IC.  U.  Tel.  Co..  vol.  1.  p.  553 ; 
p.  688  ;  Chate  v.  IV.  U.  Tel.  Co.,  Tol.  3. 
Co.,  vol.  3,  p.  e-io. 

Appkal  by  defendant  below  ft 
Court,  Jirevard  county.     Facts  8ta 

John  E.  Hartridge  and  Jones  & 

J).  L.  Oaulden,  for  apiwlleo. 
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Taylor,  J. :  The  appellee  sued  the  appellant,  in  case,  for 
ts  alleged  negligence  in  not  promptly  delivering  to  him  a 
diagram  transmitted  over  its  line.  The  plaintiff  recovered 
idgment  for  $1,200,  and  from  such  judgment  the  defend- 
nt  company  appeals. 

The  declaration  is  as  follows  :  ^'The  defendant,  Charles 
iaunders,  by  D.  L.  Gaulden,  his  attorney,  sues  the  Inter- 
ational  Ocean  Telegraph  Company,  for  that  whereas  the 
lefendant,  on  the  4th  day  of  October,  A.  D.  1890,  was  pos- 
essed  of  and  using  and  operating  a  certain  telegraph  line 
xtending  from  the  city  of  Jacksonville,  Duval  county, 
(tate  of  Florida,  to  the  town  of  Titusville,  Brevard  county, 
Itate  of  Florida ;  that  said  two  places  are  distant  from  each 
»ther  about  160  miles,  and  are  connected  by  direct  line  of 
aid  defendant  telegraph  company  and  the  Jacksonville, 
IVimpa  &  Key  West  Railway.  That  plaintiffs  wife,  Alice 
r.  Saunders,  on  the  said  4th  day  of  October,  1890,  was 
leised  with  a  mortal  malady  in  the  said  city  of  Jackson- 
rille,  and  that  about  the  hour  of  seven  o'clock  on  the  morn- 
ng  of  October  4th,  1890,  the  superintendent  of  St.  Luke's 
iospital  presented  to  the  defendant  the  following  message, 
x>  wit: 

**  Jacksonville,  Fla.,  Oct.  4th,  1800. 
Charles  Saunders,  Titusville :  Wife  dying  ;  come  at  once,  or  send  wishes 
ij  wire. 

[Signed],  Superintendent  St.  Luke's  Hospital." 

« 

*That  said  message  was  accepted  by  the  defendant  fcp 
mmediate  transmission  and  delivered  to  him  at  Titusville  at 
;he  full  rate  charges  or  toll,  and  that  through  the  gross, 
canton  and  reckless  negligence  of  defendant,  and  in  palpa- 
)le  violation  of  its  duty,  the  message  was  held  by  the 
lefendant,  and  not  delivered  to  him  until  about  the  hour 
)f  half -past  nine  o'clock  on  the  night  of  the  sixth  day  of 
)ctober,  A.  D.  1890.  That  said  message  was  recrived  at 
aid  Titusville  office  on  the  morning  of  the  fourth  day  of 
)ctober,  1890,  at  half -past  eight  o'clock,  but  was  not  deliv- 
tred  to  him  for  over  sixty  hours  after  the  same  was  received 
kt  the  Titusville  office.     That  his  said  wife  died  in  the  city 
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of  Jacksonville  on  the  6th  day  of  October,  1890,  and  hence 
said  message  was  not  delivered  to  him,  or  received  by  him, 
until  ten  and  a  half  hours  after  his  wife's  death.    That 
there  was  only  one  train  leaving  'IHtusville  each  day,  at  the 
hour  of  nine  o'clock  A.  M.,  for  the  city  of  Jacksonville, 
which  said  train  arrived  in  Jacksonville  at  the  hour  of  half- 
past  six  o'clock  P.  M.     That  had  said  message  been  deliv- 
ered promptly,  he  could  have  arrived  in  Jacksonville  on 
Saturday  night,  October  4,  1890.     That  by  reason  of  this 
UHgligence  and  breach  of  duty  on  the  part  of  the  defend- 
ant, he  was  prevented  from  telegraphing  to  said  snperin- 
tendent  his  wishes,  and  was  prevented  from  attending  his 
dying  wife  and  ministering  to  her  in  her  la^t  hours,  and 
also  from  making  desired  preparations  for  her  interment 
That  said  message  was  sent  by  the  superintendent  of  St 
Luke's  Hospital,  and  he  paid  defendant  full  rates  or  toll 
thei-efor,  to  wit,  the  sum  of  forty  cents  at  the  TitasviUe 
oitice,  and  as  said  defendant  failed  to  deliver  said  message 
promptly,  and  notified  the  said  superintendent  of  St.  Lukes 
Hospitiil  that  said  message  had  not  been  delivered  and  col- 
lected the  sum  of  forty  cents  charges  on  said  message, 
which  said  forty  cents  was  charged  to  plaintiff  by  said 
superintendent,  and  which  he  had  to  pay,  thereby  entailing 
a  loss  of  forty  cents  on  this  plaintiflf.     By  reason  of  which 
said  defaults,  wrong  and  negligence  on  the  said  defendant's 
part,  plaintilf  incurred  a  loss  and  damage  of  the  said  forty 
cents  paid  as  aforesaid  on  account  of  the  cliarges  made  and 
collected  from  said  superintendent  of  St.  Luke's  Hospital, 
which  plaintiff  had  to  pay  as  a  legitimate  charge  against  him. 
And,   besides  this,  the  plaintiff  suffered  great  damage  by 
reason  of  said  wrong  and  injury  so  done  by  the  defendant 
to  his  affections  and  feelings  ;  and  the  plaintiff  then  and 
there  suffered  great  damage,  in  anguish  and  pain  of  mind, 
by  reason  of  the  said  negligence  and  wrong  so  done  him  by 
defendant.     That  while  his  said  wife  was  dying  she  was 
deprived  of  that  care,  attention,  consideration,  and  consola- 
tion which  she  would  have  received  but  for  said  negligence 
of  said    defendant   in    failing    to    deliver    said    message 
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X)mptly  as  aforesaid,  and  that  by  reason  thereof  he  was 
imaged,  in  that  he  suffered  great  mortification,  anguish, 
id  pain  of  mind,  and  injury  to  his  feelings  and  affections, 
I  not  .being  able  to  be  with  his  said  wife  in  her  dying 
>urs,  and  in  not  being  able  to  make  preparations  for  his 
ife's  funeral  and  interment,  all  of  which  damaged 
[aintiff  in  the  sum  of  $1,995,"  etc. 

At  plaintiff's  request  the  following  instruction  was  given 
>  the  jury :  *'If,  from  the  evidence,  you  believe  that  the 
iperintendent  of  St.  Luke's  Hospital  sent  the  following 
essageto  the  plaintiff:  *Wife  dying;  Come  at  once,  or 
>nd  wishes  by  wire,'  and  said  message  was  accepted  by  the 
sfendant  for  transmission,  and  the  toll  or  charges  on  same 
as  paid  to  defendant,  and  this  message  was  negligently 
Blayed    in    delivery    by    defendant    company,    whereby 
laintiff,  Saunders,  was  prevented  from  attending  his  dying 
if e,  and  from  making  desired  preparations  for  her  funeral^ 
16  plaintiff,  Saunders,  would  be  entitled  to  recover  for  the 
rong  and  injury  done  his  feelings,  and  for  the  mental 
aguish  and  pain  of  mind  suffered  by  him  ;  and  in  making 
p  your  verdict  you  must  take  into  consideration  all  the 
»timony,  and  fix  his  damages,  if  any,  at  such  amount  as 
ou  think,  from  the  evidence,  is  just,  reasonable,  proper,  and 
ur."   To  this  charge,  exception  was  taken,  and  the  error  as- 
igned  thereon  presents  the  real  issue  involved  in  the  cause : 
!an  an  action  be  sustained,  and  can  damages  be  admeasured, 
>rthe  breach  of  a  contract  that  results  in  mental  suffering 
lonCj    without    any    accompanying    physical    injury    or 
affering,  and  without    any  concomitant  damage  to  the 
•erson,  character,  reputation  or  property  ? 
The  Supreme  Court  of  .Texas,  in  So  Itelle  t.  Western 
Inion  Tel.  Co.,  55  Tex.    308  (decided  in  1881),  a  case  in 
rhich  the  telegraph  company  negligently  failed  to  promptly 
ieliver  a  telegram  informing  plaintiff  of  the  death  of  his 
nother,   and    summoning  him  to  meet  a  conveyance  at 
.    certain    point    that    night,    that    would  carry  him  to 
rhere  the  remains  of  his  mother  were,  in  time  to  attend 
ler  funeral,  first  led  off  with  an  affirmative  answer  to  the 
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question.    The  court  in  that  case  asserts  that   it  is  the 
settled  rule  of  law  in  that  State  that  injury  to  the  feelings, 
caused  by   the  wilful  neglect  or  fault  of  another,  con. 
stitutes  such  actual  damages,   for  which  a  recovery  may 
be   had,   and  cites  as  authority  for  such  assertion  the 
oases  of  Hat/s  v.  H.  &  O.  N.  JR.  R.  Oo.^  46  Tex.  279,  and  H.  i 
O.  N.  R.  R.  Co,  V.  RandaU,  60  Tex.  261.    In  neither  of  these 
cases  is  the  doctrine  either  settled  or  asserted  that  injary 
to  the  feelings,  or  mental  suffering,  alone^  can  be  made  the 
subject  of  a  suit  for  compensative  damages.     The  case  of 
Hays,  rupra^  was  against  a  railroad  company  for  damages 
for  wrongfully  and  forcibly  ejecting  the  plsintiff  from  its 
passenger  train  in  the  presence  of  his  wife  and  &mily,  in 
which  it  was  claimed  that  the  ejectment  was  done  in  a  rade 
and  insulting  manner  and  by  personal  violence,  resulting  in 
injuries  to  plaintiff^  s  clothing  and  bruises  to  his  person. 
Exemplary  or  punitive  damages  were  claimed  and  the  jury 
were  instructed  to  estimate  the  actual  damages  by  the 
*4n  juries  sustained  by  the  plaintiff  in  his  person,  his  estate, 
and  his  feelings,"  and  it  was  held  that  by  this  charge  tiie 
subject  of  the  amount  of  actual  damages  was  fairly  placed 
before  the  jury.     But  nowhere  is  it  asserted  that  mental 
suffering  alone  can  be  made  an  independent  basis  for 
admeasuring  damages.     The  case,  like  many  otYiers  founded 
on  tort  that  might  be  cited,  simply  holds  that  mental  suf- 
fering or  injured  feelings  may  be  taken  into  consideration 
as  an  element  of  damage,  when  coupled  with  or  accom- 
panied by  substantive  injury  to  the  person  or  estate,  upon 
the  ground,  a-a  stated  in  the  authorities,  that  in  such  cases 
the  mental  suffering  growing  out  of  and  produced  by  the 
physical  injury  is  so  interwoven  with  the  latter  that  it  is 
impossible  to  consider  the  one  without  contemplating  the 
other.     City  of  Salina  v.  Trosper^  27  Kan.  644  ;  Mulford 
V.  Clewell^  21   Ohio  St.   191  ;  Canning  v.  Wdliamslovm^  1 
Cush.  451;  7.  &  St.  L.  R,  R.  Co.  v.  SlabUs.  62  111.  313;  John- 
son V.  Wells,  Fargo  &  Co.,  6  Nev.  224  ;  Kennon  v.  Gilmer, 
331  U.  S.  22  ;  Trigg  v.  81.  L.,  Kansas  City  A  Northern 
Rp.  Co.^  74  Mo.  147.     The  same  may  be  said  of  the  ca^e  of 


FLORIDA,  1893.  679 


Telegraph  Co.  v.  Saunders. 


iandallj  supra.  In  that  case  the  plaintiff,  a  brakeman 
n  the  defendant's  trains,  sued  the  company  for  damages 
)r  its  negligence  in  having  an  open  ditch  across  its 
-ack,  into  which  he  fell  while  performing  the  duty  of 
>apling  two  of  defendant's  cars,  and  whereby  his  arm 
'88  ran  over  and  crushed  by  the  cars,  necessitating  its 
mpotation.  In  that  case,  too,  the  doctrine  is  sanctioned 
lat  an  element  of  the  verdict  may  be  compensation  for  the 
xefital  and  physical  suffering  caused  hy  the  injury.  But 
owhere  is  the  doctrine  sanctioned  that  mental  suffering 
lone  can  sustain  an  action.  For  the  support  of  its  ruling 
1  the  So  Belle  case  the  Texas  court  next  quotes  at 
ingth  the  dictum  of  the  authors  of  Shearman  &  Bedfield  on 
r^ligence,  which  dictum  —  as  originally  incorporated  in 
tieir  work — was  entirely  without  the  support  of  any 
djodged  case.  The  seduction  case  of  Phillips  v.  Hoyle^  4 
fray,  568,  is  next  invoked  to  the  support  of  the  Texas 
Durt,  where  injury  to  the  feelings  of  the  parent  in  conse- 
uence  of  the  daughter's  seduction  was  held  to  be  an  element 
f  damages.  The  fact  seems  to  have  been  overlooked,  in 
iting  this  case  to  its  support,  that  in  cases  of  seduction, 
nd  other  torts  independent  of  contract,  injured  feelings 
re  given  consideration,  not  so  much  as  a  criterion  for  the 
imeasurement  of  compensaiion,  but  as  a  standard  by  which 
)  estimate  the  enormity  of  the  outrage  wilfully  committed, 
nd  as  a  guide  whether  the  damages  to  be  allowed  as 
unishment  shall  be  higher  or  lower.  The  next  and  last 
uthority  cited  to  the  support  of  the  So  Relle  case  is  the 
&se  of  Roberts  v.  Oraham^  6  Wall.  678;  but  we  fail  to  find 
1  it  any  reference  whatever  to  the  subject  of  damages  for 
ijured  feelings  or  mental  suffering,  the  whole  case  being 
Dnfined  to  a  discussion  of  the  question  of  the  sufficiency  of 
lie  allegations  of  a  declaration  or  complaint  for  general 
amages  as  a  predicate  for  the  introduction  of  proof  of 
pecial  damage.  The  doctrine  of  the  So  Relle  case  has  for 
»  support,  then,  in  reality,  only  the  unsupported  dictum 
f  Messrs.  Shearman  &  Redfield  in  their  work  on  Negligence. 
In  the  case  of  Gvlfy  C.  &  Sante  Fa  Ry.  Co.  v.  iei^f/,  69  Tex. 
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11  Stuart  V.  Western  Union  Tel.  Co.^  supra^  the  liability 
telegraph  companies  to  damages  for  mental  suffering 
ised  by  their  failure  to  transmit  or  deliver  telegrams  is 
t  expressly  and  pointedly  upon  the  ground,  that  the 
ntal  suffering  produced  by  the  company's  breach  of 
contract  was  within  the  contemplation  of  the  company 
the  time  it  made  the  contract  as  the  result  that  would 
[urally  follow  a  breach  of  it. 
iVould  the  Texas  court  award  damages  to  one  individual 

the  poignant  mental  sting  resulting  from  being  wilfully, 
blicly  and  deliberately  taunted  on  the  street  by  an 
te  enemy  with  the  insult  that  he  was  a  cowardly  cur, 
iply  because  the  mortification  and  wounded  feelings 
It  would  surely  follow  were  within  the  contemplation  of 
'insultert  We  apprehend  not;  and  yet  in  the  latter 
je  the  deliberate  purpose  of  the  insulter  would  be  to  pro- 
06  such  mental  anguish.  To  draw  the  comparison  closer 
Q:  An  individual  borrows  his  neighbor's  money,  agree- 
l  to  pay  at  a  given  day,  knowing  in  advance  that  his 
Fault  then  will  surely  result  in  the  mind-harrowing  tor- 
res  to  his  accommodating  friend  of  utter  financial  ruin — 
ipecies  of  suffering  that  unfortunately,  to  many,  is  far 
>re  acute  than  any  connected  with  the  ties  of  kinship  — 
lid  damages  be  allowed  in  that  case  for  the  mental  tor- 
re,  simply  because  the  borrowing  friend  contemplated^ 
i  knew  that  it  would  follow,  as  the  result  of  a  breach  of 
\  contract  to  pay?  Certainly  not;  and  yet  such  is  the 
Bct  of  the  doctrine  announced  in  the  Stuart  case  when 
lowed  to  its  logical  result.  Suppose  a  mother,  whose 
lid  18  critically  ill,  contracts  with  her  neighbor,  at  a 
pulated  price  paid  in  advance,  to  summon  her  hus- 
nd,  temporarily  absent  some  distance  away,  and  the 
ighbor  delays  complying  with  his  contract  until  after 
3    death    and    burial    of    the    child,    would    damages 

awarded  against  him  to  compensate  the  parents  for 
3  mental  anguish  suffered  by  them  in  consequence  of 
3  absence  of  the  husband  under  such  circumstances? 
e  apprehend  not.     And  if  not  in  the  case  of  the  violated 
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contract  between  individaals,  wh 
ing  a  different  mle  where  one  of 
a  telegraph  company  ?  In  all  ol 
np  serialim,  in  the  order  in  whic] 
is  a  coQspicQoas  absence  of  any 
upon  which  to  base  the  newl; 
allowing  compensative  damages 
They  simply  follow  each  other  w 
new  light,  or  other  attempt  at  r«< 
contained  in  the  parent  Texas  ca 
take  to  invent  any  omcible  in  wl 
anything  like  judicial  accoracy, 
sative  dollars  ;  bat  all  of  them  ai 
admirably  suited  to  cases  that 
punishment,  with  none  to  guide  i 
pensation.  Yet,  as  a  matter  of 
tend  to  ground  the  right  of  recov 
Infliction  of  punitive  or  exempli 
in  such  cases. 

It  should  not  be  lost  sight  of,  1 
cases,  that,  although  the  action, 
in  form  ex  delicto,  its/oundaii 
in  substance,  it  is  an  action  ea 
tory  damages  for  the  breach  of 
defined  to  be  "a  wrong  indepeni 
Bon  on  Contract*  (7th  ed.),  1.  M 
raiod,  also,  that  in  actions  sonni 
out  of  contracts,  with  the  single  i 
contract  to  marry,  that  in  this  res 
plary  or  pun  itive  damages  are  ne 
aotual  damage  resulting  from  th 
ajres,  sec.  94  ;  3  Parsons  on  Conti 
Contracts,  sec.  463.  With  these 
view  of  the  utter  impossibility  of  ■ 
monetary  valuation  npon  mental 
ent  that,  in  order  to  sustain  the 
must  do  so,  necessarily,  without 
the  necessity  of  confessing  that  a 
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t  be  governed  by  any  other  guide  or  check  than  that 
stated  by  whim  or  arbitrary  caprice,  the  same  latitudin- 
s  and  uncertain  field  in  which  they  are  left  when  dealing 
th  a  ca»e  callmg  for  punishment  instead  of  compensa- 
m. 

En  Lpnch  v.  Knight^  9  H.  L.  Cases,  677,  Lord  Wenslet- 
.LB  says :  ^^  Mental  pain  or  anxiety  the  law  can  not 
Ine,  and  does  not  pretend  to  redress,  when  the  unlawful 
t  causes  that  alone,  though  where  a  material  damage 
ours,  and  is  connected  with  it,  it  is  Impossible  a  jury, 
estimating  it,  should  altogether  overlook  the  feelings  of 
e  party  interested."  In  Blake  v.  Mid.  Hy.  Co.^  10  Eng. 
iw  &  Eq.  437,  where  a  widow  sued  for  the  death  of  her 
isband,  under  the  statute  of  the  9th  and  10th  Victoria,  c. 
,  allowing  damages  in  such  cases.  Lord  Coleridge  says  : 
Fhe  jury,  in  assessing  the  damages,  are  confined  to 
furies  of  which  a  pecuniary  estimate  can  be  made^  and 
n  not  take  into  their  consideration  the  mental  suffering 
casioned  to  the  survivors  by  his  death."  Wyman  v. 
nvitt^  71  Me.  227;  Johnson  y.  Wells ^  Fargo  <fe  Co.,  6 
9V.  224 ;  Webb  v.  Denver  &  Rio  Orande  Hy.  Co.  (Utah.), 
Am.  &  Eng.  R.  K.  Cases,  683. 

In  Detroit  Daily  Post  Co.  v.  Mc Arthur^  16  Mich.  447,  a 
>ei  case,  in  which  Chief  Justice  Coo  ley  concurred.  Judge 
iMPBELL,  delivering  the  opinion  of  the  court,  says :  ''The 
jury  to  the  feelings  is  only  allowed  to  be  considered  in 
ose  torts  which  consist  of  some  voluntary  act,  or  very 
oss  neglect,  and  practically  depends  very  closely  on  the 
gree  of  fault  evinced  by  all  the  circumstances."  From 
ese  authorities  it  seems  to  have  been  the  settled  rule  of 
w,  prior  to  the  doctrine  applied  by  the  Texas  courts  to 
e  breach  of  contmcts  by  telegraph  companies  for  the 
msmission  or  delivery  of  telegraphic  communications 
lating  to  domestic  affairs,  that  mental  suffering  was 
iver  allowed  to  be  considered  as  an  element  of  damages 
r  which  pecuniary  compensation  could  be  awarded,  except 
)  in  cases  of  torts ^  where  there  was  some  physical  injury 
id  bodily  suffering ;  in  which  cases,  whether  there  were 
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any  circumstances  justifying  exemplary  damages  or  noC| 
the  mental  suffering  incident  to^  connected  with^  and  Jlouh 
ing  directly  from  the  physical  injury  was  permitted  to  be 
considered  in  connection  with  the  physical  pain^  both 
taken  together^  but  not  the  one  disconnected  from  the 
other ;  and  (2)  in  cases  founded  purely  in  iorl^  where  the 
n^ligence  was  so  gross  as  to  reasonably  imply  malice ;  or 
where,  from  the  entire  want  of  care  or  attention  to  duty,  or 
g:reat  indifference  to  the  i)ersons,  property  or  righte  of 
others,  such  malice  will  be  imputed  as  would  justify  the 
lases^ment  of  exemplary  or  punitive  damages ;  and  (3)  in 
cases  growing  out  of  contract^  in  the  one  exceptional  case 
of  the  breach  of  a  contract  to  marry. 

It  is  impossible  for  us  to  conceive  of  a  case  where  compen- 
taiion  only,  in  its  strictest  sense,  for  the  breach  of  a  con- 
tracts is  sou£:ht  for,  and  in  which  the  only  element  of 
injury  is  temporal  mental  pain,  how  any  award  for  such 
mental  suffering  can  be  sustained  on  the  theory  of  compete- 
f^Uion^  without  violating  the  fundamental  principles  of  the 
bw  in  the  administration  of  civil  redress.  One  of  these 
principles  is  that  verdicts  awarding  i)ecuniary  compensa- 
tion, strictly  speaking,  must  be  supported  by  competent 
prvx>fs.  Can  the  extent  of  monied  value  of  mental  anguish 
tN?  established,  even  approximately,  by  any  known  method 
^f  legal  prxx>fs  ?  If  not,  then  the  verdict  assigning  to  it  a 
ralue  in  dollars  and  cents  cannot  stand,  because  of  the  want 
Df  pnx>f  to  sustain  it.  Because  of  this,  as  it  seems  to  us, 
insurmountable  difficulty,  we  cannot  agree  with  the  Texas 
ind  other  courts  that  have  followed  her  in  sustaining  pecun- 
Liryawarls  for  mental  suffering  that  are  wholly  unsupported 
by  any  recognized  leiral  proofs.  In  this  view  of  the  law, 
we  are  f '.I'ly  sustaineil  by  the  able  opinion  of  Judge  CJooper 
in  ir<'4rfe^rw  Union  Teh  Co.  v.  Sogers,  68  Miss.  748,  in 
wL:-:!  the  authorities  are  exhaustively  reviewed  and  tersely 
:r:::::s^i,  and  by  the  following  cases  :  Burnett  if.  Western 
VnioH  TrL  0>- c59  Mo.  App.  599;  Bussell  w.  Western 
(miom  rw.  To^  3  I>ak.  315  ;  West  v.  Western  Union 
Xrf.  t  u^  &?  Kan.  93  :  Chase  v.  Western  Union  TeL  Co., 


FLORIDA,  1893.  685 


Telegraph  Co.  v.  Saunders. 


44  Fed.  Rep.  554  ;  Criiivson  v.  Western  Union  Tel.  Co., 

47  Fed.  Rep.  544  ;  Owen  v.  Henman.A  Watts  and  Serg.  548. 
See,  also,  the  exhaustive  opinion  by  Justice  Lumpkin,  of 
the  Supreme  Court  of  Georgia,  rendered  in  March,  1892,  in 
Chr.pman  v.  Western  Union  Tel.  Co.,  83  Ga.  763. 

In    the   case   under  consideration,  the   plaintilFs  suit, 
though  sounding  in  tort,  is  for  coin])eusation  only,  for  the 
breach  by  the  defendant  telegraph  company  of  its  contract 
promptly   to  deliver  a  telc^gram  summoning  him  to  the 
death-bed  of  his  wife.     Ilis  only  injury,  resulting  directly 
from  such  breach  of  contract,  was  nientiil  suffering  and  dis- 
appointment in  not  being  able  to  attend  upon  his  wife  in 
her  last  moments,  and  to  be  present  at  her  funeral.    The 
resultant  injury  is  one  that  soara  so  exclusively  within  the 
realms  of  spirit  land  that  it  is  beyond  the  reach  of  the 
courts  to  deal  with,  or  to  compensate  by  any  of  the  known 
standards  of  value.     It  presents  a  class  of  cases  where 
leg^lative  action  fixing  some  t^tandard  of  recovery  would 
be  highly  appropriate ;  but,  until  this  action  is  taken,  we 
do  not  feel  that  the  courts  are  authorized  to  so  widely 
diverge  from  the  circumsi^ribed  limits  of  judicial  action  as 
to  undertake  to  mete  out  compensation  in  money  for  the 
spiritually  intangible.     Under  these  circumstances,  we  do 
not  think  that  the  plaintiff  was  entitled  to  any  other  than 
nominal  damages,  or,   at   most,  the  cost  of  the  message 
whose  delivery  was  dehiye<l.     The  charge  of  the  court  that 
was  excepted  to  was  erroneous.     This  disposes  of  the  main 
question  involved.     Upon  the  other  question  presented,  as 
to  whetl  er  the  pei*son  to  whom  a  telegram,  like  the  one 
involved  herein,  is  sent  can  maintain  an  action  for  any  h»gal 
damage  that  may  result  to  him  from  the  negligence  of  the 
company  in  its  transmission  or  delivery,  we  are  of  opinion 
that  he  can,  where  the  message  shows  that  he  is  interested  in 
it,  or  that  it  is  for  his  benefit,  or  that  damage  will  result  to 
him  from  its  negligent  tninsmissicm  or  delivery.     Gray  on 
Communication  by  Telegraph,  section  (55,  and   citations  ; 
Thompson  on  Law  of  Electricity,  sections  4:2(3,  428  et  scq., 
and  citations. 
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Appsal  by  plaintiff  from  judgment  of  City  Court  of 
Hacon.    Facts  stated  in  opinion. 

Hardeman^  Davis  <fe  Turner^  for  plaintiff. 

OustiUj  Ouerry  &  Hall^  for  defendant. 

Lumpkin,  Justice :  The  exact  question,  briefly  stated,  is 
whether  a  person  to  whom  a  telegraphic  message  announc- 
ing the  dying  condition  of  a  brother  was  sent,  but  by  gross 
n^ligence  of  the  company  was  not  delivered  with  due 
promptness,  so  that  he  was  unable  to  reach  the  brother's 
bedside  before  death  transpired,  can  recover  substantial 
damages  for  the  mental  suffering  caused  by  the  company's 
&ilare  of  duty.  The  plaintiff  does  not  claim  to  have  sus- 
tained any  pecuniary  loss,  but  seeks  recompense  for  the 
mental  anguish  due  to  losing  the  opportunity  of  being  with 
his  brother  in  his  last  hours. 

The  question  has  not  been  ruled  on  by  this  court.  The 
expressions  used  in  Cooper  v.  Mullins^  30  Ga.  162,  do  not 
cover  it,  because  that  was  a  case  of  physical  injury.  But  there 
is  no  lack  of  authority  in  other  jurisdictions.  The  trouble 
lies  in  the  directly  opposite  views  of  the  several  learned 
courts  which  have  passed  upon  the  question.  Consequently 
the  two  conflicting  lines  of  decision  may  be  compared  to 
ascertain  which  is  the  more  consonant  with  long-established 
and  well-recognized  principles.  The  Supreme  Court  of 
Texas,  in  1881,  held  that  damages  are  recoverable  for  such 
an  injury.  8o  Belle  v.  W.  U.  Tel.  Co.,  55  Tex.  308  (40 
Am.  Rep.  806).  No  direct  authority  is  cited  for  this  rul- 
ing, but  the  court  adopts  as  law  a  bare  suggestion  made  by 
the  text  writei-s,  Shearman  &  Redfield,  in  their  work  on 
Negligence,  vol.  2,  sec.  756.  The  cases  referred  to  in  the 
opinion  were  actions  for  physical  injuries,  of  which  the 
mental  agony  fonns  an  inseparable  component.  But  the 
decision  is  followed  with  more  or  less  restriction  by  the 
same  court  in  numerous  later  cases.  Giilf  JB.  Co.  v.  Levy 
(2  cases),  69  Tex.  542,  563  (46  Am.  Rep.  269,  278) ;  Stuart 
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▼.  W.  U.  Tel.  C0.9  66  Tex.  580  (69  Am.  Rep.  693) ;  Loptr 
V.  Same,  70  Tex.  689  (8  8.  W.  Rep.  601) ;  W.  U.  TeLCo. 
V.  Cooper,  71  Tex.  507(9  S.  W.  Rep.  698 ;  10  Am.  St  Rep. 
772)  ;  Same  Y.BroeHcJie,  72  Tex.  654  (10  S.  W.  Rep.  734); 
Same^.  Simpson,  73  Tex.  422  (11  S.   W.   Rep.  385); 
Same  v.  Adams,  75  Tex.  533  (12  S.  W.  Rep.  857) ;  Same 
V.   Fetgles,  75  Tex.   537  (12   S.    W.  Rep.   860) ;  Samt  y. 
Moore,  76  Tex.  66  (12  S.  W.  Rep.  949) ;  Sarne  v.  Richard- 
son, 79  Tex.  649  (15  S.  W.  Rep.  689) ;  Sam^  v.  Bosentre- 
ter,  16  S.   W.  Rep.  25 ;  Same  v.  Jon^es,  16   S.  W.  Sep. 
1006  ;  Erie  Tel.  Co,  v.  Orimes,  17  id.  831 ;  Potls  v.  W.  U. 
Tel.  Co.,  18  id.  604.     This  doctrinQ  has  involved  the  court 
in  some  inconsistencies,  as  shown  by  the  opinion  in  W.  U. 
Tel.    Co.   V.   Rogers,   68  Miss.  748  (9  So.  Rep.  823),  and 
by  Judge  Thompson's  article  on  the  subject  in  33  Cent  L. 
J.  5.     Compare  cases  of  Stuart,   Adams,  Feegles,  Moore, 
Rosentreter  and  Potts,  supra,  with  those  of  Kirkpatrick 
76  Tex.  217  (13  S.  W.  Rep.  70) ;  Brown,  71  Tex.  r23  (10  S. 
W.  Rep.  323) ;  and  Rowell,  75  Tex.  26  (12  S.  W.  Rep.  534). 
Nevertheless  the  Texas  doctrine  has  gotten  a  strong  follow- 
ing in  other  courts.     Beasleyv.  W.  U.  Tel.  Co.,  39  Fed  Rep. 
181  (U.  S.  Cir.  Ct.  Tex.) ;  Chapman  v.  Same  (Ky.)  15  S.  W. 
Rep.  880 ;  Younff  v.  Same,  107  N.  C.  370(11  S.  E.  Rep.  1044). 
8ee  Thompson  v.  Same,  11  S.  E.  Rep.  269 ;  SherrUl  f. 
Same  (N.  C.)  14  S.  E.  Rep.  94;  Wad^ worth  v.  Same,^ 
Tenn.  695  (G  Am.  St.  Rep.  864);  Same  v.  Henderson,  9li 
Ala.  510  (18  Am.  St.  Rep.  148);  Reese  v.  Same,  123Ind.294 
(24  N.  E.  Rep.  103) ;  Thompson  on  Electricity,  §  378  et  seq. 
The  Alabama  and  Indiana  courts  have  gone  no  further  than 
holding  that  the  sender  of  the  message  can  recover  for 
mental  suffering.     In  Illinois  it  was  cautiously  held  that 
nominal  damages,  "at  least,"  might  be  recovered.   Logan 
V.  W.  U.  Tel.  Co.,  84  111.  408.     These  rules  involve  various 
perplexing   questions   on   which    they  do  not  all  agree. 
AVhether  the  person  to  whom  the  message  is  sent,  as  well 
as  the  sender,  can  recover  ;  whether  the  action  is  grounded 
in  contract  or  in  tort ;  whether  the  violation  of  a  contract 
involving  feeling  is  a  proper  basis  for  awarding  substantial 
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damages  for  injury  to  feelings  alone ;  to  what  extent  the  mes- 
sage must  show  on  its  face  the  family  relationship ;  whether 
the  damages  to  be  given  are  in  their  nature  punitive  or  com- 
pensatory—  these  are  the  chief  problems  encountered,  and 
solved  in  variant  ways.  Some  of  the  cases  rest  on  breach  of 
contract ;  of  which  some  hold  that  the  sendee  also,  being 
the  beneficiary  of  the  contract,  can  maintain  the  action  for 
its  violation.  Cases  of  Henderson,  Richardson,  Levy, 
Chapman  and  others.  This  view  grapples  with  the  big 
question,  how  can  one,  in  an  action  for  breach  of  contract, 
recover  for  mere  disappointment  or  anguish  of  mind 
resulting  from  the  breach?  See  Walsh  v.  Chicago  It. 
Co.,  42  Wis.  23  (24  Am.  Rep.  376).  The  answer  given  is  that 
the  subject  matter  of  the  contract  is  feeling,  and  the 
damage  to  feeling  by  non-compliance  was  plainly  in 
contemplation  of  the  parties  making  the  contract.  The 
breach  of  many  a  contract,  which  the  injured  party 
desires  performed,  brings  disappointment  and  blasted 
hopes.     Yet    these    mental   consequences,   if    unattended 

with  other  loss,  have  not  usually  been  regarded  ground  of 
recovery.     The  stronger  view  is  that  the  recovery,  whether 

by  sender  or  sendee,  is  had  for  the  tort,  or  breach  of  com- 
mon law  or  statutory  duty,  the  contract  serving  merely  to 
create  the  relation  of  duty  between  the  parties.  Cases  of 
Young,  Reese,  Stuart,  Wadsworth,  and  others.  The  diffi- 
culty arising  here  is  whether,  as  there  is  no  tort  independ- 
ently of  the  contract,  the  contract  can  rightly  be  treated 
as  not  precluding  recovery  in  tort,  and  the  telegraph  com- 
pany be  dealt  with,  in  this  respect,  like  a  common  carrier. 
A  tendency  is  observed  to  escape  this  difficulty  by  apply- 
ing the  code  provisions  which  abolish  the  distinction 
between  contract  and  tort,  and  allow  the  plaintiff  to  recover 
on  a  simple  statement  of  thn  facets  of  his  case.  Stuart  and 
Wadsworth  cases.  In  this  State  no  such  abolition  has 
been  affected.  Regarding  the  nature  of  the  damages,  the 
majority  opinion  in  this  class  of  decisions  is  that  they  are 

strictly  compensatory,  and  take  on  the  vindictive  or  exem- 
voL.  IV — 44. 
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plary  feature  only  in  cases  where  the  injury  is  wilfol, 
wantoa.  or  malicious. 

As  against  the  above  authorities,  there  are  strong  deci- 
sions denying  the  right  of  substantial  recovery  altogether. 
West  V.  if',  r.  Teh  Co.,  39  Kan.  93  (7  Am.  St.  Rep.  530); 
Busseit  V.  Same,  3  Dak.  315  (19  S.  W.  Rep.  408) ;  IF.  U. 
Tel.    Co.    V.    Rogers.    G8    Miss.    748    (9   So.    Rep.  823); 
Chase  V.  Same,  44  Fed.   Rep.  554   (U.  S.  Cir.  Ct  Ga.); 
Craw»on  \.  Same,  47  Fed.  Rep.  644  (U.  S.  Cir.  Ct.  Art). 
And  see  able  dissent  insr  opinion  of  Lurtox,  J.,  in  Wads- 
worth  case,  supra.    This  seems  to  us  the  sounder  view  of 
the  law.     It  is  remarkable  that  the  opinions  declaring  in 
favor  of  recovery  can  j>oint  to  no  positive  authority  older 
than  the  tirst  Texas  decision,  in  1881.     They  do  refer  to 
certain  classes  of  causes  where  mental  suffering  is  admitted 
as  an  elem«^nt  to  be  considered  by  the  jury  in  making  their 
estimate  C'f  the  damages,  namely,  actions  for  slander  or 
libel,  for  sei^luction,  for  assault  without  physical  injury,  for 
breach  of  promise  of  marriage,  and  for  physical  injuries. 
But  in  every  one  of  these,  it  has  been  maintained  that 
t  here  is  a  necessary  and  inseparable  ingredient  of  pecnni. 
ary  injury.     See    IT.    U.    Tel.  Co.  v.   Rogers^   supra.   In 
slander  and  libel,  where  the  action  is  founded  on  words  not 
actionable  ptr  se^  there  must  be  proof  of  special  damage. 
And  where  the  words  are  actionable  perse  they  have  a  snre 
tendency  to  dt^iirade  the  citizen  in  the  estimation  of  his 
fellows,  which  results  in  damage  to  his  social  influence  and 
business  efficiency.     Besides,  malice  (express  or  implied) 
is  an  ess^^ntial  element  in  such  cases.     In  seduction,  it  has 
Kvn  n-*i'r><ary  frL»m  ancient  times  for  the  plaintiff  toprov© 
a  loss  of  services,  or  a  relation  from  which  such  loss  migh^ 
^xHuir,  else  the  action  could  not  be  maintained.     Thus  ^ 
brother,  not  standiui^  in  loco  parenfis^  however  great  hi^ 
ancuish,  and  however  keenly  he  may  have  felt  the  disgrac^ 
and   mortitication   caused   by   the   wrongdoer,   could   no^ 
recover  for  his  mental  suffering.     In  actions  for  technical 
assault,    where  no  physical   injury  was  inflicted  or  hat^ 
tery    ooaiiuiited,    damages    are    said    by  some    of    thes^ 
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anthorities  to  be  given  wholly  for  mental  suffering.  Yet 
it  may  be  that  the  injury  being  essentially  wilful,  sub- 
stantial damages  are  given  by  way  of  punishing  or  making 
an  example  of  the  wrongdoer.  An  assault  is  an  active 
threat  against  the  body,  an  offer  of  violence  endangering 
the  person,  which  the  law  redresses  even  in  its  initial  stage, 
thus  protecting  the  physical  person  more  completely.  In 
actions  for  breach  of  promise,  the  plaintiff's  financial  loss 
plays  a  conspicuous  part.  Evidence  showing  the  defend- 
ant's station  and  reputed  wealth  is  admissible.  At  common 
law,  the  husband  on  marriage  assumed  the  wife's  debts 
and  responsibility  for  her  torts  and  for  support  appropriate 
to  their  station.  He  took  a  large  share  of  her  property  by 
that  event,  and  she  acquired  some  rights  in  his  property. 
This  suffices  to  show  that  the  breach  of  marriage  promise 
involve  important  pecuniary  consequences.  In  actions 
for  physical  injuries,  the  great  consideration  is  the  loss  of 
time  and  the  diminution  of  capacity  for  work,  of  course 
allowing  also  for  the  pain  endured.  So  far  as  mental 
suffering  originating  in  physical  injury  is  concerned,  it  is 
rightly  treated  as  undistinguishable  from  the  physical 
pain.  On  ultimate  analysis,  all  consciousness  of  pain  is  a 
mental  experience,  and  it  is  only  by  reference  back  to  its 
source  that  one  kind  is  distinguishable  as  mental  and 
another  as  physical.  So,  in  cases  of  physical  injury,  the 
mental  suffering  is  taken  into  view.  But  according  to  good 
authorities,  where  it  is  distinct  and  separate  from  the 
physical  injury,  it  cannot  be  considered.  JoJinson  v.  Wel/Sj 
6  Nev.  224  (3  Am.  Rep.  245)  ;  Indianapolis  R,  R.  Co. 
V.  Stables,  62  III.  313 ;  Joch  v.  Dankwardl,  85  111.  331  ; 
Keyes  v.  Minneapolis  B.  Co.^  36  Minn.  200 ;  City  of 
Salina  v.  Trosper,  27  Kan.  544  ;  1  Scdgw.  Dam.  §  44  ;  Trigg 
V.  St.  Louis  li.  R.  Co.  (Mo.),  6  Am.  and  Eng.  R.  R.  Cas. 
345,  348  ;  Dorrah  v.  Illinois  R.  R.  Co.,  65  Miss.  14  (7 
Am.  St.  Rep.  629). 

In  an  action  for  wrongful  attachment,  on  the  ground  that 
the  defendant  was  about  to  dispose  of  his  property  with 
intent  to  defraud  his  creditors,  it  was  held  that  the  mortifica- 
tion was  a  part  of  the  actual  damage.   Byrne  v.  Oardner^  33 


AMERICAN  ELECTRICAL  CASES.      [vol.  4 

Chapman  y.  Telegraph  Co. 

La.  An.  C.     Tliis  was  decided  by  three  judges,  one  of  the 
live  being  absent  and  another  disqualified,  no  authority 
being  cited  save  Sedgwick  and  the  Louisiana  Code.    Of 
course  it  was  a  case  of  serious  injury  to  the  plaintiffs  business 
standing,  and  therefore,  even  if  sound,  is  no  authority  on 
the  present  question.     In  an  action  for  false  imprisonment^ 
or  for  malicious  arivst  and  prosecution,  mental  anguish  has 
been  held   a  proi>er   subject  for  compensatory  damages. 
Fisher  V.  HiunlUon.  49  Ind.  341  ;  Stewart  v.  Marfdox,  63 
Ind.  51  ;  Coleman  v.  Allen,  79  Ga.  637.     Of  coui-se,  such 
injuries  are  essentially  wilful,  and  besides  are  violations 
of  the  great  riirht  of  personal  security  or  j)ersonal  liberty. 
Reference  has  been  made  also  to  cases  of  passengers  being 
put  off  railway  trains,  when  the  mortification,  insult,  and 
woandeil  feelings  come  in  to  enhance  the  damages.    From 
the  moment   the  passenger  is  ordered  to   get  off  he  is 
under  duress ;  his  bodv  is  not  free  to  remain  where  he 
chooses,  and   where  it  has  the  right  to  be.     It  is  like  an 
illegal  arrest  or  illegal  imprisonment.     In  all  these  cases, 
wheiv  i^i-sonal  security  or  personal  liberty  is  infringed, 
the  mental  suffering  seems  to  be  a  necessary  component  in 
the  injury.     But  conceding  to  the  fullest  extent  that  mental 
suffering  enters  as  an  item  of  damage,  or  is  the  f/raGamen  oi 
damage,  in  certain  cases,  it  hardly  admits  of  discussion  to 
show  that  any  deduction  from  them  which  would  sanction 
a  recovery  in  the   present  case,  for  mental  suffering  alone, 
would  authorise  a   like  recovery  in  every  case  attended 
with  mental  suffering.     But  this  would  be  an  unwarrantable 
extension  of  them  :  they  stand  each  on  its  own  ground,  in 
well-defineil  limits. 

In  L'jnch  v.  KnioJit.  9  H.  L.  577,  Lord  Wensleydale 
expresstni  the  opinion  that,  where  the  only  injury  is  to  the 
ftvliuirs,  the  law  does  not  pretend  to  give  redress.  Thouirh 
Mr.  St\icwick  vM^as.  Dam.  >^  "43  e/  5^ j.)  seeks  to  i^estrict 
this  lari-riia-re  to  the  case  then  before  the  court,  and  dis- 
putt's  its  acounioy  as  a  general  proposition,  it  may  be 
quest ioiitvi  whether  the  learned  author  is  able  to  cite  a 
sincle  c;ic*e  sustaining  his  contention.     He  does  refer  to  a 
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number  of  cases,  but  in  all  of  them  the  mental  pain  may 
be  viewed  as  an  accompaniment  or  part  only  of  some  sub- 
stantial injury  entitling  the  party  to  compensation.    But, 
even   in  cases  where  a  recovery  must  be  had  on  other 
grounds,  it  is  frequently  held  incompetent  to  give  damages 
for  the  accompanying  mental  injury.     Thus  wlien  a  father 
sues  for  a  grievous  physical  injury  to  his  minor  child,  he 
cannot  recover  for  the  laceration  of  his  parental  feelings, 
even  in  conjunction  with  damages  for  the  loss  of  service, 
though  his  mental  sufferings  be  necessarily  severe  and 
heart-rending.     Flemington  v.  Smlthers^  2  C.   &  P.  292; 
Black  V.  Carrollton  H.  R,  Co,^  10  La.  An.  33  (63  Am.  Dec. 
686);  Peiin.  R.  R.  Co,  v.  Kelly,  31  Pa.  St.  372  ;  Oakland  R. 
Co.  V.  Fielding,  48  id.  320.  Statutes  have  been  passed  giving 
recovery  for  homicide  against  the  slayer ;  but  the  policy  has 
invariably  been  to  confine  the  right  of  action  to  a  party  sus- 
taining pecuniary  loss.     And  in  actions  on  such  statutes, 
even  by  the  widow  of  the  deceased,  grief  and  anguish  cannot 
come  in  for  compensation.    2  Sedgw.  Dam.  §  573,  and  cases 
cited  ;  Field,  Dam.  §  630,  and  cases  cited  ;  Oillard  v.  Lancor- 
shire  R.  Co,,  12  L.  T.  3i56  ;  Blak^.  v.  Midland R.  Co,,  10  Eng. 
L.  &  Eq.  437  (18 Q.  B.  93 ;  21 L.  J.  Q.  B.  223);  Louisville  R,  R. 
V.  Or,  91  Ala.  548;  (8  So.  Rep.  360);  Killian  v.  Avgusta  R. 
R,  Co,,  79  Ga.  234.     Where  an  action  was  brought  for  injury 
to  real  estate  by  blasting,  it  was  held  that  the  plaintiff  could 
not  recover  for  mental  anxiety  for  the  safety  of  himself 
and  family.      Wyman  v.  Leavilt,  71  Me.  227  (36  Am.  Rep. 
303).     In  forcible  entry  and  detainer,  damages  for  mental 
anguish  cannot  be  recovered.     Andtrson  v.  Taylor,  56  Cal. 
131.     But  in  addition  to  these  cases,  where   damages  for 
mental    suffering    in     conjunction    with    other    damages 
were  refused,  cases  may  be  found  denying  the  right  to 
recover   where    the    whole    injury    is    to    feeling.     Thus 
where    fright    caused    by    negligence    of    the    defendant 
was  so  great    and    sudden    as   to    immediately    produce 
physical  sickness  and    suffering,    it    is    held  that  dama- 
ges cannot  be  had.     The  principle  is  that  for  the  mere 
mental  suffering  there    could   be   no  recovery,   aod    the 
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physical  injury  is  too  remote,  being  unlikely  to  result  from 
the  wrongful  act.     Victorian  R.  Commissioners  v.  CouUas^ 
L,  R.,  13  App.  Cas.  222;  Foxy.  BorTcey,  126  Pa.  St.  164 
(17  Atl.  Rep.  604) ;  Efwing  v.  PiUsburgh  R.  Co.  (Pa.),  23 
Atl.  Rep.  340  (34  Cen.  L.  J.  236 ;  45  Alb.  L.  J.  211) ;  Leh- 
man V.  Brooklyn  R.  R.  Co.^  47  Hun,  355 ;  Allsop  v.  AlUopy 
6  H.  &  N.  634.     In  Minnesota,  however,  fright  causing  ner- 
vous convulsions  and  illness  is  held  to  be  ground  for  dam- 
ages.   But  even  here  the  action  was  sustained  on  account 
of  the  physical  injury  as  the  proximate  result  of  the  negli- 
gent act,  and  not  on  account  of  the  intervening  mental  suf- 
fering, the  court  conceding  that  this  alone  would  not  war- 
rant recovery.     Pur  cell  v.  St.  Paul  R.  Co.^  50  N.  W.  Rep. 
1034.     So  in  Bray  v.  Latham,  81  Ga.  640,  an  injury  to 
health,  caused  by  fright  and  physical  exposure,  was  held 
ground  for  damages.     It  is  hard  to  conceive  of  an  injury 
which  would  wound  the  feelings  more  deeply  than  the  dis- 
turbance and  desecration  of  the  grave  of  a  near  relative. 
Yet  for  such  a  wrong  an  action  did  not  lie  at  common  law. 
The  stern  doctrine  was  that  there  is  no  property  in  a  corpse, 
and  the  only  protection  of  the  grave  was  by  criminal  indict- 
ment.    2  Blackst.  Comm.  429;  Pierce  v.  Proprietors  of 
Cemetery,  10  R.  I.  227  (14  Am.  Rep.  667).     It  seems  the 
owner  of  the  lot  could  bring  an  action  of  trespass  qvme 
dausum  fregit^  and  this  was  held  to  be  the  only  action 
lying  for  disturbing  the  remains  of  a  deceased  child,  addi- 
tional damages  being  in  this  case  allowed  for  injury  to 
feeling  because  the  act  was  wilful  or  wanton.     Meagher  v. 
Driscoll,  99  Mass.  281  (96  Am.  Dec.  759).     It  would  not  be 
allowable  to  maintain  such  a  suit  as  the  present  under  the 
assumption  that  the  injury  is  to  the  person.     In  the  old 
division  of  legal  wrongs,  "injuries  to  the  person"  do  not 
include  every  thing  which  the  word  "person"  maybe  fairly 
understood  to  cover.     Thus  in  Ohio  and  Illinois  there  is  a 
statute  giving  the  wife  a  right  of  action  against  any  person 
intoxicating  the  husband,  whereby  she  was  injured  in  per- 
son, property  or  means  of  support.    In  both  States  it  is 
held  that  she  cannot  recover  under  such  statute  for  mental 
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^ish,  even  when  entitled  to  damages  on  other  grounds, 
that  is  not  an  injury  to  the  person.  Mulford  v.  Clewell^ 
Ohio  St.  191 ;  Freese  v.  Tripp,  70  111.  496.  In  Illinois 
Qe  of  the  judges  dissented  from  the  majority  opinion, 
\,  all  agreed  that  mental  anguish  alone  would  not  make  a 
ise  of  action. 

Che  law  protects  the  person  and  the  purse.  The  person 
ludes  the  reputation.  Johnson  v.  Bradstreet  Co.^  87 
.  79.  The  body,  reputation  and  property  of  the  citizen 
I  not  to  be  invaded  without  responsibility  in  damages  to 
>  sufferer.  But,  outside  these  protected  spheres,  the  law 
38  not  yet  attempt  to  guard  the  peace  of  mind,  the  feel  - 
;s  or  the  happiness  of  every  one  by  giving  recovery  of 
nages  for  mental  anguish  produced  by  mere  negli- 
ice.  There  is  no  right,  capable  of  enforcement  by 
>cess  of  law,  to  possess  or  maintain  without  disturbance 
f  particular  condition  of  feeling.  The  law  leaves  feeling 
be  helped  and  vindicated  by  the  tremendous  force  of 
npathy.  The  temperaments  of  individuals  are  various 
i  variable,  and  the  imagination  exerts  a  powerful  and 
calculable  influence  in  injuries  of  this  kind.  There  are 
nj  moral  obligations  too  delicate  and  subtle  to  be 
:orced  in  the  rude  way  of  giving  money  compensation  for 
sir  violation.  Perhaps  the  feelings  find  as  full  protec- 
n  as  it  is  possible  to  give  in  moral  law  and  a  responsive 
blic  opinion.  The  civil  law  is  a  practical  business  sys- 
a,  dealing  with  what  is  tangible,  and  does  not  undertake 
redress  psychological  injuries. 

rhe  case  of  W.  U.  Tel.  Co.  v.  Rogers,  supra^  suggests 
it  the  doctrine  it  opposes  would  open  up  a  new  field  of 
gation.  This  is  worthy  of  remark.  Except  in  Texas, 
ts  like  this  have  been  infrequent  in  the  past.  If  their 
indation  principle  be  sanctioned,  they  are  likely  to  mul- 
ly  infinitely.  Nowhere  can  be  found  any  satisfactory 
jgestion  of  a  principle  to  restrain  such  suits  within  rea- 
lable  limits.  How  much  mental  suffering  shall  be  neces- 
y  to  constitute  a  cause  of  action?  Let  some  of  the 
irtB  favoring  recovery  measure   out  the  quantity.     If 
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tliey  are  unable  to  do  this,  then,  on  principle,  any  mental 
suffering  would  be  actionable,  the  degree  of  it  merely  deter- 
mining the  qwuitnm  of  damages.    The  cases  do  suggest  as 
a  restriction  that  the  plaintiff  must  be  entitled  to  damagp? 
on  some  other  ground,  or  to  nominal  damages,  at  least;  in 
other  words,  there  must  be  an  infection  of  some  legal  right 
of  the  plaintiff ;  then  the  damages  may  be  increased  for 
the  men  till  suffering.     If  the  plaintiff  must  be  entitled  to 
substantial  damages  on  otJier  grounds,  then  mental  suffOT- 
ing  alone  is  not  a  ground  for  damages,  which  is  the  very 
point  contended  for.    To  speak  of  the  right  to  nominal 
damages  as  a  condition  for  giving  substantial  damages  is  a 
palpable  contradiction.    To  give  nominal  damages  neces- 
sarily denies  any  further  recovery.     It  is  said  there  must 
be  an  infraction  of  some  legal  right  attended  with  mental 
suffering,  for  this  kind  of  damages  to  be  given.     If  this  be 
true  law,  why  is  not  the  mental  distress  always  an  item  to 
be  allowed  for  in  the  damages?    We    have    seen   that, 
though  allowed  in  some,  it   is  in  many  cases  excluded. 
Every  man  knows  that  the  violation  of  any  material  right 
is  necessarily  productive  of  more  or  less  pain  of  mind. 
Then  why  not  compensate  it  in  every  instance  where  a  right 
has  been   violated?    In  no  case    wiiatever  are   damages 
recjovera hie  unless  a  legal  duty  has  been  broken.     By  the 
t^st  i)ro})(>sed,  it  is  first  granted  that  mental  suffering  alone 
is  not  actionable ;  then  a  case  arises  in  which  there  is  no 
actual  damage,  unless  mental  suffering  be  snch,  when  it  is 
sim])ly  assumed  that  it  is  actual  damage.    Throwing  away 
the  lame  pretense  of  basing  recovery  for  mental  suffering 
ui>on  an  otherwise  harmless  transgression,  and  stripping  it 
of  all  false  form  and  confusing  technicality,  it  is  manifest 
that  to  allow  such  a  recovery  is,  in  real  substance,  an 
ell'ort  to  protect  feeling  by  legal  remedy.     If  mental  suffer- 
ing be  a  self-sufficient  element  of  damage,  as  in  reason  it 
must  be  to  recover  when  no  other  damage  is  claimed,  why 
is  not  the  causing  of  mental  suffering  itself  an  infraction  of 
a  legal  right  ?    Why  should  the  law  of  torts  lag  behind  the 
law  of  damages  ?    Can  it  do  so  in  a  sound  system  ? 
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Our  code,  §  3067,  declares:  ''In  some  torts  the  entire 
injury  is  to  the  peace,  happiness  or  feelings  of  the  plaintiff : 
in  such  cases,  no  measure  of  damages  can  be  prescribed 
ercept  the  enlightened  conscience  of  impartial  jurors.  The 
worldly  circumstances  of  the  parties,  the  amount  of  bad 
faith  in  the  transaction,  and  all  the  attendant  facts  should 
be  weighed."  There  is  no  further  definition  or  description 
of  the  torts  here  referred  to,  by  which  any  case  may  be 
recognized  as  of  this  class.  But  it  is  manifest  that  the  lan- 
guage quoted  does  not  say  or  imply  that  injury  to  the  peace, 
happiness  or  feelings  shall  always  be  itself  a  tort,  but 
rather  the  reverse.  In  view  of  the  fact  that  no  description 
or  designation  is  attempted  of  this  class  of  torts,  and  in 
view  of  the  general  purpose  of  the  code,  this  section  obvi- 
ously does  not  mean  to  create  new  torts,  or  change  the  law 
of  damages,  but  only  to  declare  the  pre-existing  law.  See 
CerUral  R,  R,  v.  Kelly ^  58  Ga.  257  ;  Oeorgia  R.  R.  v. 
Bomer,  73  Ga.  257 ;  Central  R,  R,  v.  Senn,  id.  712 ; 
ColeToan  v.  Allen^  79  Ga.  637;  Cox  v.  Richmond  &  D. 
R.  R. ,  87  Ga.  747.  No  case  has  been  found  to  give  an 
authoritative  construction  to  this  section  as  a  whole,  nor  is 
it  necessary  to  do  so  now.  It  suffices  for  present  purposes 
to  say  that  it  does  not  alter  the  prior  law. 

It  seems  there  is  no  public  policy  to  be  subserved  by 
giving  damages  for  mental  suffering  as  a  general  rule,  and 
the  law  does  not  allow  it.  But  it  is  urged  that  the  public 
occupation  of  telegraph  companies  creates  between  them 
and  the  public  a  special  relation  in  which  their  responsi- 
bility is  greater  than  that  of  other  j)ersons.  So  much  of 
their  business  and  profit  is  derived  from  the  acceptnnce  of 
messages  involving  feelings  only,  that,  at  first  view,  it 
would  seem  legitimate  and  salutary  to  require  them  to 
answer  in  damages  for  any  dereliction  of  duty  in  this  im- 
portant part  of  their  activity.  .  The  argument  is  that,  in 
the  exercise  of  a  public  employment,  they  undertake  for 
hire  to  serve  the  feelings  of  their  customers,  and  therefore 
ought  to  pay  for  negligent  non-performance  or  mis-per- 
formance of  this  peculiar  function.      This  reasoning  is 
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unanswerable  in  so  far  as  it  proves  a  right  of  action  to 
arise  out  of  the  breach  of  duty.      But  how  about  damages 
and  the  measure  of  damages  ?     It  can  scarcely  be  that  a 
new  and  exceptionable  principle  of  damages  emei^ges,  ex 
propria  vigore^  from  unknown  recesses  of  the  law  when 
occasion  seems  to  require  it,  or  that  the  court  can  do  more 
than  adapt  and  apply  principles  already  existing  when 
novel  transactions,  such  as  those  which  make  up  the  basi- 
ness  of  telegraphy,  become  the  subjects  of  adjudication. 
Precedents  must  be  followed,  else  the  law  will  become  & 
wandering,  uncertain  thing.    If  our  understanding  of  the 
law,  as  hitherto  exi)ounded  by  its  accredited  oracles,  be 
correct,  it  would  be  a  judicial  innovation  to  require  feelings 
which  had,  even  under  contract  or  public  duty,  the  right  to 
exi>ect  help,  to  be  solaced  with  damages  for  the  disappoint- 
ment,  however  severe,  at  losing  the  promised  benefit.    If 
the  subject  needs  new  law,  the  lawmaking  powers  may 
create  it ;  but  we  decline  to  usurp  their  prerogative.    In 
fact  the  Legislature  apparently  has  thought  that  nominal 
liability  is  not  adequate  to  enforce  the  good  policy  of  stim- 
ulating diligence  in  the  carriage  of  non-financial  messages, 
including  those  which  affect   the    strongest    feelings  of 
huihanity.     It  was,  of  course,  a  matter  of  general  knowl- 
edge that  many  dispatches  which  the  company  is  paid  to 
carry,  if  not  carried  with  due  diligence,  would  entail  no 
pecuniary  loss  upon  sender  or  sendee,  and  therefore  the 
company  would  be  subjected  to  mere  nominal  liability. 
The  Legislature  recognized  this  as  a  subject  for  legislation, 
and  passed  the  act  of  1887,  providing  a  penalty  in  case 
any  nle^.  aire  is  not  duly  transmitted  and  delivered.    This 
act  gives  a  conventional  redress  of  some  money  value,  and 
is,  i>erhaps,  the  best  remedy  that  could  be  devised.     It  pro- 
vides a  penalty  for  punishment  of  the  wrong  doer.     Of 
course  it  does  not  affect,  to  any  extent,  the  pre-existing  law 
of  damages,  and  cannot  be  construed  as  superseding  or 
tnodifying  any  right  of  recovery  existing  independently  of 
its  provisions.     Couch  v.  Steely  3  El.  &  B.  402 ;  Acts  1887, 
p.  111 ;  IT.  U.  Tel.  Co.  Tf  Taylor,  84  Ga.  408.    If  the 
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Y  in  terms  were  exclusive  of  all  others,  or  if  damages 

be  predicated  on  this  statute  which  were  not  recover- 

Bfore,  this  whole  discussion  might  have  been  super- 

The  record  shows  that  the  plaintiff  recovered  the 

y  imposed  by  the  statute,  and  that  is  all  the  redress 

ch  he  is  entitled.     Perhaps  the  safest  expedient  for 

of  this  kind,  wliich  involves  a  public  policy,  is  to  fix 

dtrary  sum  to  be  recovered  by  the  injured  i)erson, 

is  the  Legislature  has  done.     See  RusseU  t.  W.  IT. 

to.,  3  Dak.  315  (19  N.  W.  Rep.  408). 

PB  was  no  error  in  sustaining  the  demurrer  to  so  much 

plaintiff's  petition  as  sought  recoverysimply  for  paiu 

iguish  of  mind. 

JudgiaenL  affhrraed. 

—See  Index,  title,  '*  Mental  DisfcreaB." 
lie  to  next  case. 


Stamey  v.  The  Western  Ubtion  Telegraph  Com- 
pany. 

Oeorgia  Supreme  Court,  Jan,  8, 189J^ 

(92  Ga.  618.) 

Iailubb  to  deliver  telegram. —  Rules  and  regulations* 

i-note  by  the  court) : 

\  message,  intended  for  transmission  over  the  lines  of  a  telegraph 
iny,  was  written  upon  one  of  the  regular  blanks  prepared  and  fur- 
I  by  the  company  for  the  use  of  its  customers,  and  upon  the  face 
blank,  above  the  space  left  for  the  message,  the  following  wordg 
irinted  in  plain  type  :  "  Send  the  following  message,  subject  to  the 
on  back  hereof,  which  are  hereby  agreed  to,"  and  below  this  space 
I  plainer  type,  were  printed  the  following  words  and  signs,  ••  |y* 
the  notice  and  agreement  on  back  .0/*  the  writer  of  the  message 
>n8equently  the  contemplated  sendee  was  bound  by  any  reasonable 
r  regulation  printed  on  the  back  of  the  blank, 
fttion  80  printed,  and  in  the  following  words,  "no  responsibility 
Ijng  moBBOgei  attaches  to  this  company  until  the  same  are  pre« 
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■ented  and  aooepted  at  one  of  its  transmittirg  offices,  and  if  a 
is  sent  to  such  offioe  hy  one  of  the  company's  messengers,  he  ids  lor 
that  purpose  as  the  a^ent  of  the  sender,**  was  reasonable,  and  the  ooifr 
pany  is  not  liable  to  the  proposed  sendee  of  such  a  message  because  of  thi 
failure  of  the  messenger  to  whom  it  was  intrusted  to  deliver  it  at  one  cf 
the  company *8  transmitting  offices,  and  the  company's  consequent  M* 
ure  to  transmit  and  deliver  to  the  person  addressed.  This  is  80,notwitlh 
standing  the  delivery  of  messages  to  such  a  messenger  was  usual  sad 
customary  in  the  regular  line  of  the  company's  business,  and,  aooQcdiB| 
to  its  usage,  it  paid  its  messengers  for  every  message  delivered,  auditor 
every  message  so  received  to  be  transmitted."  By  express  stipnlitica, 
the  messenger  was,  as  to  the  service  he  undertook,  the  ageot  of  the 
sender  and  not  of  the  company. 
Cases  of  this  series  cited  in  opinion  :  Hill  v.  W,  U.  Tel.  Co.^  vol.  8,  p.  614; 
W.  U.  Tel.  Co.  V.  Fofitaine,  vol.  1,  p.  289;  IF.  17.  Tel,  Co,  v.  Omuk 
anl,  vol.  1.  p.  404 ;  Clement  v.  TF.  U,  Tel,  Co,,  voL  1,  p.  (TTl ;  Qrhmdli. 
W.  U.  Tel,  Co.,  vol.  1,  p.  70. 

Appeal  by  plaintiff  below  from  jadgment  rendered  at 
City  Court,  Richmond  county.    Factd  stated  in  opinion. 

J.  M,  Lamar ^  for  plaintiff. 

J.  S,  cfe  W.  T,  Davidson^  for  defendant. 

LvMPKix,  Justice:  The  declaration  in  this  case  claims 
dania.i^es  for  the  non-transmission  and  non-delivery  of  a 
telegram  which,  it  is  alleged,  Gooding  &  Co.,  of  Charleston, 
S.  C,  had  written  on  one  of  the  defendant's  day  tele- 
graphic blanks  and  handed  to  a  messenger  of  the  defend- 
ant, who  had  just  delivered  a  telegram  to  them  from  the 
plaintiff,  to  be  carried  to  the  office  of  the  defendant  in 
Charlei^ton  for  transmission  to  the  plaintiff,  at  the  latter's 
expense,  but  which  message  was  never  in  fact  delivered  by 
the  messenger  at  the  transmitting  office  of  the  defendant  in 
Charleston. 

The  pivotal  question  is  :  Was  the  message  delivered  to 
the  company  for  transmission  ?  One  of  the  rules  and  regu- 
lations of  the  comi)any,  printed  on  the  back  of  the  blank, 
upon  the  face  of  which  the  message  was  written,  was  in 
these  temis :  '*  No  responsibility  regarding  messages 
attaches  to  this  company  until  the  same  are  presented  and 
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ooepted  at  one  of  its  transmitting  offices,  and  if  a  message 
I  sent  to  such  office  by  one  of  the  company's  messengers, 
le  acts  for  that  purpose  as  the  agent  of  the  sender."  Just 
bove  the  space  left  for  the  written  message  are  the  follow* 
ig words,  in  large  type:  "Send  the  following  message, 
abject  to  the  terms  on  back  hereof,  which  are  hereby 
greed  to."  And  at  the  bottom  of  this  space  is  the 
ollowing  notice,  in  larger  type:  ''t^**  Read  the 
otice  and  agreement  on  back.  ,.^1"  The  declara- 
lon  avers  that  this  rule  is  not  obligatory  upon  the  send- 
IB  of  the  message,  because  it  was  not  read  by  them 
T  known  to  them.  This  position  is  clearly  untenable, 
or  reasonable  diligence  was  all  that  was  necessary  to 
cqoaint  them  with  this  rule.  Therefore,  the  moment 
he  senders  wrote  and  signed  the  message  on  the  blank, 
hey  became,  in  legal  contemplation,  aware  of  the  rule, 
rhether  they  read  it  or  not,  and  thereby  signified  *'both 
heir  knowledge  of  it  and  their  assent  to  it."  Hill  ¥. 
Western  Union  Telegraph  fCo.^  85  Ga.  425,  428,  429, 
md  cases  cited  on  the  latter  page.  See,  also,  Gray  on  Com. 
)y  Tel.  52,  53  ;  Scott  &  Janigan  on  Law  of  Tel.  §  149  ;  note 
n  71  Am.  Dec.  466,  to  case  of  Camp  v.  Western  Union  Tel. 
Td.j  beginning  on  page  461.  A  telegraph  company  is  not 
labject  to  the  extraordinary  limitations  and  responsibilities 
mposed  by  law  on  common  carriers.  Western  Union 
rrf.  Co.  w.  Fontaine,  58  Ga.  433  ;  Same  v.  Blanchardf 
S8  Gte.  307,  and  note  to  same  case  in  45  Am.  Rep.  487,  488. 
!t  therefore  has  the  undoubted  power  to  make  reason- 
able rules  and  regulations  regarding  the  conduct  of  its 
>asiness  with  the  public ;  and  the  reasonableness  of  such 
-ales  and  regulations  is  a  question  for  the  courts  to 
lecide.  Gray  on  Com.  by  Tel.  §§  13,  29 ;  Scott  &  Jam. 
m  law  of  Tel.  §  101 ;  note  in  71  Am.  Dec,  supra.  This 
)eing  true,  is  the  rule  in  controversy  reasonable?  We 
/hink  it  is.  The  work  performed  by  the  messenger  in 
5arrying  the  message  from  the  office  or  residence  of  the 
sender  to  the  transmitting  office  of  the  company  forms  no 
[)art  of  the  transmission  of  the  message  by  the  company. 
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for  which  latter  parpose  alot 
charge.  There  is  nothing  oner 
role.  It  dictates  no  terma  to 
advantage  b>  the  company.  I 
arbitrary.  In  a  word,  it  gives  t 
delivering  hia  dispatch  to  the 
by  him  at  the  office  of  the  com 
scribed,  or  of  making  eucb  deli 
his  own  servant.  We  have  bt 
adjudicaTioD  upon  this  mle  b; 
this  shows,  or  tends  to  show,  t 
professional  opinion  in  favor  < 
rale  is  held  to  be  reasonable 
Communication  by  Telegraph, 
Assaming.  then,  the  reasonable) 
in  the  abseace  of  other  facts 
message  was  not  delivered  to  tli 
not  presented  at  one  of  its  t 
agent  of  the  senders,  and  was 
pany. 

Now,  is  there  any  fact  in  thii 
which  should  vary  the  above 
in  error  alleges  in  his  decia 
of  the  defendant  at  Chariest 
gers,  delivering  telegrams,  to  t 
at  the  comjiany's  ofhce  for 
they  were  paid  by  the  com] 
message  so  received  and  del 
pany's  office)  and  that  such  Ic 
sengers  the  agents  of  the  comp£ 
transmission,  and  superseded  th< 
lation.  Taking  into  view  all  th 
tion,  and  the  blank  attached, 
being  within  the  operation  of  tl 
snmaMy,  written  upon  thecomj 
one  ill  question.  We  cannot  a* 
ifFs  position  as  to  the  fflfect  of 
\i^as«  was  unknown  to  the  sen 
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id  not  act.  and  could  not  have  acted  on  it ;  and  if  they 
lad  known  of  snch  usage,  and,  nevertheless,  entered  into 
,  written  agreement  by  which  the  messenger  should  act  as 
heir  agent  for  the  sole  purpose  of  carrying  the  message  to 
he  company's  office  for  transmission,  they  and  the  plaint- 
BE  in  error  were  thereby  estopped  from  showing  such  usage, 
«cause  custom  or  usage,  while  admissible  to  explain  an 
mbiguous  written  agreement,  is  inadmissible  if  repugnant 
o  or  inconsistent  with  a  clear,  express  agreement.  Grin^ 
leU  V.  Western  Union  Tel.  Co.,  113  Mass.  299,  307  (S.  a 

8  Am.  Rep.  485,  493) ;  and  cases  there  cited.  See,  also, 
^ark  V.  Piedmont  Ins.  Co.,  48  Ga.  601,  606;  Werner 
'.  .Footman,  54  Ga.  128,  137  ;  Tilley  v.  County  of  Cook,  lOS 
J.  S.  156,  162;  Moran  v.  Prather,  23  Wall.  492,  503 ;  and 
LOte  to  Phoenix  Ins.  Co.  v.  Munger,  33  Am.  St.  Rep.,  on 
lage  368,  citing  ample  authority  and  saying:  "A  local 
Lsage,  Inconsistent  with  an  express  contract  made  at  the 
>lace  where  such  usage  prevails,  or  contradicting  its  terms, 

9  not  a  part  of  such  contract,  and  cannot  be  given  in  evi- 
lence  to  contradict  or  avoid  it.*' 

There  is  nothing  in  the  rule  under  consideration  contrary 
0  public  policy.  Aside  from  the  reasons  already  given, 
thers  in  its  favor  may  be  stated : 

(1)  Messengers  of  a  telegraph  company  are  not  sent  out 
rom  the  company's  office  to  solicit  telegrams,  and,  being^ 
ngaged  in  a  most  subordinate  work  of  the  company's  ser- 
ice,  it  is  to  be  presumed  that  they  are  not  invested  by  the 
ompany  with  the  powers  of  receiving  the  company's 
harges  or  fees  for  the  transmission  of  telegrams,  and  that 
hey  have  no  powers  of  rejecting  telegrams  offered  to  them, 
ither  for  the  non-payment  in  advance  of  the  company's 
harges  for  transmission,  or  for  being  illegibly  written,  or 
or  containing  matter  which  would  make  the  company 
iable  in  tort  or  otherwise,  for  transmitting  an  indecent  or 
mmoral  telegram  — all  of  which  are  powers  reserved  by  law 
0  the  company  for  its  protection,  and  with  which,  it  is 
mown  to  the  public,  or  should  be,  the  receiving  agent  of 
he  company  at  its  transmitting  offices  is  invested. 
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(2)  The  carriage  of  telegrams  fr 
of  the  sender  to  the  trinsmitlinf 
not  a  part  of  the  duty  or  bHMines! 

(3i  Neither  the  sender  nor  add 
anythin:;  for  such  carrUge  to  the 
company. 

(4)  The  liiil'ility  against  which 
not  stipniate,  as  shown  by  the  ad 
is  confined  to  its  negligence  in  ci 
mission  of  messages  from  its  tra 
delivery  of  snch  messages  to  the 
been  held,  in  Clement  v,  Westt 
Mass.  463.  466,  467,  that  tliere  ar 
policy  which  should  prevent  a  1 
stipulating  against  the  negligence 
to  tlie  delivery  of  messages  to  its 

{i)\  And  the  transmission  of  a  n 
mission  from  tlie  office  or  station 
the  one  to  which  it  is  sent;"  a 
delivery  of  it  to  the  person  to 
bcott  6i  Jam.  on  Law  of  Tel.  §  2(> 

Therefore,  delivery  to  the  me5s< 
by  the  conip;iny,  shouKl  not  fix 
jiany.  If  delivery  to  the  messei 
company,  acceptance  by  the  mess 
acceptance  by  tlie  company,  and 
company  its  undoubted  risrht  to 
eage  for  any  one  or  more  of  the  n 

Xo  analogy  between  such  a  cas 
insurance  agent  can  justly  be  dn 
r.>:»sons  which  have  impelled  thi 
sions,  to  treat  the  agent  of  the  i 
ageut  of  the  insurer,  where  asoni< 
u';ilion  is]>rinted  upon  the  back  o 
of  insumnce,  have  any  applicati< 
iriir  of  the  courts  in  such  insuranc 
Mlllki^  J.,  who  announced  the  d 
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case  of  The  Insurance  Company  v.  Wilkinson^  13  Wall. 
22.?,  234,  236. 

'ITie  foregoing  disposes  of  the  case,  and  the  question 
raised  as  to  the  measure  of  damages  need  not  be  considered. 

Judgment  ajjirmed. 

NoTF.— See  Index,  title  "Rules  and  Regulations." 

See  note,  vol.  3,  p.  630. 

The  following  Georgia  telegraph  cases,  in  addition  to  the  two  foregoing, 
were  decided  during  the  period  covered  by  this  volume :  The  Georgia  tele- 
graph statute  may  be  found  in  the  "  General  Note  "  at  the  end  of  this 
▼dume. 

Bf^rn  ▼.  ir.  V.  Tel  Co.,  Supreme  Court,  Feb.  19,  1892  (88  Ga.  588). 
(Head-note  by  the  court): 

By  the  act  of  October  22,  1887,  telegraph  companies  are  subject  to  the 
penalty  prescribed  for  not  transmitting  dispatches  with  due  diligence, 
whetlier  the  persons  to  wliom  they  are  addressed  reside  within  one  mile  of 
the  telegraphic  station,  or  witliin  the  city  or  town  in  which  such  station 
is  located,  or  not.  The  proviso  in  the  second  section  of  the  act  relates  to 
the  duty  of  delivery,  and  not  to  the  duty  of  transmission. 

Langley  v.  W,  U,  Tel,  Co.,  Supreme  Court,  March  81,  1892  (88  Ga.  77T) 
(Head-note  by  the  court ): 

The  act  of  Octol)er  22,  1887,  **  to  prescribe  the  duty  of  electric  telegraph 
companies  as  to  receiving  and  transmitting  dispatches,  to  prescribe  pen. 
alties  for  violations  thereof,  and  for  other  purposes,"  being  penal  in  its 
nature,  must  be  strictly  construed.  Accordingly,  the  sendee  of  a  message 
is  not,  under  this  act,  entitled  to  recover  the  penalty  therein  named  for  a 
failure  by  the  com])any  to  deliver  such  message  with  due  diligence,  unless 
the  charges  thereon  were  prepaid  or  tendered  by  the  sender,  or  unless  there 
was  failure  to  deliver,  or  delay  in  delivering,  on  or  after  payment  or  tender 
by  the  sendee  or  his  agent. 

Greenhtrgv,  W.  U.  TeK  Co.,  Supreme  Court,  Aug.  1,  1892  (80  Ga.  764). 

Allegations  of  pleading  held  insuflicient  in  an  action  to  recover  the  stiit- 
ntory  penalty  for  failure  to  deliver  a  telegram  and  to  recover  damages  by 
reason  of  such  failure. 

W,  U.  Tel.  Co,  V.  Liudiet/,  Supreme  Court,  Aug.  1,  1892  (89»Ga.  484). 
Queetion  of  admission  of  evidence  only. 

W,  U.  Te\  Co.  V.  Jamea,  Supreme  Court,  Aug.  27,  1892  (90  Ga.  254). 

Tiie  act  of  1887,  requiring  telegraph  coniiwinies,  under  penalty,  to  deliver 
messages  within  a  reasonable  time  after  receiving  them  for  transmission 
does  not,  even  if  the  message  were  sent  from  another  State  from  that  in 
which  it  is  to  be  delivered,  violate  the  interstate  commerce  clause  of  the 
Federal  Constitution. 

VOL.   IV — 45. 
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Thongb  the  oonditioo  ia  a  telegraph  1 
wUah  to  present  olwnu  does  not  applr 
penftltr,  but  doea  u  to  cUims  for  Bpeoii 
the  addi««Me  as  well  u  the  sender.  If  the  i 
of  bath  F«rtiM,  and  was  presented  for  tn 


W.  U.  Ttl.  Co.  T.  Otamd  H.  Hulekeaoti,  I 

a».BGa). 

Vmdvt  Code,  g  4G7V,  which  forUds  pun 
Snndajr  sxcept  works  of  neceasity  or  oharl 
bind  itself  to  transmit  and  deliver  mSH 
which  come  within  such  exception ;  am 
contract  does  not  become  liable  tc  the  stal 

A  message  from  a  son  to  his  mother, 
arrive  en  a  particular  train,  is  not  a  work 

WiUingham  t.  W.  V.  Tel.  Co.,  Supremt 
449). 

A  complaint  In  an  action  based  on  failui 
gram  on  Sunday,  the  message  not  showii 
neoeeaity  or  charity,  which  would  warran' 
the  complaint  containing  no  allegation  tli 
informed  that  it  did,  is  deniurrable  as  sho 

HoUU  T.  TF.  U.  Tel.  Co.,  Supreme  Cour 
(Extract  from  heiM^-note  hy  the  court) : 

The  measure  of  damages  against  a  telegi 
the  terms  of  a  message  correctly  reportinj 
particular  article,  which  the  receiver  of  t 
send  forward  for  sale,  is  the  difference  1 
market  and  the  terni<i  of  the  message,  as 
stating  it.  proriUed  the  plaintiff's  actual  li 

W.  U.  Td.  Co.  v.  Timmont,  Supreme  C< 

Questions  as  to  construction  of  the  t« 
which  imposes  a  penalty  for  failure  to  di 
gence,  and  another  section  provides  that  t 
sages  where  the  residence  of  the  addressee 
tlie  teniiinni  office  is  situated  or  within  or 

The  addressee  being  a  non-resident,  held 
a  resident  within  the  meaning  of  said  sta 
temporary  address. 

[The  statute  in  question  was  amende 
sender  of  a  di.spatch  to  specify  at  what  ph 
the  terminal  uflice  a 


W.  V.  Tel.  Co.  V.  Mansfield,  Supreme  CS 
The  fact  that  the  addressee  did  not  resid 

mile  of  the  terminal  office,  will  not  exem| 
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toTf  penalty  for  failure  to  deliver  to  the  addressee  when  he  called  for  the 
at  the  terminal  office. 


W.  U.  2V/.  Co,  V.  JfoM,  Supreme  Court,  Oct.,  1898  (93  Ga.  494). 

The  return  of  the  money  paid  for  sending  a  telegram  will  not  exempt 
the  company  from  a  penalty  already  incurred. 

The  operator  having  substituted  a  dead-head  message  in  his  own  name 
instead  of  that  which  he  had  been  paid  for  sending,  the  company  is  liable, 
in  absence  of  ratification  by  the  sender,  as  for  total  failure  to  transmit 
and  deliver. 

W.  U.  Tel.  Co.  ▼.  Patrick,  Supreme  Court,  Oct.  24,  1893  (93  Ga.  607). 

A  teleg^ph  company  cannot  be  charged  with  the  statutory  penalty  in 
failing  to  deliver  a  telegram  addressed  to  the  wrong  street  and  number  in 
a  city,  the  company  having  promptly  taken  the  message  to  the  number 
given,  and  it  not  appearing  that  it  knew  the  proper  address  or  could  have 
readily  ascertained  it. 

W.  U.  Ta.  Co.  V.  Rountree,  Supreme  Court,  Oct.  80,  1893  (92  Ga.  611). 
The  statutory  penalty  cannot  be  imposed  for  a  mere  verbal  inaccuracy 
in  the  surname  of  the  sender. 

W.  U.  Tel.  Co,  V.  Power,  Supreme  Court,  Oct.,  1898  (93  Ga.  548). 
The  statutory  penalty  cannot  be  recovered  upon  a  **  collect**  message. 

ConyerB  ▼.  Poet.  Tel,  Cable  Co,,  Supreme  Ck>urt»  Nov.  G,  1893  (9*3  Ga. 
619). 

The  penalty  prescribed  by  statute  for  failure  to  promptly  deliver  mee- 
■agee  is  not  limited  to  the  telegraph  company  to  which  the  message  was 
originally  delivered,  but  may  be  imposed  upon  a  connecting  company 
which  has  received  the  message  for  forwarding. 

FVeeman  v.  W.  U.  Tel.  Co,,  Supreme  Court,  Nov.  20,  1898  (98  Gia.  230). 
(Head-note  by  the  court) : 

It  appearing  from  the  plaintifiTs  evidence,  fairly  construed,  that  before 
the  telegram  offering  his  son  employment  was  sent,  the  son  was  under  con- 
tract to  work  for  another,  consistently  with  which  he  could  not  have 
entered  the  employment  of  the  sender  of  the  telegram,  the  non-delivery  of 
the  telegram  did  not  cause  a  failure  by  the  son  to  obtain  the  employment 
to  which  it  related,  and  there  was  no  error  in  granting  a  non-suit. 

W.  U.  Tel.  Co.  V.  Baten,  Supreme  Ck)urt,  Nov.,  1893  (93  (3a.  352). 

The  statute  imposing  a  penalty  for  delay  of  telegprams  is  not  imconstitu- 
tional,  as  to  messages  from  without  the  State,  as  interfering  with  inter- 
state commerce. 

In  an  action  against  a  telegraph  company  to  recover  the  statutory 
penalty,  the  message  delivered  from  the  terminal  office  may  be  introduced 
in  evidence  without  producing  that  presented  for  tranamis&ion  or  proving 
its  loss. 
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Edwabd  Bierhaus  et  AL.  V 
Telegraph  C- 

Jttdiaita  AppellaU  Cour 

(8  lad.  App 

Failtre  to  deliver  teleobam.— Wha' 

Where  k  telegraph  message,  when  read  i 
in  commercial  correspondence,  reason! 
message  is  uue  of  business  importance. 
tar  as  it  is  necessary  to  accomplisli  the 
telegraph  company  is  liable  for  all  dii 
taUure  to  transniit  or  deliver  it,  as  i 
utilesp  such  negli^eDce  is  in  some  way 

A  telegram  in  the  language :  ''  Have  yox 
bow  much  :"  and  this  in  reply,  "Yes; 
aod  fiftef u  ceitts."  Iield  to  sufficient 
charKe  the  company  with  special 
promptly. 

It  ill  Dot  relieved  of  such  liability  by  the 
after  the  tinie  for  free  delivery  had 
vided  llie  rule  tixint;  such  limit  was  u 
But  if  seniler  wjts  agent  of  addressee  a 
canniit  lie  held  for  S|>ecia1  damages 
the  nt'\t  miirning. 

Failure  to  trnnsmit  a  iiiessikge  to  a  place 
because  of  a  stonn  anil  broken  wires  r 
it,  but  of  wliich  fact  the  sender  was  n< 

QueTttions  of  sulistnntiiil  injury  and  dam 

Ca.«es  of  this  series  cited  in  opinion :  W. 
ir.  f.  Ttl.  Co.  V.  Cooper,  vol.  2,  p.  79. 
vol.  1.  p.  5S8;  W.  i:  Tet.  Co.  v.  Blan 
Co.  V.  Harris,  vol.  1.  p.  8S9 :  Tyler 
ilam-illf  V.  If.  r.  Tel.  Co..  vol.  1,  p.  I 
2,  p.  flT'J  ;  PeJ^p^■r  v.  11'.  U.  Tel.  Co.,  v 
Tel.  Co..  vol.  1,  p.  772 ;  Foxlal  Tel.  Cai 
Hadley  v.  11'.  t'.  Tel.  Co..  vol.  2,  p 
vol.  2.  p.  ^2  :  \V.  ''.  Tel  Co.  v.  Cohe 
Tel.  Co..  TO].  2.  p  607;  11".  U.  Tul.  Co 
r.  Tel.  Co.  V.  Broftche,  vol.  2,  p.  815  ; 
8,  p.  701 ;  Tl'.  U.  Tel.  Co.  V.  Benderaoi 
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Appeal  by  plaintiff  below  from  judgment  of  Circuit 
Court,  Knox  county,  awarding  nominal  damages  only  for 
failure  to  transmit  a  telegram.     Facts  stated  in  opinion. 

W.  A.  CuUop  and  C.  B.  Kessinger^  for  appellants. 

J.  8.  Prichelt,  J.  T.  Beasley  and  A.  B.  Williams,  for 
appellee. 

LoTz,  J. :  The  appellants  sued  the  appellee  to  recover 
damages  alleged  to  have  been  sustained  on  account  of  the 
negligence  of  ihe  appellee  in  transmitting  and  delivering 
two  t-elegraphic  messages.  Issue  was  joined ;  there  was  a 
trial  by  jury,  and  a  verdict  for  appellants  in  the  sum  of 
fifty  cents.  The  court  rendered  judgment  in  favor  of 
appellants  for  fifty  cents  damages  and  fifty  cents  costs. 

The  errors  assigned  in  this  court  are  : 

1.  The  overruling  of  the  demurrer  to  the  second  i>ara- 
graph  of  amended  answer. 

2.  The  motion  for  a  new  trial. 

If  the  ai)pellants,  in  the  court  below,  secured  a  judgment 
for  all  the  damages  recoverable  under  the  allegations  of 
their  complaint,  then  they  can  have  no  valid  grievance  to 
present  to  this  court;  for,  where  the  ultimate  judgment  is 
right,  no  intervening  error  will  avail  in  securing  a  reversal. 
ifi/rrison  v.  Kendall,  6  Ind.  A  pp.  212  (38  N.  E.  Rep.  370); 
Hamilton  v.  City  of  Shelby oille,  6  Ind.  App.  538  (33  N.  E. 
Rep.  1007). 

The  first  question  presented  for  our  consideration  is 
whether  or  n  >t  special  damages  can  be  recovered  under  the 
allegations  of  the  complaint.  If  only  nominal  damages, 
and  the  sum  paid  for  the  transmission  of  the  messages,  can 
be  recovered,  then  appellants  have  no  cause  for  complaint, 
for  the  court  b^low  meted  out  to  them  all  they  were  en- 
titled to  recover. 

The  substantial  allegations  in  that  paragraph  of  the  com- 
plaint  upon  which  the  judgment  is  founded  are  .J9  follows: 

*'  That  the  api)ellants  were  wholesale  grocers  and  jobberS| 
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doing  busiiness  in  Yincennes,  Indiana,  by  the  name  of  ] 
Bierhaus  k  So»s,  and  did  business  throughoat  that  part  i 
the  State  of  Indiana  and  the  adjoining  State  of  Illinoi 
that  they  employed  traveling  salesmen  and  clerks,  wl 
solicited  bixsinH:>5  for  them,  and  they  had  many  custome 
at  various  i>l:uvs  in  both  of  said  States ;  that  on  the  22i 
day  of  July,  18v><\  and  long  prior  thereto,  they  did  busine 
at  Mt.  Cannel,  Illinois :  that  among  their  customers  at  sa 
place  was  on**  P.  L.  Davis,  who  was  indebted  to  them 
the  sum  of  ^101.15;  that  the  appellee  had  a  line  of  wi 
extendiuiT  directly  from  Mt.  Carmel  to  Vincennes,  a  d: 
tance  of  twenty  miles,  and  was  engaged  in  telegraphing  1 
the  puhlic  generally:  that  on  said  day  appellants  had 
their  employ  one  M.  F.  Hoskinson,  a  competent  and  pn 
ticing  attorney  at  said  Mt.  Carmel,  who  was  authorized  1 
them  to  make  collections  for  them  ;  that  on  said  day  sa 
Davis  was  the  owner  of  a  stock  of  goods  and  merchandi 
situate  in  said  Mt.  Carmel ;  that  on  said  day,  at  about  tl 
hour  of  three  o'clock  P.  M.,  said  Hoskinson  leam( 
anti  ascertained  that  said  Davis  was  disposing  of  his  stoc 
of  merchandise,  and  converting  his  property  into  mone; 
and  preparinjx  to  leave  the  State  of  Illinois  without  payii 
his  debts,  and  especially  appellants'  debt ;  and  said  Hoskii 
son  thereupon  ]>repared  and  delivered  to  the  appellee,  i 
its  office  in  Mr.  Carmel,  directed  to  appellants,  in  their  fir 
name,  at  3.3o  o'clock  P.  M.  on  said  day,  for  transmissio 
the  followiuij:  message:  '*IIave  you  claim  against  P.  ] 
Davis?  Answer  how  much."  That  the  defendant  then  an 
there  accepted  said  message,  and  agreed  to  transmit  tl 
same:  that  said  message  was  for  the  use  and  benefit  ( 
appellants :  that  said  telegram  was  not  delivered  to  appc 
lants  until  the  hour  of  8.05  o'clock  P.  M.  of  said  22nd  da 
of  July,  four  hours  and  thirty-live  minutes  after  the  san 
was  delivered  to  appellee  for  transmission ;  that  as  soon  i 
appellants  received  said  message,  they  at  once  prepared  i 
answer  thereto,  and  delivered  the  same  to  appellee, 
its  office  in  the  city  of  Yincennes,  addressed  to  sa 
Hoskinson,  and  requested  appellee  to  transmit  the  san 
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I!armel,  which  said  answer  was  as  follows :  *' Yes, 
idred  and  sixty-one  dollars  /and  fifteen  cents ; "  that 
3  then  and  there  accepted  and  agreed  to  transmit 
e  for  and  in  consideration  of  the  sum  of  twenty-five 
^hich  appellants  then  and  there  paid  to  appellee ; 
d  telegram  arrived  at  Mt.  Carmel  at  8.40  o'clock  P. 
aid  day,  but  was  not  delivered  to  said  Hoskinsoa 
d' clock  A.  M.  of  the  23rd  day  of  July,  1890  ;  that 
laid  telegram  was  delivered  the  said  Davis  had  dis- 
►f  all  his  property,  and  converted  the  same  into 
and  left  the  State  of  Illinois,  and  appellants'  debt 
ot  then  be  collected  from  him  ;  that  said  Hoskinson 
)sident  of  the  city  of  Mt.  Carmel ;  that  he  was  then 
je  of  the  County  Court  of  Wabash  county,  and  his 
5e  and  place  of  business  was  well  known,  and  he 
ear  appellee's  ofiice,  and  could  have  been  easily 
that  appellee  well  knew  that  Hoskinson  was  look- 
in  answer  to  his  said  message,  as  he  went  to  appel- 
lee at  8  o'clock  P.  M.  of  said  22nd  day  of  July,  and 
i  for  an  answer  to  his  telegram  ;  that  immediately 
id  Davis  sold  his  property  he  departed  from  the 
:  Illinois  for  parts  unknown  to  appellants,  and  has 
ce  kept  his  whereabouts  unknown  to  them  ;  that,  if 
ssage  from  said  Hoskinson  to  appellants  had  been 
[y  transmitted  and  delivered,  appellants  would 
iponded  at  once,  and,  if  the  telegram  to  said  Hos. 
tiad  been  promptly  delivered,  appellants  could  have 
id  collected  their  debt  due  them  from  said  Davis  ; 
.  account  of  appellee's  negligence  in  transmitting 
Lvering  said  messages,  appellants  have  lost  the  debt 
tn  from  Davis,  and  they  were  prevented  from  eol- 
the  same,  and  have  lost  said  debt,  together  with  a 
(20,  which  they  became  liable  to  jxay  to  said  Hoe- 

llee  contends  that  there  is  nothing  in  the  first  mes- 

ipprise  it  of  the  importance  of  speedy  transmission  ; 

)Te  is  nothing  in  either  of  them  that  acquaints  it  of 

that  appellants  desired  to  institute  legal  proceed- 
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imcs  :  that  the  fir^t  message  ma; 
an  idle  inquiry,  or  that  Uoskins 
information  for  rarioos  porpoees 
inss  :  that  it  was  not  notified  of 
m<:-»sare.  and  that,  therefore,  no 
reoTere-i. 

The  transmission  of  inform! 
another  bj  m-ans  of  electrical  i 
iw*nt  origin.  When  persims  am 
to  tiun-^mii  such  messages  for  h 
th-?m  the  ?am»  rules  that  govemei 
is  linle  anal- -gy  between  the  tw< 
nees.  Tlie  carrier  Transports  the 
graphv.  ih-  information  is  not  a( 
but  is  conveyed  by  means  of  a  « 
trical  appli:inres.  A  langnage  is 
ba  e>lncated  and  skilfal  operat' 
prets  at  the  other.  The  tendeni 
rules  to  new  inTentions  and  meth 

In  the  celebrate-l  case  of  ffadf 
341.  it  apwarv^  thai  the  plaint 
biyjke  a  shaft,  and.  desiring  to  hi 
bi\:>k-?a  shnft  with  the  defendant, 
ei.nneer  :  ■  serve  as  a  model  for 
of  m.-ik;n^  the  cuntraot  the  defen 
that  the  iiiiil  was  stopped,  and 
Ihe  brv'k^n  shaft  sent  immetliai 
I;'.yel.  a:!',  tlw  d-w  shaft  kept 
T;;e  jlaiMiif  iToiight  an  action  f^ 
w::h  ::ie  i-arrier,  and  claimed,  as 
of  !"':tOl:s  while  the  mill  was  k 
w;i>  U-:  ir.:i  ie  to  appear  that  th 
that  the  want  of  the  shaft  was 
keeping  th-  iisi  1  fiom  operating, 
not  l*e  matie  responsible  to  the  ej 

The  re:isou  for  this  rule  is  that. 
any  kuowleiice  of  one  element 
the  time  he  made  the  contract  to 
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lot  be  held  to  have  contracted  with  reference  to  such  pos- 
ible  resultant  consequences. 

Until  recently,  American  judicial  authority  has  been 
generally  agreed  that  the  rule  for  the  measure  of  damages 
lere  laid  down  governs,  in  all  cases,  for  the  failure  to 
;ransmit  and  deliver  telegraphic  messages  correctly  and 
promptly.  That  is  to  say,  the  company  which  undertakes 
rO  transmit  the  message  must  be  apprised  by  the  sender,  or 
)y  the  terms  of  the  message  itself,  of  the  probable  resultant 
consequences  flowing  from  the  failure  to  transmit  and 
leliver  promptly;  that  unless  it  has  knowledge  of  such 
:)robable  consequences,  it  cannot  be  said  to  contract  in 
•eference  thereto.  TF.  U.  Tel.  Co.  v.  Hall,  124  U.  S.  444 ; 
W.  U.  Tel.  Co.  w.  Cooj^er,  71  Tex.  5U7  (10  Am.  St.  Rep. 
r72,  note).  Many  cases  might  be  cited  in  support  of  this 
•ule.  In  some  of  the  more  rec^ent  decisions  the  tendency 
s  to  relax  this  rule,  and  some  courts  have  gone  so  far  as  to 
entirely  overthrow  it. 

In  Daughtery  r.  Am.  Union  Tel.  Co.,  75  Ala.  168  (51 
A.m.  Rep.  435),  it  was  held  that  the  company  was  liable  for 
special  damages  for  the  non-delivery  of  a  cipher  message, 
the  meaning  of  which  was  not  known  or  explained  to  the 
X)mpany's  agent.  So  it  has  also  often  been  held  that  the 
X)mpany  is  liable  for  all  proximate  damages  where  the 
message  is  couched  in  language,  the  meaning  of  which  is 
obscure  or  unknown  to  the  company's  agent.  The  courts 
ire  inclined  to  adopt  the  principle  that  it  is  sufficient  to 
render  the  comi)any  liable  for  actual  damages  if  the  mes- 
sage show  upon  its  face  that  it  relates  to  a  business  trans- 
Eustion,  and  that  loss  will  probably  result  unless  it  is 
promptly  and  correctly  transmitted  and  delivered,  and 
that  it  is  not  necessary  that  the  company  be  apprised  of 
the  loss  that  may  result  from  its  default.  If  the  message 
show  that  it  relates  to  a  commercial  or  legal  transaction  of 
value,  it  is  sufficient  to  apprise  the  company  of  its  char- 
acter, and  for  failure  to  use  due  diligence  it  must  respond 
in  all  special,  proximate  damages. 

The  following  are  some  of  the  cases  where  this  principle 
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has  been  applied,  messages  as  follows :   '*  Cover  tvro  han- 
dled September,  one  hundred  August."     IT.  U.  Teh  Co.  t. 
Blanchard,  68  Ga.  299  (45  Am.  Rep.  480).     "Ten  care 
new  two  whites,  Aug.   shipment  fifty-six  half."     IF.  U, 
TeU  Co.  w.  Harris,  19  111.  App.  347.     ''Sell  one  hundred 
Western  Union.     Answer  price."      Tyler  t.  W.  U.  Td. 
Co.,  60  m.  421.     "  Ship  hogs  at  once."     ManvOle  t.  IF. 
U.  TeL  Co.,  37  Iowa,  214.     *'  Ship  cargo  at  90  if  you  can 
secure  freight  at  10."     True  v.  International  Tel.  Co.^  60 
Me.  9.     "If  we  have  any  Old  Southern  on  hand  sell  same 
before  board.     Buy  five  Hudson  at  board."     RittenJiome 
V.  Independent  Line,  &c„  44  N.  Y.  263.     "  Will  take  two 
oars  sixteen  ;  ship  soon  as  convenient,   via  West  Shore." 
This  was  in  response  to  the  following :  "  Pickled  hams  six- 
teens  nine  and  a  half."     Mowrey  v.  IF.  U.  Tel.  Co.,  61 
Hun,   126.      "Buy  fifty  Northwestern,   fifty  Prairie  du 
Chien,  limit  forty-five.     U.  S.  Tel.  Co.  v.  Wenger^  65  Pa. 
St  262  (93  Am.  Dec.  751).     "Car  cribs  six  sixty,  c.  a.f. 
prompt ; "  sent  in  reply  to  the  following :  "Quote  cribs  loose 
and  strips  packed."     Pej^per  w.  Telegraph  Ck}.,  87  Tenn. 
654.      "Send  bay  horse  to-day;    Mack  loads  to-night" 
Thompson  r.  W.  V.  TeU  Co.,  64  Wis.  531. 

In  the  well  considered  case  of  Postal  Tel.,  etc.  Co.  f. 
JxMihrop,  131    III.  575,  after  reviewing  many  authorities 
bearing  on  this  question,  the  court  concludes  as  follows: 
•*  We  think  the  reasonable  rule,  and  the  one  sustained  by 
authority,  is,  that  where  a  message,  as  written,  read  in  the 
light  of  well  known  usage  in  commercial  correspondence, 
reasonably  informs  the  operator  that  the  message  is  one  of 
business  importance,  and  discloses  the  transaction  so  far  as 
it  is  necessary  to  accomplish  the  purpose  for  which  it  is  sent, 
the  company  should  be  held  liable  for  all  the  direct  dam- 
ages resulting  from  the  negligent  failure  to  transmit  it  as 
written,  within  a  reasonable  time,  unless  such  negligence 
is  in  some  wav  excused." 

Xo  court  has  gone  further  in  this  direction  than  the 
Supreme  Court  of  Indiana.  In  the  case  of  Hadley  v. 
Wesiern  Vnion  TeL  Co.,  115  Ini  191,  the  telegram  read 
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as  follows  :  "  Want  yonr  cattle  in  the  morning  ;  meet  me 
at  pasture."  The  message  was  sent  on  the  14th  day  of 
October,  bnt  was  not  delivered  until  the  morning  of  the 
loth,  at  about  the  hour  of  seven  o'  clock.  It  seems  that  the 
cattle  had  been  sold  for  future  delivery,  at  the  option  of 
the  purchaser,  and  the  purpose  of  the  message  was  to  notify 
the  seller  to  deliver  the  cattle  at  a  certain  time.  It  was 
the  custom  among  stock  dealers  to  take  and  weigh  cattle  at 
early  daylight.  On  account  of  the  failure  to  deliver  the 
message  promptly,  the  cattle  were  detained  in  a  public 
highway  for  the  space  of  thirty  or  forty  minutes  before 
they  could  be  weighed  ;  and,  on  account  of  such  detention 
and  delay,  they  decreased  in  weight.  It  was  held  that  the 
company  was  liable  for  the  decrease  in  weight,  although 
there  was  no  showing  that  the  company's  agent  was  notified 
of  the  importance  of  the  message,  or  that  he  had  any  knowl< 
edge  of  the  sale  of  the  cattle,  or  of  the  custom  among  stock 
dealers,  or  that  the  cattle  were  liable  to  decrease  in  weight 
by  not  being  weighed  immediately  after  rising  in  the  morn* 
ing.  It  is  hard  to  reconcile  some  of  the  holdings  with  the 
general  rules  that  prevail  in  measuring  the  damages  in  the 
cases  of  breach  of  contract.  A  person  in  making  a  contract 
has  the  right  to  protect  himself  against  liability  by  proper 
stipulation,  and  it  is  manifestly  unjust  to  compel  him  to 
respond  in  damages  for  consequences  which  were  unknown 
and  not  even  contemplated  by  him. 

Telegraph  companies,  when  they  are  incorporated,  have 
certain  extraordinary  privileges  granted  to  them  by  the 
State,  and  the  State  has  the  right  to  impose  duties  upon 
them.  Accordingly,  they  are  required  to  receive  and 
transmit  dispatches  with  impartiality,  and  in  good  faith^ 
under  a  penalty  for  failure  so  to  do.  Elliott's  Supp., 
section  1120.  They  are  also  made  liable  for  special 
damages  for  failure  or  negligence  in  receiving,  transmit* 
ting  and  delivering  messages.  Section  4177,  R.  S.  1881, 
Most  all  the  States  have  similar  enactments.  It  seems  to 
us  that  it  is  more  logical  to  say  that  there  are  duties 
imposed  upon  the  company   by  law,    and  that  for  the 
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compelled  to  respond  in  damages.      Beasley  v.  Wester 
Union  Tel.  Co,,  39  Fed.  Rep.  181. 

If,  at  the  time  the  message  is  received,  the  company 
agents  have  no  knowledge  that  the  wires  are  in  snch  a  co: 
dition  that  the  message  can  not  be  transmitted,  or  if,  aft 
it  is  received,  conditions  arise  which  render  it  impossib 
to  transmit  it  promptly,  it  will  be  excused.  JPowler 
WeMet^n  Union  Tel.  C0.9 15  Atl.  Rep.  29. 

But  the  case  made  by  the  answer  does  not  fall  with 
these  rules.  It  is  shown  that,  at  the  time  the  message  w 
received,  the  company's  agent  knew  of  its  inability 
transmit  the  message  promptly,  by  reason  of  the  electric 
storm  and  its  broken  wires.  There  is  no  showing  that  ti 
appellants  had  knowledge  of  these  conditions,  or  that  tl 
company's  agent  gave  them  any  such  information.  It 
tnie  that  appellants  knew  that  a  storm  was  raging,  but 
surely  will  not  be  contended  that  every  storm  so  affec 
the  wires  that  messages  can  not  be  transmitted,  nor  th 
every  storm  causes  trees  to  fall  over  and  break  the  wire 
The  law  requires  that  the  company  shall  deal  with  tl 
public  in  good  faith  ;  that  each  party  shall  be  placed  on  \ 
equal  footing.  It  is  manifestly  unfair  for  the  company 
receive  the  message,  knowing  that  its  wires  are  broke 
and  that  an  electrical  storm  is  raging  which  renders  it  ii 
possible  to  transmit  promptly,  and  keep  such  knowled 
locked  up  from  the  sender.  Persons  resort  to  telegrapl 
because  of  its  rapid  communication,  and  pay  exorbita 
prices  for  the  service  because  it  is  rapid.  If  the  compa 
knows  that  it  can  not  give  quick  communication  when  t 
message  is  accepted,  it  can  not  excuse  itself,  except 
notifying  the  l>er^on  presendng  the  message  of  its  inabilil 
SupiH>:>e  th**re  were  several  lines  between  the  same  poin 
operateil  by  different  companies,  and  that  one  of  the  lii 
is  bn^ken  and  can  not  be  repaired  for  several  hours,  a 
riiese  facts  are  known  to  the  company  only.  A  message 
pr^sentevl  and  accepted  and  no  notice  of  inability  is  give 
A  de-ay  of  .^veral  hours  ensues  and  great  damages  are  i 
*nrred.     Would  it  be  contended  that  the  company  won 
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not  be  liable,  when,  if  it  had  communicated  ite  inability, 
the  message  might  have  been  sent  by  another  line  and  the 
loss  avoided? 

So,  in  this  case,  if  appellants  had  been  informed  of  aj)- 
pellee's  inability,  they  might  have  made  the  communica- 
tion by  other  means.  They  were  only  half  an  hour  away 
by  rail  or  two  hours  by  courier.  We  think  this  part  of  the 
answer  insufficient. 

The  second  part  of  the  answer  relates  to  the  failure  to 
deliver  the  second  message  promptly.  It  is  averred  that 
this  message  was  delivered  to  appellee's  agent  at  Vin- 
eennes,  Ind.,  at  8.30  o'clock  P.  M.  of  July  22nd ;  that  it  was 
promptly  transmitted  to  its  office  in  Mt.  Carmel,  where  it 
was  received  at  8.40  o'clock  of  the  same  day ;  that  on  said 
day,  and  for  a  long  time  prior  thereto,  there  was  a  general 
role  and  regulation  in  force  at  said  office,  to  the  effect  that, 
if  any  messnge  was  received  after  8  o'clock  P.  M.  of  any 
day,  such  message  would  not  be  delivered  by  messenger  of 
api>ellee  away  from  said  office,  and  that  such  message 
would  only  be  delivered  on  the  day  of  its  reception,  unless 
the  person  to  whom  such  message  was  addressed  employed 
a  special  messenger  to  make  such  delivery;  that  such  cus- 
tom was  general  and  uniform  at  said  office  and  place,  and 
was  well  known  and  understood  by  the  citizens  and  inhab- 
itants of  said  Mt.  Carmel  and  vicinity;  that  when  the  said 
M.  F.  Hoskinson,  mentioned  in  the  complaint,  delivered 
the  first  message  referred  to  in  the  complaint,  he  was  fully 
informed  as  to  said  rule  and  regulation,  and  was  then  noti- 
fied by  appellee's  agent  that  if  an  answer  should  be  re- 
ceived to  the  message  after  the  hour  of  8  o'clock  P.  M.  of 
said  day,  the  same  would  not  be  delivered  away  from  the 
receiving  office  until  the  following  day,  unless  a  special 
messenger  was  employed  to  make  such  delivery;  that  no 
such  messenger  was  employed,  and  that  appellee  delivered 
the  same  promptly  on  the  next  day.  Appellants  contend 
that  these  facts  do  not  excuse  the  appellee  for  the  negli- 
gence imputed  to  it  for  a  failure  to  deliver  the  second  mes- 
sage, because  it  is  not  shown  that  when  they  sent  the 
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message  from  Vincennes  they  had  knowledge  of  or  were  in 
funned  of  the  reuulations  at  Mt.  CarmeL  It  is  well  settlec 
thiit  a  telegmph  company  may  reasonably  regulate  it 
office  hours  and  its  free  delivery  limits,  according  to  tb 
requirements  of  the  busin**ss  at  ihe  various  points  where  i 
holds  itst-lf  out  for  public  service.  It  is  not  the  regulatioi 
that  is  complained  of  here,  but  the  failure  of  the  compan; 
to  notify  appellants  of  the  existence  of  such  regulation. 

In  Wesiei^n  Union  Tel.  Co.  w.  Hartling,  103  Ind.  60fi 
which  wjis  an  action  to  recover  a  statutory  penalty,  it  wa 
held  that  a  telegniph  company  is  not  required  to  keep  it 
agents  informed  concerning  the  office  hours  at  all  other  point 
80  that  when  a  message  is  presented  for  transmission  th 
Bender  may  be  apprised  of  any  probable  delay  which  ma; 
intervene  j»t  the  other  end  of  the  line.  This  decision,  how 
ever,  was  not  unanimous,  and  it  was  expressly  limited  t 
cas^s  for  the  recovery  of  a  penalty.  The  intimation,  how 
ever,  is  that,  in  a  case  to  recover  8pe<ial  damages,  sncl 
regulntion,  without  being  communicated  to  the  sender 
would  not  exculpate  the  company  from  liability.  Mitch 
ELL,  J.,  s.iid :  *'It  might  well  be  that  in  a  case  where  i 
message  was  delivered,  which  showed  upon  its  face  th 
imiorianre  of  si)eeily  transmission,  and  other  means  o 
m:<king  tlie  communication  were  available  to  the  sendei 
which  might  be  resorted  to  if  he  were  informed  that  th 
one  chosen  was  ineffectual,  or  his  conduct  might  otherwis 
be  materially  controlled  thereby,  the  company  would  I 
bound,  at  its  peril,  to  ascertain  and  disclose  its  inability  1 
serve  him,  or  render  itself  liable  to  respond  in  damages. 

In  ir.  U.  Tel.  Co.  v.  Broesche,  T2  Tex.  654,  it  wi 
decided  that  a  telegraph  company  could  not  reli^ 
itself  from  liability  for  failing  to  deliver  a  message  pa 
for  and  sent  by  it  by  showing  that  its  office  at  the  point 
delivery  was  chased  when  the  message  was  received  f 
transmission.  A  telegraph  comi)any  had  an  office  regul 
tion  at  Hannibal,  Mo.,  which  confined  the  free  delivery 
messages  in  that  city  to  witln'n  a  radius  of  ten  blocks.  *' 
Would,  in  our  opinion,  be  quite  unreasonable  to  expect  t 
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lintiff  to  be  advised  of  such  a  regulation.  It  would  be 
ich  more  reasonable  to  require  the  defendant's  agent  to 
tify  the  sender  of  a  message  of  the  free  delivery 
lits  applicable  only  to  the  place  of  destination.'* 
^ashears  v.  W.  U.  Tel.  Co.,  45  Mo.  App.  433.  There  are 
thoriries  which  take  a  contrary  view  of  this  question- 
',  U.  Teh  Co.  V.  Henderson,  89  Ala.  610 ;  Steoensan  v. 
jntreal  Ttl.  Co,,  16  U.  C.  Q.  B.  630  ;  Given  y.  W.  U.  Tel. 
.,  24  Fed.  Rep.  119. 

[n  the  case  last  cited,  Mr.  Justice  Miller  said :  ''Nor  do 
see  that  it  is  the  duty  of  the  Western  Union  Telegraph 
mpany  to  keep  the  employes  of  every  one  of  its  offices  in 
3  United  States  informed  of  the  time  when  every  other 
ice  closes  for  the  night.  The  immense  number  of  these 
ices  all  over  the  United  States,  the  frequent  changes 
loiig  them  as  to  the  time  of  closing,  and  the  prodigious 
lume  of  a  written  book  on  this  sub]Vct,  seem  to  make 
is  onerous  and  inconvenient  to  a  degree  which  forbids  it 
be  treated  as  a  duty  to  its  customers,  for  neglect  of 
ich  it  must  be  held  liable  for  damages."  We  do  not 
icur  in  the  statement  that  onerous  and  burdensome  con- 
ions  would  be  imposed  upon  the  company  if  it  were  re- 
ired  to  inform  its  customers  of  the  office  hours  and  de- 
ery  limits  at  the  delivery  office.  It  is  a  well-known  fact 
it  such  companies  have  rate  books,  with  the  names  of  the 
.tions  alphabetically  arranged,  which  its  employes  fre- 
ently  resort  to  before  they  accept  a  message.  By  a 
>per  designation,  the  office  hours  and  delivery  limits  of 
jh  station  could  be  readily  indicated.  Such  methods  are 
plied  in  the  postal  services. 

Six.  Thompson,  in  his  work  on  Electricity,  section  300, 
^s:  "But  it  is  a  mere  judicial  assumption  to  say,  as  was 
d  in  one  case  {Glcen  v.  Wtslern  Union  Tel.  Co.,  siipra\ 
it  the  employes  in  a  telegraph  office  are  not  required  to 
ow  the  hour  at  which  an  office  of  the  company  in  another 
y  closes.     On  the  contrary,  it  is  an  obvious  suggestion 

It,  in  any  properly  regulated  telegraph  system,  the  offices 
VOL.  IV — 46. 
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would  be  classified  and  there  would  be  a  nnifonn  time  for 
the  cloeing  of  those  of  each  class,  of  which  time  every  agent 
receiTing  dispatches  would  be  apprised.  It  is  prol^ble 
that  there  is  not  a  receiving  agent  in  the  i)ostal  telegraph 
service  of  France  or  Germany  that  does  not  know  the  hoar 
of  closing  of  every  office  in  the  republic  or  empire." 

The  averment  here,  however^  is  that  the  appellee  in- 
formed appellants'  agent  at  Mt.  Carmel,  before  the  second 
message  was  sent,  of  the  existence  of  such  regulation.  As 
he  was  specially  entrusted  with  the  management  of  the 
business  at  that  end  of  the  line,  his  knowledge  must  be 
deemed  the  knowledge  of  his  principals.  Brannan  v. 
May,  42  Ind.  92  ;  Phoenix  MtU.  Life  Ins.  Co.  v.  HinesUy, 
76  Ind.  1. 

That  part  of  the  answer  that  is  addressed  to  the  failnre 
to  promptly  transmit  and  deliver  the  first  telegram  is  in- 
sufficient, and  that  part  that  is  addressed  to  the  failore  to 
promptly  deliver  the  second  telegram  is  sufficient ;  but  u 
the  pleading  attempts  to  answer  the  whole  complaint,  the 
demurrer  should  have  been  sustained. 

[The  remainder  of  the  opinion  related  to  the  admissibility 
of  evidence  of  statute  law  of  another  State,  which  had  not 
been  pleaded.] 

Judgment  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  tnal  and  the  demurrer  to  the  amended 
second  panigraph  of  answer,  and  for  further  proceedings 
in  accortlance  with  this  opinion. 

Motion  for  rehearing  overruled,  November  23,  1893. 


KoTX.— See  note  to  next  case. 
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The  Western  Union  Telegraph  Company  v.  Edward 

BlERHAUS   ET  AL. 

Indiana  Appellate  Court,  Jan.  9, 1894' 

(8  Ind.  App.  568.) 

Indiana  teleqraph  statute.— Disclosing  contents.— Statute 

construed. 

The  penalty  imposed  by  statute  for  failure  to  transmit  and  deliver  tele- 
grams with  impartiality  and  good  faith  and  without  discrimination, 
oannot  be  imposed  for  wilful  disclosure  by  employes  of  the  company  of 
the  contents  of  a  telegram. 

Oasee  of  this  series  cited  in  opinion :  TV,  U,  Tel.  Co.  t.  PendleUm^  vol.  1, 
P.6S2;  W.  U.  Tel,  Co.  v.  If om/ct,  vol.  1,  p.  645;  W.  U.  Tel.  Co.  y. 
Harding,  vol.  1,  p.  814;  W.  U.  Tel.  Co,  v.  Kinney,  vol.  2,  p.  504;  W.  U. 
TO,  Co.  V.  Steele,  vol.  2,  p.  538 ;  W,  U.  Tel.  Co,  v.  IViieon,  vol.  2,  p.  519 ; 
W.  U.  Tel.  Co.  V.  Brown,  vol.  2,  p.  508 ;  W.  U,  Tel.  Co,  v.  Swain,  vol.  3, 
P.S89;  Hadley  v.  W.  U.  Tel.  Co.,  vol.  2,  p.  582;  W.  U.  Tel.  Co.  v. 
Axidl,  vol.  1,  p.  295. 

Appeal  by  defendant  below  from  jadgment  of  Circnit 
Court,  Daviess  county.    Facts  stated  in  opinion 

J.  T.  Beasley  and  A.  B.  Williams^  for  appellant. 

W.  -B.  Gardiner^  C.  O.  Oardiner  and  J.  W.  Ogden^  tot 
api>ellees. 

Reinhard,  J.:  The  appellees  brought  this  action  to 
recover  from  the  appellant  the  penalty  imposed  by  the  act 
of  April  8,  1886,  the  breach  alleged  being  the  disclosnre  of 
several  telegraphic  dispatches. 

A  separate  demurrer,  addressed  to  each  paragraph  of  the 
complaint,  was  overruled.  There  was  a  trial,  and  a  finding 
and  jadgment  in  favor  of  appellees.      But  two  questions 
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are  presented  by  the  appeal,  and  they  arise  from  the  mhng 
upon  the  demurrer.     They  are  these  : 

1.  Can  the  statutory  j)enalty  of  one  hundred  dollars  be 
recovered  on  account  of  the  wilful  disclosure  of  the  con- 
tents of  a  telegraphic  dispatch  by  the  company  through  its 
agents  or  employes  ? 

2.  Can  an  action  to  recover  such  penalty  be  maintained 
in  any  county  other  than  the  one  from  which  the  dispatch 
was  sent,  and  in  which  the  contract  was  entered  into? 

The  stilt  ute  upon  which  this  suit  is  sought  to  be  main- 
tained, and  indicated  by  its  title,  was  designed  to  enjoin 
certain  duties  upon  telegraph  and  telephone  companies, 
and  to  provide  penalties  for  the  violation  of  the  same. 
Section  1  of  the  act  provides,  amongst  other  things,  that 
the  company  shall,  upon  the  usual  terms,  transmit  any 
message  received  for  that  purpose 

With  impartiality  and  good  faith,  and  in  the  order  of  time  in  which  they 
are  received,  and  shall  in  no  manner  discriminate  in  rates  charged,  or 
words  or  figures  charged  for,  or  manner  or  conditions  of  service  between 
any  of  its  patrons,  but  shall  serve  individuals,  oorporations  and  other  tele- 
graphic companies  with  impartiality. 

Section  2  defines  the  duties  of  telephone  companies. 

Section  3  provides  a  penalty  of  one  hundred  dollars  for 
each  offense  in  violating  any  of  the  provisions  of  the  fore- 
going sections,  to  be  recovered  by  the  party  aggrieved  in  a 
civil  action  in  any  court  of  competent  jurisdiction.  R.  S. 
1894,  sections  5511-5513. 

This  statute,  by  amendment,  has  taken  the  place  of  the 
act  of  May  G,  1853,  which,  upon  the  subject  of  our  investi- 
gation, was  similar,  in  its  provisions,  to  the  present  statute. 
See  R.  S.  1881,  section  4176. 

It  will  be  seen  at  a  glance  that  there  is  no  provision  in 
the  enactment  under  consideration  prohibiting  telegraph 
companies,  in  express  terms,  from  divulging  the  contents 
of  a  telegraphic  message.  The  question  is,  is  such  pro- 
vision contained  in  the  act  by  fair  implication,  or  in  other 
words,  can  it  be  said  to  be  fairly  within  the  meaning  of  tbe 
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act  ?  The  question  here  presented  has  never  been  decided 
in  our  State,  nor,  so  far  as  we  have  been  able  to  discover, 
in  the  courts  of  any  of  our  sister  States.  It  is,  therefore, 
with  us  at  least,  a  question  of  first  impression,  but  this 
will  not  lessen  the  duty  of  giving  it  a  most  careful  con- 
sideration. 

At  first  blush,  the  candid  mind  will  naturally  be  im- 
pressed with  the  justness  of  an  interpretation  which  would, 
without  a  glaring  violation  of  legal  principles,  result  in 
visiting  a  penalty  upon  any  company  that  suffers  its  em- 
ployes to  divulge  the  contents  of  a  message  intended  for 
none  but  the  scrutiny  of  the  addressee.  It  is  true  that  we 
have  a  criminal  statute  making  it  an  oflfense  for  any  such 
employe  to  reveal  the  contents  of  any  telegraphic  dispatch, 
and  providing  a  punishment  for  the  same  (R.  S.  1894,  sec- 
tion 2248),  but  public  policy  would  perhaps  dictate  that 
the  law  should  go  a  step  further,  and  hold  a  rein  over  the 
companies  themselves,  so  that  every  inducement  would  in- 
cline them  not  to  retain  in  their  service  those  who  would 
thus  betray  a  trust  of  so  sacred  a  character.  But  it  is  not 
the  office  of  a  court,  in  construing  a  statute,  to  inject  into 
it,  by  forced  interpretation,  matters  which,  according  to  the 
notions  of  the  judge,  should  have  been,  but  were  not,  placed 
there  by  the  framers,  however  much  such  matters  might 
conduce  to  the  public  interest,  for,  if  there  is  a  want  of 
proper  legislation  upon  such  subject,  it  is  for  the  law  mak- 
ing power,  and  not  for  the  courts,  to  supply  the  remedy. 

There  are  certain  well  defined,  and  in  fact  elementary, 
rules  of  interpretation,  to  which  the  courts  are  bound  to 
adhere  in  giving  conjstruction  to  a  statute. 

The  act  under  consideration,  as  has  been  repeatedly  de- 
cided, does  not  award  liquidated  damages  for  failing  to 
I)erform  a  duty,  but  gives  a  penalty  to  a  private  individual, 
and  being,  therefore,  highly  penal  in  its  character,  must  be 
strictly  construed.  Hence,  if  the  act  complained  of  is  not 
clearly  within  the  scope  of  prohibition  contained  in  the 
statate,  the  latter  must  receive  at  construction  such  as 
will  not  involve  penal  consequences.     Western   Union 
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TeL  Co.  V.  Pendleton^  95  Ind.  12  ;  Western  Union  IW. 
Co.  V.  Mossier,  95  Mo.  29 ;  Western  Union  TeL  Co.  w. 
Harding,  103  Ind.  505 ;  Western  Union  TeL  Co.  w. 
Kinney,  106  Ind.  468  ;  Western  Union  TeL  Co.  w.  Stede, 
108  Ind.  163 ;  Western  Union  TeL  Co.  r.  Wilson,  108 
Ind.  308 ;  Western  Union  TeL  Co.  r.  Brown,  108  Ind. 
538 ;  Western  Union  TeL  Co.  w.  Swain,  109  Ind.  405 ; 
Hadley  r.  Western  Union  Tel.  Co.,  115  Ind.  191. 

The  statute  must  be  "at  once  strictly  construed  and  pur- 
sued." Thompson  Law  of  Electricity,  section  460.  One 
of  the  first  ends  to  be  accomplished  in  finding  the  meaning 
of  the  statute  is  to  ascertain  its  object  and  design. 

As  was  said  by  ZoLLARS,  J.,  in  Western  Union  IH.  Co. 
V.  Wilson^  supra:  "In  construing  statutes,  the  prime 
object  is  to  ascertain  and  carry  out  the  purpose  of  the  Leg- 
islature in  its  enactment,  and,  while  it  is  the  duty  of  the 
court  to  yield  to  the  words  of  the  statute,  still,  in  deter- 
mining what  meaning  it  was  intended  to  have,  it  is  proper 
to  consider  its  spirit,  the  object  it  was  intended  to  subserve, 
and  the  evils  it  was  intended  to  remedy.  Without  doing 
violence  to  the  language  of  the  statute,  the  words  used  will 
be  so  construed  as  to  bring  the  operation  of  the  act  within 
the  intention  of  the  Legislature." 

Telegraph  companies  are  quasi  public  corporations,  and 
are,  under  the  general  duty  they  owe  to  the  public,  required 
to  transmit  and  deliver  any  messages  given  to  them  for  that 
purpose,  on  the  payment  or  tender  of  the  usual  charges, 
with  reasonable  diligence,  and  in  the  order  of  time  in  which 
such  messages  were  delivered. 

While  these  obligations  rest  upon  such  companies  by 
virtue  of  their  quasi  public  character,  and,  perhaps,  as 
common  law  obligations,  yet,  in  order  to  set  this  question 
at  rest,  many,  if  not  all,  the  States  of  the  Union  have 
passed  appropriate  statu^^s  requiring  such  companies, 
under  penalties,  to  receive  messages,  and  on  payment  of 
the  usual  charges,  to  transmit  them  faithfully,  without 
unreasonable  delay,  and  in  the  order  in  which  they  are 
received,   and    without    making    unjust    discriminations 
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between  patrons.  Thompson  Law  of  Eleotrioity,  section 
167  et  seg. 

Besides  the  statutes  already  referred  to,  the  Legislature 
of  this  State  also  passed  an  act  prohibiting,  in  express 
terms,  the  disclosure  of  telegraphic  messages,  and  giving  a 
remedy  in  damages  to  the  party  injured,  to  the  extent  of 
such  injury,  and  making  such  company  liable  for  failure 
or  negligence  in  the  performance  of  their  duties  generally. 
R.  S.,  1894,  section  6613. 

It  is  not  claimed  by  the  learned  counsel  for  appellees, 
that  the  civil  and  criminal  statutes,  other  than  the  one 
Tinder  immediate  consideration,  do  not  furnish  full  and 
adequate  remedies  to  the  patrons  of  telegraph  companies, 
in  the  transaction  of  their  business,  nor  do  we  think  such  a 
position  would  be  tenable.  The  criminal  statute  fully  pun- 
ishes the  wrongdoer,  while  the  civil  remedy  gives  ample 
redress  for  the  consequences  resulting  from  unlawful  dis- 
closure. In  addition  to  these  the  penal  statute  in  hand 
makes  the  wrongful  acts  of  the  servants  of  these  corpora- 
tions, such  as  partiality,  discrimination,  and  bad  faith  in 
the  transmission  of  messages,  a  tort  for  which  the  company 
is  bound  to  respond  in  the  penalty  prescribed. 

To  our  minds,  it  is  clear  that  this  penalty  was  intended 
to  punish  such  wrongful  acts  only  as  were  not  covered  by 
the  criminal  statutes.  Any  other  construction  would 
impute  to  the  law-making  power  an  intention  to  assess  a 
double  punishment  for  the  same  offense.  The  law,  as  inter- 
preted in  this  State,  abhors  the  infliction  of  double  pen- 
alties. It  is  for  this  reason  that  the  courts  will  refuse  to 
adjudge  punitive  damages  when  the  criminal  law  provides 
a  punishment  against  the  wrongdoer.  It  is  true,  the  crim- 
inal statute  here  does  not  operate  directly  against  the  cor- 
poration, but  the  act  constituting  the  malfeasance  is, 
nevertheless,  punished.  Corporations  are  but  fictitious 
persons,  and  all  their  acts  and  omissions  are  only  the  n^^ 
acts  or  omissions  of  their  agents.  Some  of  the  author!  lies 
go  so  far  as  to  hold  that  punitive  damages  are  allowed 
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against  corporations,  if  at  all,  only  in  extreme  cases. 
Am.  and  Eng.  Encyc.  of  Law,  23. 

Our  own  courts  hold,  however,  that  punitive  dama£ 
may  be  recovered  against  a  corporation  for  the  wrong! 
acts  of  its  servants,  where  such  damages  might  be  rec( 
ered  against  the  servant.  Jeffersonville  H.  R.  Co. 
Hogers,  28  Ind.  1 ;  JeffersonvilU  R.  R,  Co.  v.  Rogers^ 
Ind.  116;  Citizens'  St.  R.  R.  Co.  v.  Wllloeby,  134  Ind.  £ 
(3:^  N.  E.  Rep.  627). 

We  do  not  undertake  to  declare  that  a  penal  law  in  t 
nature  of  the  one  under  construction  would  be  invalid 
there  already  existed  a  criminal  statute  against  the  sai 
act,  as  that  question  is  not  before  us.  But  we  do  give  it 
our  conviction  that  when  one  statute  declares  a  given  j 
to  constitute  a  criminal  offense,  and  prescribes  a  punif 
ment  therefor,  a  second  enactment,  in  the  nature  of  a  pei 
or  qui  tarn  statute,  should  not  be  so  construed  as  to  bri 
the  act  constituting  the  crime  or  offense  within  the  pi 
view  thereof,  unless  by  express  terms  it  is  so  provide 
Here,  in  our  view,  both  the  letter  and  the  spirit  is  agair 
the  interpretation  contended  for,  and  it  is  the  duty  of  t 
court  to  avoid  the  penalty  by  construction,  rather  than 
create  it.  Western  Union  Tel.  Co.  v.  Axtell,  69  In 
109;  Western  Union  Tel.  Co.  v.  Mossier^  supra;  Wesle 
Union  Tel.  Co.  v.  Harding,  supra. 

While,  as  has  been  stated,  the  Supreme  Court  has  ne^ 
passed  upon  the  exact  question  here  in  dispute,  some 
its  rulings  in  recent  cases  are  indicative  of  what  it  cons: 
ered  as  the  acts  denounced  by  this  statute,  and  for  whi 
the  penalty  is  awarded.  Thus  it  was  declared  that  faili 
or  delay  in  the  transmission  of  messages  wjis  the  only  thi 
jMovided  against  by  the  law  of  1853,  and  that  the  act 
18S5  added  to  these  the  element  of  discrimination  in  ra 
charged  or  manner  or  condition  of  service.  Western  Un\ 
Tel.  Co.  v.  Brown,  sujna ;  HadleyY.  Western  Union  I! 
Co.,  supra. 

It  is  true  that  in  some  of  the  cases  it  is  said  that  i 
statute  in  question  denounces  three  distinct  acts,  viz. :  I 
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faith,  partiality  and  discrimination.      Wealern  Union  Tel. 

Co.  V.  Steele^  supra;  Western  Union  Tel.  Co.  v.  Stoain^ 
svpra. 

But  these  acts  can  have  reference  only  to  the  duty  of 
transmission,  as  they  are  inseparably  connected  with  the 
same  by  the  language  of  the  law  itself.  To  divulge  the 
contents  of  a  message  has  no  necessary  connection  with  its 
transmission.  It  may  be  transmitted  ever  so  faithfully  and 
impartially,  and  yet  its  import  may  be  disclosed,  either 
before  or  after  the  transmission,  or  during  the  progress 
thereof.  Our  opinion  is  that  transmission  in  good  faith 
and  with  impartiality  means  the  forwarding  of  the  message, 
and  the  delivery  thereof,  accurately,  and  without  favor  or 
preference. 

There  is  another  feature  in  this  case  not  unworthy  of  con- 
sideration. The  complaint  aveTs  that  the  messages  trans- 
mitted were  of  a  private  business  nature,  and  some  weight 
is  sought  to  be  given  this  fact  in  the  brief  of  appellees' 
counsel.  But  the  statute  makes  no  discrimination  between 
private  dispatches  and  those  of  any  other  character,  except 
that  messages  of  public  and  general  interest,  and  those  to 
and  from  oflScers  of  justice,  have  preference  over  private 
dispatches. 

If  the  appellees  can  recover  the  penalty  in  this  action, 
what  is  there  to  hinder  the  sender  of  any  dispatch,  what- 
ever its  nature,  from  recovering  it  ?  Or  will  it  be  claimed 
that  '* bad  faith"  can  be  ascribed  only  to  the  disclosure 
of  private  messages  ? 

The  statute  giving  a  remedy  in  special  damages  (section 
6513,  R.  S.  1894)  expressly  confines  it  to  cases  in  which 
the  disclosure  is  that  of  a  private  dispatch,  but  not  so  with 
the  act  of  1885.  It  makes  no  such  discrimination.  It 
requires  as  much  "good  faith"  in  the  transmission  of  a 
public  or  non-secret  message  as  in  a  private  one.  Can  it  be 
true  that  the  Legislature  intended  to  impose  this  penalty 
on  telegraph  companies  for  every  disclosure  by  its  servants  ? 
If  so,  we  shall  never  see  the  end  of  the  litigation  to  spring 
from  it.     And  yet,  not  a  case  is  to  be  found  on  record  where 
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Measure  of  damages,  in  case  opportunity  to  sell  a  horse  which  had  no  fixed 
market  value  is  the  result  of  delay  of  a  telegram,  is  difference  between 
lost  offer  and  price  actually  obtained  by  reasonable  effort,  together  with 
cost  of  keeping  and  interest. 

Stipulation  limiting  time  in  which  to  present  claim  for  damages  for  fail- 
ure to  deliver  telegram  promptly,  does  not  apply  where  amount  or  &c( 
of  loss  not  ascertainable  until  after  expiration  of  specified  time. 

Cases  of  this  series  cited  in  opinion :  W.  U,  Tel.  Co,  v.  Du  Boia,  voL  8,  ^ 
4M;  Wadnuorth  v.  W,  U,  TeL  Co,,  voL  2,  p.  786;  W.  U.  Td.Oo,T* 
Adam$^  vol.  8,  p.  768. 

Appeal  by  defendant  below  from  judgment  of  District 
Court,  Lee  county.    Facts  stated  in  opinion. 

Cummins  &  WrigM^  for  appellant. 

Casey  &  Stewart^  for  appellee. 

Robinson,  J.:  On  the  31st  day  of  March,  1890,  the  plain- 
tiff was  the  owner  of  a  stallion  named  "  Mark,"  which  was 
in  the  custody  of  his  brother  George  Herron,  at  Warren,  in 
Lee  county.  The  plaintiff  was  in  the  town  of  Clarksville, 
in  Butler  county,  where  he  was  engaged  with  one  Wintrode 
in  selling  a  fence  machine.  On  that  date  one  G}eorge 
Cassidy  went  to  the  place  where  the  horse  was  kept,  and 
made  an  offer  for  him  to  a  brother  of  plaintiff,  named 
B.  B.  Herron,  and  requested  that  he  telegraph  the  offer  to 
the  plaintiff.  Accordingly  B.  B.  Herron  went  to  the  oflBce  of 
the  defendant  in  Warren,  and  left  to  be  sent  to  plaintiff  a 
night  message,  which  read  as  follows : 

"Warren,  March  81, 1890. 
"To  C.  C.  Herron,  Clarksville,  Iowa :  Have  traded  with  G^rge  Cassidy 
for  Mark,  three  horses,  1,  2,  8,  two  hundred  balance,  fifty  dollars  young 
cattle.  B.  B.  HEBBaN." 

There  was  evidence  which  tended  to  show  that  the  offer 
of  Cassidy  was  to  be  considered  withdrawn  on  Wednesday, 
April  2d,  if  not  accepted  on  or  before  that  day  ;  that  B.  B. 
Herron  had  no  authority  to  accept  the  offer  or  sell  the  horse; 
that  he  sent  the  message  as  the  agent  of  Cassidy ;  and  that 
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the  agent  of  defendant  at  Warren  knew  that  it  related  to  a 
trade,  and  that  an  answer  was  expected  the  next  day.  The 
dispatch  was  received  by  the  agent  of  defendant  at  Clarks- 
vUle  before  9  o'  clock  in  the  morning  of  April  1st,  and  was 
at  once  given  to  a  messenger  to  deliver.  After  an  absence 
of  several  hours  he  returned  it  with  the  statement  that  he 
could  not  find  the  person  to  whom  it  was  addressed.  The 
agent  then  sent  a  service  message  to  the  office  at  Warren, 
stating  that  plaintiff  was  unknown  in  Clarksville,  and  asking 
for  a  better  address.  At  noon  of  Wednesday  he  received  an 
answer  stating  that  plaintiff  was  a  patent  fence  man,  and 
would  be  found  in  town.  At  about  the  time  that  dispatch 
reached  the  agent  at  Clarksville,  the  plaintiff  received  a 
letter  from  B.  B.  Herron,  telling  of  the  trade,  and  asking 
why  the  dispatch  had  not  been  answered.  The  plaintiff 
then  went  to  the  office,  and  sent  a  dispatch  to  his  brother 
to  do  the  best  he  could  with  Cassidy.  While  he  was  there 
the  dispatch  of  his  brother  was  delivered  to  him.  His  dis- 
patch was  not  delivered  to  his  brother  until  Wednesday 
evening,  and  Cassidy  was  not  seen  until  the  next  day, 
when  he  refused  to  take  the  horse.  The  plaintiff  returned 
to  Lee  county  in  July,  and  took  the  horse  to  Nebraska, 
where  be  sold  him  for  $60.  He  seeks  to  recover  in  this 
action  the  damages  he  claims  to  have  sustained  in  conse- 
quence of  the  failure  of  defendant  to  deliver  the  message  in 
time  for  him  to  accept  the  offer  of  Cassidy.  The  judgment 
was  rendered  for  $177.65,  the  amount  of  the  verdict,  with 
interest  and  costs. 

1.  The  appellant  contends  that  the  verdict  was  not  author- 
ized  by  the  evidence,  and  insists  that  it  exercised  due  dili- 
gence to  deliver  the  message.  We  think  there  was  sufficient 
evidence  to  support  a  verdict  for  the  plaintiff.  Clarksville 
is  shown  by  the  record  to  have  been  a  town  of  about  600 
people  in  April,  1890.  The  plaintiff,  with  his  wife  and 
Wintrode,  went  to  Clarksville  on  the  25th  day  of  March, 
1890,  and  stopped  at  the  only  hotel  in  the  town,  where  he 
registered.  A  sample  of  the  fence  which  the  machine  he  was 
Belling  made  was  set  up  near  to  the  principal  business  street, 
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one  block  from  the  hotel,  from  which  it  could  be  seen.  He 
and  his  companion  were  then  engaged  in  exhibiting  the 
fence  to  the  public,  and  in  trying  to  sell  the  machine,  within 
the  free  delivery  limits  of  the  Clarksville  office,  during  the 
last  day  of  March  and  the  first  two  days  of  April.     Belden^ 
the  messenger  of  defendant,  had  lived  in  the  town  26  years, 
was  running  a  bus  line,  carried  the  mails  and  express,  and 
was  well  acquainted  with  its  people.     There  is  some  con- 
flict in  the  evidence  in  regard  to  the  effort  he  made  to 
deliver  the  message.     He  claims  to  have  inquired  of  the 
landlord  of  the  hotel  where  plaintiff  stopped,  at  the  restau- 
rant, at  one  of  the  railway  depots,  and  of  a  pSLOsenger  on 
a  train,  without    obtaining  any  information  in  regard  to 
plaintiff.     There  is  evidence,  however,  which  tends  to  show 
that  the  landlord,  in  answer  to  his  question,  told  him  to 
look  at  the  hotel  register  ;  that  he  did  so,  but  looked  only 
at  the  names  under  the  latest  date  ;  that  he  had  seen  the 
plaintiff  several  times  ;  that  when  he  inquired  at  the  restau- 
rant he  said  plaintiff  ''  belonged  to  the  fence  ^ng,"  and  was 
told  that  he  was  at  the  hotel ;  and  that  he  delivered  a  dis- 
patch to  Wintrode  on  the  1st  day  of  April,  in  the  presence 
of  plaintiff.     It  is  evident  that  if  the  messenger  had  used 
ordinary  diligence  in  his  search  he  would  have  found  the 
plaintiff  and  his  negligence  is  that  of  the  defendant. 

The  sending  of  the  service  message  did  not  relieve  it  of 
responsibility,  for  the  reason  that  the  address  of  the  plaintiff 
as  given  in  the  dispatch  to  him  was  all  that  was  necessary 
to  enable  the  defendant  to  find  him  readily.  It  is  said  that 
B.  B.  Herron  knew  that  the  defendant  had  not  found  his 
brother,  and  could  have  given  the  required  information,  so 
that  his  brother  would  have  been  found,  and  a  message 
accepting  Cassidy's  offer  received,  in  sufficient  time  to  have 
effected  the  sale,  but  that  he  negligently  withheld  the  infor- 
mation. If  that  be  conceded  to  be  true,  it  does  not  follow 
that  his  negligence  was  that  of  the  plaintiff,  for  the  reason 
that  he  appears  to  have  been  the  agent  of  Cassidy  for  the 
purpose  of  sending  the  dispatch. 

^'^  It  is  said  that  if  the  dispatch  was  sent  by  B.  B.  Her- 
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Ton  as  the  agent  of  Cassldy,  then,  so  far  as  it  related  to 
plaintiff,  the  act  in  sending  it  was  purely  voluntary,  and 
conferred  upon  him  no  right  of  action  on  account  of  negli- 
gence in  sending  it.    The  Code  provides  as  follows : 

§  132S.  Any  person  employed  in  transmitting  messages  by  telegraph 
must  do  so  without  unreasonable  delay,  and  anyone  who  wilfully  fails 
thua  to  transmit  them,  or  who  intentionally  transmits  a  message  errone- 
ously, or  makes  known  the  contents  of  any  message  sent  or  received  to 
any  person  except  him  to  whom  it  is  addressed,  or  to  his  agent  or  attor- 
ns, is  guilty  of  a  misdemeanor.  §  1329.  The  proprietor  of  a  telegraph  is 
liable  for  all  mistakes  in  transmitting  messages  made  by  any  person  in 
his  employment,  and  for  all  damages  resulting  from  a  failure  to  perform 
any  other  duties  required  by  law. 

The  defendant  violated  the  provisions  of  section  1328,  in 
not  transmitting  the  message  to  plaintiff  without  unreason- 
able delay,  and  thereby  became  liable,  under  section  1329, 
for  all  damages  which  resulted  from  that  failure.  There 
were  no  contractual  relations  between  it  and  the  plaintiff, 
and  some  authorities  hold  that  in  such  cases  the  person 
injured  cannot  recover ;  but  the  rule  which  seems  to  prevail 
most  generally  in  this  country  is  to  allow  the  i)erson  to 
whom  a  dispatch  is  sent,  even  though  sent  by  a  person 
under  no  obligation  to  send  it,  to  recover  of  the  telegraph 
company  damages  caused  by  delay  in  the  transmission. 
Telegtraph  Co.  r.  Da  Bois  (111.  Sup.)  21  N.  fi.  5 ;  3  Suth. 
Dam.  314;  2  Shear.  &  R.  Neg.,  §543  ;  Whart.  Neg.,  §767; 
Gray  Com.  Tel.,  §66;  Wadsworth  r.  TeL  Co.,  86  Tenn. 
711  (8  S.  W.  574) ;  Telegraph  Co.  w.  Adams  (Tex.  Sup.), 
12  8.  W.  857.  There  can  be  no  doubt,  under  these  authori- 
ties and  the  section  of  the  Code  quoted,  that  the  right  of 
plaintiff  to  recover  does  not  depend  upon  a  contract  made 
by  or  for  him. 

3.  The  court  charged  the  jury  that,  if  plaintiff  was 
entitled  to  recover,  the  measure  of  damages  would  be  the 
difference  between  the  price  he  would  have  received  from 
Cassidy  and  the  price  he  afterwards  obtained  for  the  horse, 
and  the  reasonable  value  of  the  care  and  keeping  of  the 
horse,  with  6  per  cent,  interest  from  the  time  the  horse  was 
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sold.  The  appellant  contends  that  the  measure  of  damages 
given  by  the  charge  is  erroneous.  The  blank  on  which 
the  message  sent  was  written  stated  that  errors  and  delays 
might  be  prevented  by  repetition,  for  which  an  extra  price 
would  be  charged,  but  that  defendant  would  receive  night 
messages  to  be  sent  without  repetition,  at  a  reduced  rate, 

ADd  upon  the  expres  condition  that  the  sender  wiU  agree  that  he 
wiU  zK>t  claim  damages  for  errors  or  delajs,  or  for  non-deliyery  of  soch 
meaoge.  happieniof?  fn^m  any  cause,  bejond  a  sum  equal  to  ten  times  the 
amount  paid  for  transmissioa. 

We  do  not  understand  the  appellant  to  claim  that  the 
plaintiff  is  bound  by  the  provisions  quoted*  but  it  contends 
t  hat  it  had  no  knowledge  of  the  transaction  out  of  which 
the  message  grew :  that  the  message  did  not  disclose  the 
interests  which  were  dependent  upon  it ;  and  that  defend- 
ant should  not  be  charged  with  any  liability  which  it  can 
not  be  reasonably  said  would  be  an  ordinary  and  nataral 
result  of  a  failure  to  transmit  the  message  within  a  reason- 
able time,  and  therefore  contemplated  by  the  parties  when 
the  defendant  undertook  to  send  the  message.  The  evi- 
dence shows  that  the  agent  of  defendant  at  Warren  knew  of 
the  hoi>e  wii^n  the  lne^<age  was  given  him  to  send,  that  it 
related  to  a  pending  trade,  and  that  an  answer  was  expected. 
Knowledge  of  these  facts  was  sufficient  to  authorize  the 
jury  to  find  that  defendant  should  be  charged  with  knowl- 
edge of  the  importance  of  the  message  when  it  was  re- 
ceived.    Garrett  v.  Tde graph  Co.,  83  Iowa,  262  (49  N.  W. 

It  is  claimed  that,  if  defendant  is  liable  to  plaintiff  for 
all  the  damaires  he  sustained  by  reason  of  the  delay  in 
transmitting  the  message,  the  measure  of  that  damage  is 
the  difference  between  the  market  value  of  the  horse  and 
the  prioe  which  Cassidy  would  have  paid  for  him  had  his 
olTer  been  accepted.  That  would  probably  have  been  true 
had  there  been  a  market  value  for  the  horse,  but  the  evi- 
dence shows  that  there  was  not.  He  was  an  inferior  ani- 
m.ii,  and  valuable  only  for  breec'.inj  purposes.     There  was 
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lo  market  for  that  kind  of  horse  in  Lee  county  and 
icinity.  George  Herron,  who  had  charge  of  the  one  in 
[nestion,  made  diligent  effort  to  sell  him  after  the  3l8t  day 
•f  Marcli  nntil  he  was  taken  to  Nebraska,  but  without  suc- 
ess.  The  plaintiff  also  personally  made  every  effort  pos- 
ible  to  effect  a  sale,  and  finally  took  the  horse  to  Nebraska, 
nd  traded  him  for  land,  receiving  for  him  $60  in  value, 
t  is  not  true,  as  a  general  rule  of  law,  in  such  cases  as  this, 
hat  the  plaintiff  would  be  entitled  to  recover  the  difference 
between  the  price  he  would  have  received  had  he  been  able 
o  accept  the  offer  and  the  price  he  actually  received,  but 
t  api)ears  that  the  plaintiff  in  fact  sold  tbe  horse  for  all 
rhich  could  have  been  realized  for  him  with  reasonable 
ffort  to  secure  the  best  price  obtainable.  The  value  of  the 
»roi)erty  Cassidy  offered  for  the  horse  was  $250 ;  hence 
ilaintiff  sold  him  for  $200  less  than  the  amount  of 
!assidy's  offer.  It  was  necessary  for  the  plaintiff  to  pay 
he  expense  of  keeping  the  horse  from  the  2nd  day  of  April 
intil  he  was  sold,  and  the  evidence  sustains  the  allowance, 
t  any,  made  by  the  jury  for  that  purpose.  The  loss  in 
>rice,  and  the  expense  of  keeping  the  horse,  with  interest, 
epresent-ed  actual  damages  which  the  plaintiff  sustained 
\y  not  accepting  the  offer  of  Cassidy ;  and  it  is  the  policy 
if  the  law  to  permit  a  person  injured  by  the  wrong  of 
.nother  to  recover  the  amount  of  his  loss.  Where  the  loss 
esults  from  the  failure  to  sell  the  property  for  which  there 
s  no  market  value,  its  actual  value  may  be  ascertained  by 
neans  of  the  best  evidence  of  which  the  case  admits.  3 
Juth.  Dam.  476;  1  Sedg.  Dam,  §  250 ;  Wood,  Mayne,  Dam. 
122 ;  White  v.  CatUe  Co.  (Tex.  Sup.)  12  S.  W.  867.  We 
ionclude  that  the  measure  of  damages  adopted  by  the 
jourt  as  applied  to  the  facts  in  this  case  was  not  erroneous. 
Phe  jury  were  authorized  to  find  that  Cassidy  would  have 
aken  the  horse  according  to  his  offer  had  it  been  accepted, 
ind  the  verdict  is  sustained  by  the  evidence. 

4.  The  blank  on  which  the  message  was  written  by  B.  B. 
lerron  contained  the  following  provision : 

VOL.  IV — 47. 
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No  claim  for  damages  shall  be  valid  unless  presented  in  writing  within 
thirty  days  after  sending  the  message. 

The  court  charged  the  jury  as  follows :  "If  you  find 
from  the  evidence  that  the  sender  of  the  message  was  the 
agent  of  and  acting  for  the  plaintiff  in  transmitting  the 
message,  then  it  would  be  binding  upon  him,  unless  the 
plaintiff  has  shown  by  evidence  that  the  claim  he  makes  for 
damages  against  defendant  had  not  matured,  if  so,  and 
could  not  reasonably  have  been  ascertained  within  thirty 
days  after  the  message  had  been  sent,  if  such  was  the  case." 
We  think  that  portion  of  the  charge  is  substantially  cor 
rect,  as  applied  to  the  facts  in  this  case.  The  evidence 
authorized  the  jury  to  find  that  the  plaintiff  did  not  know, 
and  could  not  with  reasonable  diligence  have  ascertained 
within  thirty  days  of  the  sending  of  the  message,  what 
amount  of  damage,  if  any,  he  had  sustained  in  consequence 
of  defendant's  negligence.  The  blank  required  that  claima 
for  damages,  not  notice  of  claim,  to  be  valid,  must  be  pre- 
sented within  the  time  stated.  A  limitation  in  the  agree- 
ment for  sending  the  message,  which  in  its  practical  effect 
would  deprive  the  sender  of  the  message  of  all  redress  for 
injury  caused  by  the  wrong  of  the  defendant,  would  be 
unreasonable,  and  to  that  extent,  at  least,  must  be  deemed 
inoperative. 

5.  The  conclusions  announced  dispose  of  all  material 
questions  presented  for  our  determination.  We  find  no 
sufficient  ground  for  disturbing  the  judgment  of  the  District 
Court,  and  it  is  therefore  affirmed. 


Note. — For  earlier  Iowa  telegraph  cases,  see  vol.  8,  p.  664,  note. 

See  Index,  titles  "Limiting  time,"  ** Receiver  or  addressee,"  "Dam- 
ages. " 

Kentucky.— Tr.  U,  Tel.  Co.  v.  Daniels,  Superior  Court,  March  U,  1894 
(Abstract  in  15  Ky.  L.  R.  813). 

In  case  of  a  telegram  addressed  to  a  person  beyond  the  delivery  limit, 
the  only  duty  of  the  operator  at  the  terminal  station  is  to  use  ordinary 
diligence  to  ascertain  if  the  addressee  is  in  town,  and  if  he  is,  to  use  ordi- 
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diUgence  to  deliver  the  message.    He  is  not  required  to  make  diligent 
aearch. 

Held  error  to  instruct  the  jury  that  it  was  not  due  diligence  to  intrust  a 
C^uaranteed  message  to  a  stranger  to  carry  on  foot  a  distance  of  two  and  a 
Ittlf  miles.    His  only  duty  was  to  select  a  trusty  messenger. 


Westebn  Union  Telegraph  Coatpany  v.  Harriet  Jones. 

Misnasippi  Supreme  Court,  April,  189S, 

(69  Miss.  658.) 

Telegraph  statute.— Non-deuveey  of  messaob. 

A  statute  imposing  a  penalty  for  failure  to  transmit  and  deliver  telegrams 
promptly  applies  in  every  case  where  there  is  an  obligation  and  default, 

A  message  having  been  received  for  transmission,  the  company  cannot 
excuse  itself  by  the  fact  that  it  had  no  office  at  the  place  of  destination ; 
or  that  the  telegram  was  not  written  on  one  of  the  company's  blanks ;  or 
that  it  attempted  to  transmit  the  message  by  telephone. 

Appeal  by  defendant  below  from  judgment  of  Circuit 
Court,  Hinds  county.  The  important  facts  are  sufficiently 
indicated  in  the  opinion. 

Mayes  &  Harris^  for  appellant. 

M.  M.  McLeod^  for  appellee. 

Campbell,  C.  J.,  delivered  the  opinion  of  the  court: 
There  is  no  error  in  the  rulings  of  the  court  on  the  trial  of 
this  case,  and  as  the  result  reached  was  not  complained  of 
in  the  Circuit  Court,  but  was  acquiesced  in  for  the  purpose 
of  entitling  the  defendant  to  appeal  to  this  court,  and  test 
the  correctness  of  the  rulings  of  the  judge,  we  will  not  dis- 
turb it.      We  assume  that  the  verdict  is  right,  since  ne 
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inotion  was  made  to  set  it  aside^  and  we  find  no  tsjUt  with 
the  action  of  the  court  specially  excepted  to. 

The  fact  that  the  message  was  written  on  paper  other 
than  the  blanks  usually  employed,  made  no  differeDoe, 
since  it  was  received  and  paid  for  as  a  message  to  be  sent ; 
and  the  fact  that  the  company  had  no  office  or  agent  at 
Clinton  is  not  an  excuse  for  failure  to  transmit  and  deliver 
the  message  received  by  its  agent,  and  paid  for  as  such. 
It  was  peculiarly  within  the  apparent  scope  of  the  agency 
of  the  company's  agent  at  Jackson  to  know  to  what  places 
messages  could  be  sent,  and,  having  received  the  message 
to  be  sent  to  a  place  where  the  company  had  a  wire,  the 
company  was  liable  for  the  failure  to  transmit  and  deliver, 
according  t^»  the  contract  with  the  sender. 

If  the  agent  who  received  the  message  for  traasmission, 
not  knowing  that  Clinton  was  a  place  at  which  the  company 
did  no  business,  had  sought  the  plaintiff,  on  learning  hte 
mistake,  and  had  informed  her  of  it,  and  returned  her  the 
money  paid  him,  a  different  question  would  have  been  pre- 
sented :  but  he  did  not  do  this,  and,  recognizing  his  obliga- 
tion to  send  the  messa^re,  did  it  by  telephone,  which  was 
offered  to  be  shown  as  an  excuse  for  the  non-delivery  com- 
plained of.  There  was  no  error  in  excluding  the  proposed 
evidence  of  the  transmission  of  the  message  by  telephone, 
as  its  non-delivery  was  the  cause  of  complaint.  If  it  had 
been  promptly  delivered  to  the  person  to  whom  it  was 
addressed,  aU  ground  of  complaint  would  have  been  pre- 
vented. 

The  penalty  prescribed  by  statute  for  failure  to  transmit 
and  deliver  messages  promptly  applies  in  every  case  in 
which  there  is  an  obligation  to  do  these  things. 

Ajffirmed. 

NoTi.'  See  note  to  next  cafi^ 
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Western  Union  Telegraph  Co.  v.  C.  D.  Clarke  et  al. 

MUnatippi  Supreme  Court,  Dee.  18, 1893. 

(71  Miss.  167.) 
Telegraph  STATurm 


A  statute  imposing  a  penalty  upon  telegraph  companies  for  failure  to 
transmit  oorreotly"  is  satisfied  by  substantial  acouraoy. 


tt 


Action  for  penalty  for  error  in  telegram.  Appeal  by 
defendant  below. 

Sylces  A  Bristow  and  Mayes  &  Harris^  for  appellant. 

Clarice  &  Clarke  and  W.  D.  Anderson^  for  appellees. 

Campbell,  C.  J.,  delivered  the  opinion  of  the  conrt: 
Section  4326  of  the  Code  of  1892,  in  embracing  the  require- 
ment to  "transmit  correctly,"  as  well  as  deliver  messages 
in  a  reasonable  time,  did  not  intend  to  impose  a  pen- 
alty for  a  departure  from  the  exact  terms  of  the  mes- 
sage, where  no  harm  was  done  and  the  message  was  trans- 
mitted with  such  sul^stantial  accuracy  as  to  perform  its 
office  and  effect  its  purpose.  If  the  message  transmitted 
and  delivered  must  be  a  reproduction,  verbatim  et  literatim 
et  punctuatim^  of  that  written  to  be  sent,  or  the  penalty 
denounced  by  the  section  may  be  recovered,  the  statute  is 
needlessly  severe.  No  interest  requires  such  nicety,  and  it 
may  be  justly  assumed  that  the  Legislature  had  in  view  not 
only  "reasonable  time"  for  delivery,  but  reasonable  con- 
formity to  the  terms  of  the  message,  so  as  to  present  it  to 
the  sendee  in  such  terms  as  to  effect  the  purpose  for  which 
it  is  sent.  Where  harm  results,  damage  accrues,  and  the 
statutory  penalty  is  given  ;  but  where,  as  in  this  case,  no 
harm  was  done,  an  inadvertent  departure  from  the  letter  of 
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the  inessa^  does  Dot  incnr  th< 
must  hare  meant  to  require  U. 
stance,  not  mere  form.  It  bad 
not  the  mere  Hymbols  of  the 
departure  would  subject  to  tl 
nnreasooabte.  Cao  it  be  sap] 
signature  or  address  from  Cam 
or  Cambelle,  or  Cawmet,  accord 
Bometimes  met  with,  in  a  messa 
promptly  delivered,  aad  accoi 
doing  no  barm,  the  penalty  wot 
would  impute  to  the  Legistatt 
cruelty  that  would  seriously  n 
late  in  tbis  matter  for  the  pi 
operation  of  the  section  as  we 
will  sabsen-e  the  interest  of  th< 
of  the  law. 

The  plaintifF  was  not  entitled 
the  cost  of  the  messages,  w] 
Moomplisbed  their  purpose. 

Heeersed,  and  remanded  for 


Van. —  For  !k[ississippi  telegraph  cw 
■ee  Tol.  3.  p.  esi.  note. 

In  IT.  [•.  Tel.  Co.  Y.  MeLaurm,  Mis 
that  where  a  meaaage  receii'ed  on  Sund 
Utomey  to  appear  in  court  on  Munda; 
Hondar  ereiiiiig,  the  compasj  is  lial 
and  for  epecial  damages,  whether  or  DC 
work  of  neceaut;  wli.jh  would  warnn 
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Maby  ^Cokkell,   Plaintiff  in  Error,  v.    The  Westebn 

Union  Telegraph  Company. 

Missouri  Supreme  Court,  March  t,  1899, 

(108  Mo.  460.) 

Delay  of  tblboraic— Missoubi  statute.— Intebstatb  oommebob. 

The  MiaBOwi  statute  which  imposes  a  penalty  upon  telegraph  companies 
lor  failure  to  transmit  messages  promptly  and  impartially,  applies  only 
to  tranamission,  not  to  delivery  in  another  State. 

It  does  not  violate  the  interstate  commerce  provisions  of  the  Federal  Con- 
stitution. 

Oapoo  of  this  series  cited  in  opinion  :  Burnett  v.  W.  U.  TeL  Co.,  vol.  8,  p. 
687 ;  PF.  (7.  Tel.  Co.  v.  Pendleton,  vol.  1,  p.  682. 

Appeal  to  court  in  banc,  from  judgment  of  Circuit 
Court,  Pettis  county,  awarding  statutory  penalty  to 
plaintiff. 

W.  8.  Shirk,  for  plaintiff  in  error. 
C.  H.  Teaier,  for  defendant  in  error. 

Bbace,  J. :  This  cause  is  certified  here  from  the  E^ansas 
City  Court  of  Appeals  as  involving  a  constitutional  question. 
The  error  complained  of  is  the  judgment  of  the  Circuit 
Court  of  Pettis  county,  sustaining  a  general  demurrer  to 
the  petition,  which  is  as  follows : 

"  Plaintiff,  for  cause  of  action,  states  that  she  is  a  resi- 
dent of  the  city  of  Sedalia,  Missouri,  and  that  the  defend- 
ant is  a  corporation  organized  and  incorporated  under  the 
laws  of  the  State  of  Missouri,  and  engaged  in  the  business 
of  transmitting  and  delivering  telegraphic  messages  from 
said  city  of  Sedalia  to  other  cities  and  towns  in  this  and  the 
surrounding  States,  among  others  the  city  of  Leavenworth, 
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in  the  State  of  Kansas.  That  on  the  13th  day  of  December, 
A.  D.  1889,  she  delivered  to  the  defendant's  agent,  at  its 
office  in  the  city  of  Sedalia,  for  transmission  to  and  deliv- 
ery at  the  said  city  of  Leavenworth,  the  following  message, 
to  wit: 

December  18th,  1801 
Matt  Connell  J  SaUUert^  Home:  Tour  child  is  dying. 

Kabt. 

That,  npon  delivering  said  message  to  defendant's  agent 
at  said  office,  she  paid  the  defendant  the  nsnal  and  cnstom- 
ary  charges  for  sending  and  delivering  the  same,  as  estab- 
lished by  the  mles  and  regulations  of  defendant,  to  wit, 
the  sum  of  fifty  cents,  and  that  the  defendant,  through  its 
said  agent,  did  then  and  there  receive  said  message  for 
transmission  and  delivery  to  said  Matt  Connell,  at  the 
Soldiers'  Home,  in  said  city  of  Leavenworth,  and  did  accept 
and  receive  the  aforesaid  charge  for  so  doing  ;  that  it  then 
and  thereupon  became  the  duty  of  the  defendant  to  trans- 
mit and  deliver  said  message  to  the  said  Matt  Connell 
promptly,  and  with  impartiality  and  in  good  faith. 

''  Plaintiff  avers  that  the  defendant  did  not  transmit  and 
deliver  said  message  promptly,  but  that  it  negligently 
and  carelessly  failed  to  deliver  said  message  to  the  said 
Matt  Connell  until  the  21st  day  of  February,  1890,  although 
said  Matt  Connell  was,  constantly,  from  said  13th  day  of 
December,  1880,  until  said  21st  day  of  February,  1890,  an 
inmate  of  the  Soldiers'  Home,  in  the  said  city  of  Leaven- 
worth, and  was  well  known  to  its  officers  and  other  inmates, 
and  if  the  defendant  had  at  any  time  made  inquiry  for  said 
Matt  Connell,  at  said  place,  he  would  have  been  imme- 
diately found,  and  said  message  delivered. 

"  Whereupon  plaintiff  says  that,  under  and  by  virtue  of 
the  statutes  of  the  State  of  Missouri  in  such  case  made  and 
provided,  she  is  entitled  to  have  and  recover  from  the 
defendant,  for  its  aforesaid  wrongful  act  in  failing  and 
neglecting  to  transmit  and  deliver  said  message  promptly 
as  aforesaid,  the  sum  of  two  hundred  dollars,  together  with 
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her  costs  herein  laid  out  and  exx>ended,  and  for  which 
plaintiff  prays  judgment. 

Section  2725,  Revised  Statutes  1889,  upon  which  this 
action  is  based,  makes  it  the  duty  of  every  telegraph  com- 
pany 

To  provide  sufficient  facilities  at  all  its  offices  for  the  dispatch  of  the  husi- 
ness  of  the  public,  to  receive  dispatches  from  and  for  other  telephone  or 
telegraph  lines,  and  from  or  for  any  individual ;  and  on  payment  or  ten- 
der of  their  usual  charges  for  transmitting  dispatches,  as  established  by  th« 
rules  and  regulations  of  such  telephone  or  telegraph  line,  to  transmit  th« 
same  promptly,  and  with  impartiality  and  good  faith,  under  a  penalty  of  two 
hundred  dollars  for  every  neglect  or  refusal  so  to  do,  to  be  recovered  with 
costs  of  suit  by  civil  action  by  the  person  or  company  sending  or  desiring 
to  send  such  dispatch,  one-half  the  amount  recovered  to  be  retained  by  th« 
plaintiff,  and  one-half  to  be  paid  into  the  county  public  school  fund  of  the 
county  in  which  the  suit  was  instituted  ;  and  the  burden  of  proof  shall  bs 
upon  the  company  to  show  that  the  wire  was  engaged  as  the  reason  for 
the  delay  in  transmitting  such  dispatch. 

I.  This  section  is,  in  form  and  substance,  a  penal  statute, 
and  subject  to  the  rules  of  construction  which  obtain  in 
respect  of  such  statutes,  and  which  require  that  "no  case 
shall  be  held  to  fall  within  it  which  does  not  fall  both 
within  the  reasonable  meaning  of  its  terms  and  within  the 
spirit  and  scope  of  the  enactment."  Endlich  on  Interp.  of 
Statutes,  p.  2  ;    Burnett  v.  Tel.  Co.^  39  Mo.  App.  699. 

Another  rule  is  also  to  be  observed  in  its  construction, 
that,  as  such  a  statute  can  have  no  extra  territorial  force, 
it  must  be  presumed  that  the  Legislature  did  not  intend  to 
exceed  its  jurisdiction,  or  design  it  to  operate  beyond  the 
territorial  limits  of  its  jurisdiction.  Rorer  on  Interstate 
Law,  p.  148  ;  Endlich  on  Interp.  of  Statutes,  section  169. 

Applying  these  rules  to  the  statute  in  question  and  the 
case  in  hand,  the  duty  imposed  upon  the  telegraph  com- 
pany by  this  section  was  to  receive  and  transmit  plaintiffs 
message  ''promptly,  and  with  impartiality  and  good  faith," 
as  soon  as  its  wire  was  disengaged  from  previous  messages; 
for  a  failure  to  discharge  which  duty  the  penalty  sued  for  is 
imi)osed.  Now,  what  is  the  duty  set  out  in  the  petition  ? 
Not  that  it  was  the  duty  of  the  defendant  to  receive  and 
transmit   the   message,   but  to  transmit   and  deliver  it. 
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Wherein  is  it  charged  that  tt 
charge  its  duty  ?  Not  in  that  i 
mit  the  message,  hot  in  "  that  i 
tailed  to  deliver  said  message 
nntil  the  2lst  of  Febniaiy,  189< 
the  city  of  Learenworth,  in  th* 

The  daty  imposed  by  the  stat 
to  leoeiTe  pbdntifl*B  message 
tnuismit  it  over  its  line  to  the  ; 
ing  that  its  line  extended  to  tl 
that  the  defendant  did  not  per 
enjoined  by  the  statate  to  pe 
bat  that  it  failed  to  discha^e  i 
Ing  it  to  Matt  Connell  at  Leavt 
nre  to  deliver  the  message  at 
vhom  it  was  directed  may  h 
gence  for  which  the  defei 
respond  in  damages  ;  bat  it  is 
which  the  statute  imposes  th 
quently  the  petition  did  not  sti 
statut*^.  and  the  demarrer  was 

II.  If  this  construction  of  se 
poses  of  the  case:  and.  as  thi 
how  that  section  impinges  u] 
under  the  Constitution  to  re^ 
several  States.  Its  force  is  w 
tonal  limits  of  the  State  npc 
teqairinc  the  performance  of 
owes  to  thf*  pe^iple  of  the  Stat 
the  cvtnduct  of  it^^  business  ni 
no  burxlen  upon  this  branch  of  ( 
ment  in  its  w-ay.  and  does  not 
mission  and  delivery  of  interstj 
either  within  or  without  its  ow 
of  it*  prv'visions  is  to  foster  thi 
the  bor\iers  of  the  Slate  by  si 
its  ovuuluct  to  ihe  discharge  o 
commeive  in  which  it  has  becoi 
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It  does  not  enter  the  field  of  regulation,  but  leaves  that 
field  where  the  Constitution  places  it,  under  the  operation 
of  such  laws  of  Congress  as  may  be  enacted,  regulating  the 
ttansmission  and  delivery  of  interstate  telegrams,  and  in 
no  way  encroaches  upon  its  power  in  that  behalf.  The 
State,  in  this  enactment,  neither  taxes,  restricts  nor  regu< 
latee  the  transmission  of  interstate  telegrams,  but  it  simply 
attempts,  so  far  as  its  own  citizens  are  concerned,  to  secure 
fheir  transmission.  This  law  may  aid  and  support,  but 
never  can  conflict  with,  any  law  that  Congress  or  any  State 
may  pass  on  the  subject,  in  the  interest  of  commerce. 

In  this  respect  this  law  differs  essentially  from  the  stat^ 
ate  of  Indiana,  which  was  held  ( Western  Union  TeL  Co. 
▼.  Pendleton^  122  U.  S.  347)  to  be  an  invasion  of  the 
p]x>vince  of  Congress  in  respect  to  interstate  telegrams; 
because,  in  effect,  that  law  attempted  to  regulate  the  mode 
and  order  of  transmission  of  interstate  telegrams,  and  the 
delivery  of  such  dispatches  at  places  situated  in  other 
States,  by  providing  that  telegrams  of  a  certain  character 
should  have  preference  in  transmission,  and  for  the  deliv< 
ery  of  all  dispatches,  by  a  messenger,  to  the  person  to 
whom  the  same  were  addressed.  The  statute  under  con- 
sideration  contains  no  such  obnoxious  provisions,  and  it  is 
not  seen  why  it  may  not  well  stand,  notwithstanding  that 
decision,  it  being  therein  conceded  that  the  State,  within 
the  reservation  that  it  does  not  encroach  upon  the  free 
exercise  of  the  powers  vested  in  Congress,  may  make  all 
necessary  provisions  in  respect  of  the  use  of  its  property 
by  a  telegraph  company  within  its  jurisdiction  which  the 
comfort  and  convenience  of  the  community  may  require. 

We  find  nothing  in  the  other  cases  cited  from  the  United 
States  Reports,  or  in  any  case  since  the  one  in  the  122  U, 
S.,  that  militates  against  this  construction  of  section  2725^ 

The  judgment  is  affirmed.     All  concur. 


Nan. — See  note  tq  next  case. 
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Matthew  Co^tnell,  Plaintif 
Union  Tslxor. 
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^>IIAT  OF  TEUORAM.— Dai 

iToi  mental  distrea  alone,  doe  to  the 
in  the  inability  of  the  addnesee  to  t 
not  be  recovered  against  the  t«legTa 

Gaaeaof  tbii  series  cited  in  opinion 
p.  M8 :  Out/,  Ae.  Co.  t.  I.  Uvy.  vol 
Co.,  »ol.  4,  p.  6S6  ;  Stuart  t.  W.  V. 
Co.  *.  HoU,  vol.  2,  p.  B68 ;  Qvif,  Ae. 
Td.  Co.  V.  Cooper,  vol.  2,  p.  795  ;  » 
816;  W.  U.  Tel.  Co.  t.  Simpaon,  vol, 
Tol.  8,  p.  768 ;  Rette  v.  H'.  XJ.  TO. 
w.  Henderton,  vol,  3,  p.  570;  TIiov 
750;  Chapman  v.  W.  U.  7W.  Co.,  vi 
Co.,  vol.  3.  p.  734;  Cratcnon  v.  W.  I 
W.  V.  Tel  Co..  vol.  3.  p.  817 ;  Wa 
RuMieU  V.  W.  U.  TeX.  Co.,  vol.  1,  p. 
Kutery.  IK  U.  TeL  Co.,po»t. 

Appbal  by  plaintiff  below 
Coart,  Pettis  county.     Facts  s 

Wm.  S.  Shirk  for  plaintiff  ii 

Knrnes,  Holmes  &  Kravth 
and  O.  H.  FiaTonSy  for  defend 

G.AUNT.  P.  J.:  Tliisisanart 
litjenre  of  defendant  in  failin 
following  telegraphic  message  i 
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Sedaiia,  Missouri,  Oeoember  IJ,  1889. 
To  Matt  Connelly  Soldiers*  Home,  Leavenworth^  Katisan:  Your  child  ia 
dying. 

Mart. 

The  plaintiff  jilleged  that  his  wife  paid  the  customary 
charge,  fifty  cents,  for  its  transmission,  and  that  he  had 
refunded  that  sum  to  her. 

Plaintiff  then  alleges  that  his  child  died  on  the  twenty- 
fourth  day  of  December,  1889,  ''and  that  if  said  message 
had  been  transmitted  and  delivered  with  any  degree  of  dili^ 
gence  or  promptness  whatever,  he  would  have  been  able  to 
be  present  with  his  said  child  during  its  last  sickness,  and 
at  its  death ;  and  that  by  reason  of  the  great  negligence 
and  carelessness  of  defendant  in  failing  to  deliver  said  mes* 
sage,  and  of  being  thereby  deprived  of  being  with  his  said 
ehild  during  its  last  sickness,  and  at  its  death,  he  lost 
not  only  fifty  cents  paid  for  sending  said  message,  but  also 
Buffered  great  anguish  and  x>ain  of  mind  and  body,  and  was 
physically  and  mentally  prostrated  when  he  learned  that 
his  child  had  died  and  had  been  buried  without  knowledge 
on  his  part  of  its  sickness  and  death." 

He  alleges  that  he  was  an  inmate  of  the  Soldiers'  Home 
from  December  13,  1889,  continuously,  till  February  21, 
1890,  and  by  the  slightest  diligence  he  could  have  been 
'ound.  He  alleges  further  that  |he  is  damaged  in  the  sum 
of  five  thousand  dollars,  for  which  he  prays  judgment. 

On  motion  of  defendant,  the  Circuit  Court  struck  out  of 
the  i)etition  the  words,  ^^But  also  sneered  great  anguish 
and  pain  of  mind  and  body^  and  wa^  physically  and  men^ 
tally  prostrated^  when  he  learned  that  his  child  had  died^ 
and  had  been  buried  without  knowledge  on  his  part  of  its 
sickness  and  deaths  This  left  the  action  pending  for  the 
fifty  cents  only  and,  plaintiff  declining  to  amend,  the  court 
sustained  another  motion  to  dismiss  for  want  of  jurisdiction 
of  the  subject  matter  of  the  action. 

The  sole  question  discussed  by  the  appellant  in  this  case 
is  this:  "Where  a  telegraph  company  is  advised  by  the 
contents  of  a  message  that  great  mental  suffering  and  paiu 
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will  naturally  result  from  its  neglect  to  transmit  and  deliver 
the  message  promptly,  can  damages  be  recovered  by  the 
sendee  for  such  mental  agony  and  distress,  caused  by  a 
failure  to  promptly  transmit  and  deliver  ?' 

The  proposition,  it  will  be  observed,   relates  simply  tc 
damages  arising  from  a  breach  of  contract. 

Prior  to  this  time  there  had  been  but  one  opinion  express 
ed  in  the  decisions  of  this  court,  and  that  is  clearlv  advere 
to  the  contention  of  the  appellant,  and  this  is  not  questaonei 
by  the  able  counsel  who  represents  the  appellant ;  bat  h 
urges  that  inasmuch  as  telegraphy  is  of  comparativel; 
recent  origin,  we  should,  in  view  of  the  functions  it  pei 
forms,  make  an  exception  in  the  construction  of  the  coi 
tracts  made  by  those  engaged  in  it  and  the  damages  whic 
flow  from  a  breach  thereof.  That  an  action  for  ments 
anguish  disconnected  with  physical  injury,  for  the  breach  c 
a  contract,  could  not  be  maintained  at  common  law,  with  th 
single  exception  of  the  breach  of  a  marriage  contract,  w 
think  is  abundantly  established.  Wood's  Mayne  on  Dan 
ages,  75  ;  Lynch  v.  Knight,  9  House  Lords,  577 ;  Walsh  ^ 
Railroad,  42  Wis.  23 ;  Wyman  v.  Leavilty  71  Me.  227 
Wyman  v.  Leamtt,  36  Am.  Rep.  303. 

The  subject  came  under  review  in  this  court  in  Trigg  v 
Railroad,  74  Mo.  147.  In  that  case,  a  lady,  with  twoUttl 
children,  was  carried  beyond  the  station  to  which  she  wa 
traveling.  It  was  not  claimed  that  any  indignity  wa 
offered,  or  that  she  suffered  personal  injury.  The  trii 
court  instructed  that  the  jury  might  award  her  damages  f( 
the  anxiety  and  suspense  of  mind  suffered  in  consequeni 
of  the  delay  in  reaching  her  destination.  This  court 
reversing  the  cause,  said:  "The  instruction  as  to  tl 
measure  of  damages  was  erroneous.  Neither  the  anxie 
and  suspense  of  mind  suffered  by  the  plaintiff  in  com 
quence  of  the  delay,  nor  the  effect  upon  her  health,  nor  i 
danger  to  which  she  was  exposed  in  consequence  of  t 
train  being  stopped  an  insufficient  length  of  time,  wc 
proper  elements  of  damage  in  this  case,  as  no  person 
injury  was  received  by  the  plaintiff  and  no  circnmstanc 
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of  aggravation  attended  the  wrongful  act  complained  of.  If 
the  anxiety  and  suspense  of  mind  suffered  by  the  plaintiff 
in  consequence  of  the  delay  in  this  case  is  a  ground  of 
recovery,  similar  suspense  and  anxiety  of  mind  would  be  an 
equally  good  ground  of  recovery  in  a  case  where  a  railroad 
train  should  wrongfully  stop  to  take  on  a  passenger.  The 
general  rule  is  that '  pain  of  mind  when  connected  with 
bodily  injury,  is  the  subject  of  damages  ;  but  it  must  be  so 
connected  in  order  to  be  included  in  the  estimate,  unless  the 
injury  is  accompanied  by  circumstances  of  malice,  insult  or 
inhumanity.' "  Citing  Pierce  on  Railroads  (ed.  1881), 
302  ;  Railroad  v.  Birney,  71  111.  391. 

The  authority  of  this  case  has  never  been  questioned  by 
the  courts  of  this  State,  to  our  knowledge.  The  rule 
announced  is  in  strict  harmony  with  that  of  the  courts  of 
last  resort  in  our  sister  States,  until,  in  1881,  the  Supreme 
Ciourt  of  Texas,  in  So  Relle  v.  TeL  Co.,  55  Tex.  308,  an- 
nounced the  doctrine  that  the  sender  of  a  social  telegram 
could  recover  for  the  mental  anguish  caused  by  delay  in  its 
delivery. 

The  authorities  relied  upon  by  the  Supreme  Court  of  Texas 
in  that  case  were  actions  for  physical  injuries,  in  which  the 
mental  agony  formed  an  inseparable  part,  a  doctrine  never 
questioned  in  this  State  since  Porter  v.  Railroad^  71  Mo. 
66.  The  learned  commissioner  who  prepared  the  opinion 
did  quote  a  suggestion  of  the  authors  of  Shearman  and 
Redfield  on  Negligence  to  the  effect  that  they  thought 
such  an  action  ought  to  lie,  but  they  did  not  claim  that 
ai^y  court  in  this  country  or  England  had  previously  sus- 
tained their  view.  The  Texas  case  has  been  followed  in 
that  State  in  a  great  number  of  cases,  and  has  been  adopted 
in  Indiana,  North  Carolina,  Kentucky,  Alabama,  and  Ten- 
nessee. 

On  the  other  hand,  this  new  departure  has  been  vigor- 
ously assailed  and  denied  by  the  Supreme  Courts  of  Mis- 
sissippi, Georgia,  Kansas,  and  in  Dakota,  and  in  a  most 
luminous  dissenting  opinion  by  Judge  Lirton,  of  the 
Supreme  Court  of  Tennessee,  now  judge  of  the  United  States 
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Circuit  Court  for  the  sixth  circuit,  in  which  Folkes,  judge, 
concurred.  The  majority  of  the  Supreme  Court  of  Tennes- 
see do  not  go  to  the  length  contended  for  by  the  appellant 
here.  The  majority  lay  great  stress  upon  the  fact  that  by 
virtue  of  a  statute  in  Tennessee,  a  cause  of  action  is  given 
to  the  aggrieved  party  for  damages  for  failure  to  deUver 
any  message.  Hence  they  argue  that  as  the  party  has  the 
right  to  some  damages  by  virtue  of  the  statute,  they  con- 
clude they  may  add  the  anguish  of  mind  as  an  element  It 
is  impossible  to  escape  the  feeling  that  the  very  able  judges 
were  resorting  to  a  fiction  to  justify  them  in  supporting  the 
action.  The  case  of  So  ReUe  v.  Tel.  Co.,  65  Tex.  310,  has 
been  nowhere  more  flatly  repudiated  than  by  the  Supreme 
Court  of  Texas  itself  in  Railrond  v.  Levy,  59  Tex.  563. 

Judge  Stayton,  in  an  able  and  lucid  discussion  of  the 
authorities,  demonstrates  that  "  the  cases  in  which  damages 
have  been  allowed  for  mental  distress  will  be  found  to  be 
cases  in  which  the  mental  distress  was  the  incident  to  a 
bodily  injury  suffered  by  the  distressed  person,  or  cases  of 
injury  to  reputation  or  property  in  which  pecuniary  damage 
was  shown,  or  the  act  such  that  the  law  presumes  some 
damage,  however  slight,  from  the  act  complained  of.  They 
are  not  cases  in  which  t\\e  bodily  injury  or  other  wrong  was 
suffered  by  one  person  and  the  mental  distress  by  another." 

The  reasoning  of  the  Supreme  Court  of  Tennessee,  that 
because  the  Code  gave  an  action  for  some  damages  that 
opened  the  way  to  add  damages  for  mental  distress,  is,  we 
tliink,  at  complete  variance  with  our  own  decisions.  In 
this  State  we  have  a  damage  act  which  gives  a  right  of 
action  where  death  has  resulted,  and  similar  statutes  exist 
in  most  of  the  States. 

The  construction  placed  upon  these  statutes  has  been  that 
no  relative,  save  those  named  in  the  statute,  can  recover  at 
all,  and  no  recovery  as  a  solatium  for  mental  suffering  is 
allowed,  where  not  expressly  given  by  the  statute.  Field  on 
Damages,  498 ;  Porter  v.  Railroad^  71  Mo.  66  ;  Parsons  v. 
Railroad,  94  Mo.  286 ;  ScJiaub  v.  Railroad,  106  Mo.  74. 

But  it  is  said  damages  for  injury  to  the  feelings  have 
always  been  allowed  in  actions  founded  upon  a  breach  of 
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promise  to  marry,  and  this  is  true  in  this  as  in  other  States, 
Wilbur  V.  Johnson^  58  Mo.  600 ;  Bird  v.  Tliompson^  96  Mo. 
424 ;  but  it  has  always  been  regarded  as  an  exception  to  the 
rule.  In  this  action,  plaintiff's  pecuniary  loss  forms  an 
imi)ortant  element.  The  action  is  of  common  law  origin, 
and  at  common  law,  the  husband,  on  marriage,  became 
liable  for  the  wife's  debts,  and  for  support  in  a  manner  and 
style  commensurate  with  his  own  social  standing,  and  evi- 
dence of  his  station  in  life  and  financial  condition  has 
always  been  admitted.  Wilbur  v.  Johnson^  supra.  As 
was  well  said  by  Cooper,  judge,  in  Rogers  v.  Tel.  Co.y  68 
Miss.  748 :  "  This  action,  though  in  form  one  for  the  breach 
of  contract,  partakes  in  several  features  of  the  character- 
istics of  an  action  for  the  wilful  tort,  and,  though  the 
damages  recoverable  by  the  plaintiff  for  mental  suffering 
are  spoken  of  as  compensatory,  the  fervent  language  of  the 
courts  indicates  how  shadowy  is  the  line  that  separates 
them  from  those  strictly  pecuniary."  Harrison  v.  Swift^ 
13  Allen,  144 ;  Kurtz  v.  Frank,  76  Ind.  595 ;  TJiorn  v. 
Knapp,  42  N.  Y.  475  ;  Coryell  v.  Colbaugh^  1  N.  J.  L.  77. 
**  Especially  those  cases  in  which  evidence  of  seduction  is 
admitted  to  ascertain  the  damages." 

*'  So  much,  indeed,  does  the  motive  of  the  defendant 
enter  into  the  question  of  damages,  that  in  Johnson  v. 
JenkinSy  24  N.  Y.  252,  he  (the  defendant)  was  permitted  to 
give  in  evidence,  in  mitigation  of  damages,  the  fact  that  he 
refused  to  consummate  the  marriage  because  of  the  settled 
opposition  of  his  mother,  who  was  in  infirm  health." 

These  considerations  sufficiently  indicate  the  reasons  that 
actuated  the  courts  to  make  this  exception.  Few  preced- 
ents for  this  action  will  be  found  where  the  defendant  was 
impecunious.  The  learned  counsel  has  collected  various 
other  cases  in  which  mental  anguish  was  recognized  as  an 
element  of  damage,  and  concludes  with  the  query,  if  allowed 
in  these,  why  not  in  this  action  ? 

Let  us  consider  these  in  the  order  of  his  brief. 

Assault  and  battery.     Under  this  head  is  cited  the  case  of 
VOL.  IV — 48. 
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Cralcer  v.  Railway^  36  Wis.  657.  In  that  case  thecoi 
ductor  of  a  train  seized  upon  the  moment  when  the  oth( 
employes  were  absent  from  the  car,  to  take  improper  libe 
ties  with  a  lady  passenger,  the  evidence  showing  that  1 
placed  his  arm  around  her,  and,  against  her  vehement  pr^ 
tests,  kissed  her.  It  was  a  clear  physical  violation  of  hi 
person,  which  the  courts  have  ever  held  constituted  s 
assault  and  battery,  and  actionable.  The  law  redress 
such  a  wTong  in  its  initial  stages.  The  protection  of  tl 
j)erson  has  ever  been  an  object  of  great  solicitude  to  tl 
common  law.  The  present  ability  of  actual  violence  ofteni 
justifies  recourse  to  extreme  measures  in  preventing  a  co: 
summation  of  threatened  wrong  .to  the  person.  The  ca» 
cited  under  this  head  clearly  add  no  weight  to  plaintiB 
claim. 

The  cases  of  malicious  prosecution  and  false  imprisoi 
ment  come  under  that  general  class  of  wilful  wrong  to  tl 
person,  affecting  the  liberty,  character,  reputation,  peraoni 
security  and  domestic  relations. 

Judge  Lumpkin,  in  Chapman  t.  Telegraph  Co.,i 
American  and  English  Corporation  Cases,  567,  and  15  S.  I 
Rep.  901,  disposes  of  the  argument  attempted  to  be  draw 
from  this  cl.iss  as  follows:  "In  an  action  for  wrongfi 
attachment,  on  the  ground  that  the  defendant  was  about  1 
dispose  of  his  property  with  intent  to  defraud  his  creditor 
it  was  held  (by  a  divided  court)  that  the  mortification  was 
part  of  the  actual  damages.  Bijrne  v.  Gardner^  33  L 
Ann.  6.  Of  course  it  was  a  case  of  serious  injury  to  t: 
plaintifTs  business  standing,  and,  therefore,  even  if  soun 
is  no  authority  on  the  present  question.  In  an  action  i 
false  imprisonment,  or  for  malicious  arrest  and  prosecutic 
mental  anguish  has  been  held  a  i)roper  subject  for  compe 
satory  damages.  Fisher  \.  Hamilton^  49  Ind.  841 ;  ^Lrxjc^i 
V.  Mdddox,  03  Ind.  51  ;  Coleman  v.  Allen,  79  Ga.  637. 
course  such  injuries  are  essentially  wilful,  and,  besides,  i 
violations  of  the  great  right  of  personal  security  or  p 
sonal  liberty." 

As  to  the  action  of  seduction,  every  lawyer  knows  th 
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proof  of  some  service  by  the  daughter  has  been  invariably 
reqaired  to  sustain  it,  and  the  same  rule  is  rigidly  adhered 
to  in  Magee  v.  Holland^  27  N.  J.  L.  86,  to  which  we  are 
cited  by  counsel,  for  the  forcible  abduction  of  a  daughter. 

In  the  case  of  enticing  away  a  daughter,  we  are  referred 
to  Stowe  V.  Heywood^  7  Allen,  118.  The  court  permitted 
damages  for  mental  suffering  on  the  express  ground  that  it 
was  a  wilful  injury,  and  declined  to  say  whether  such  dam- 
ages could  ever  be  recovered  for  negligence  alone,  as  in  the 
case  at  bar.  This  case  illustrates  the  greatest  diflBculty  in 
estimating  damages  for  mental  suffering.  Judge  Mktcalp 
says:  *' Mental  suffering  *  *  *  cannot  be  measured 
aright  by  outward  manifestations ;  for  there  may  be  a  show 
of  great  distress  where  little  or  none  is  felt.  And  great 
distress  may  be  concealed  and  borne  in  silence  with  an 
apparently  quiet  mind.    At  inquieto  saepe  simvlatur  quies. 

And  we  nowhere  find  that  any  other  evidence  of  mental 
suffering,  besides  that  of  the  injury  which  was  the  alleged 
cause  of  the  action,  was  ever  before  admitted."  The  court 
reversed  the  case  because  the  trial  court  permitted  evidence 
tending  to  show  plaintiff  suffered  from  pain  and  anxiety 
of  mind. 

It  is  hardly  necessary  to  add  that  in  a  case  of  libel  or 
slander,  if  the  words  are  not  actionable  per  se^  special  dam- 
atces  must  be  alleged  and  proved.  When  they  are  action- 
able per  se,  they  are  so  construed  because  of  their  evident 
tendency  to  degrade  the  citizen  in  the  estimation  of  his 
neighbors,  and  in  both  cases  they  are  malicious. 

We  have  now  gone  through  the  list,  and  we  find  in  none 
of  them  any  reason  for  adopting  the  rule  that,  for  the  mere 
negligent  failure  to  comply  with  a  contract,  damages  may 
be  recovered  on  the  sole  ground  of  injured  feelings,  when 
the  plaintiff  has  suffered  no  physical  injury.  The  law  up 
to  this  time  has  essayed  to  protect  the  person  and  property 
of  the  individual.  All  tlie  cases  cited  are  based  upon  tl)is 
principle.  Reputation  is  included  in  the  person.  JoJinson 
V.  Brcuf street  Co.,  87  Ga.  79. 

The  damages  claimed  in  this  acton  cannot  be  allowed  as 
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exemplary  damages.  The  Texas  court  in  one  case  did  so 
hold,  but  afterwards  repudiated  it.  Stiuirt  v.  Tel.  Co.,  66 
Texas,  580. 

But  we  do  not  think  that  the  courts  of  England  and  of 
this  country,  prior  to  1881,  were  rejecting  actions  like  this 
on  a  mere  arbitrary  assumption  unsustained  by  reason.  A 
doctrine  whicli  has  passed  so  long  unchallenged  by  the  great 
jurists  who  have  adorned  the  bench  of  our  State  and  Federal 
courts,  is  not  to  be  lightly  discarded  at  the  behest  of  in- 
genious and  able  counsel. 

The  law  is  and  ought  to  be  more  stable  than  this.  It  has 
long  been  the  boast  of  common  law  writers,  that  the  com- 
mon law  was  a  system  founded  on  reason,  and  one  of  its 
maxims  has  ever  been,  that  when  the  reason  upon  which  a 
law  was  based  ceased,  the  law  itself  ceased.  Speaking  for 
ourselves,  we  are  satisfied  that  the  common  law  denying  an 
action  for  mental  distress  alone  was  founded  upon  the  best 
of  reason  and  an  enlightened  public  policy. 

And  we  question  if  the  real  reasons  were  ever  more 
clearly  and  satisfactorily  stated  than  by  Judge  Lurxon, 
which  we  adopt : 

*'  The  reason  why  an  independent  action  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the  remote- 
ness of  such  damages,  and  in  the  metaphysical  character  of 
such  an  injury  considered  apart  from  physical  pain.  Such 
injuries  are  generally  more  sentimental  than  substantial. 
Depending  largely  upon  physical  and  nervous  condition, 
the  suffering  of  one  under  precisely  the  same  circumstances 
would  be  no  test  of  the  suffering  of  another.  Vague  and 
shadowy,  there  is  no  possible  standard  by  which  such  an 
injury  can  be  justly  compensated,  or  even  approximately 
measured.  Easily  simulated  and  impossible!  to  disprove, 
it  falls  within  all  the  objections  to  speculative  damages, 
which  are  universally  excluded,  because  of  their  uncertain 
character.  That  damages  so  imaginary,  so  metaphysical, 
so  sentimental,  shall  be  ascertained  and  assessed  by  a  jury 
vfMh  justness^  not  by  way  of  punishment  to  the  defendant, 
but  as  mere  compensation  to  the  plaintiff,  is  not  to  be  ex 
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pec  ted.  That  the  grief  natural  to  the  death  of  a  loved  rela- 
tive shall  be  separated  from  the  added  grief  and  anguish 
resulting  from  delayed  information  of  such  mortal  illness 
or  death,  and  compensation  given  for  the  latter  only,  is  the 
task  imposed  by  the  law,  as  determined  by  the  majority. 
*  *  *  It  is  legitimate  to  consider  the  evils  to  which  such 
a  precedent  logically  leads.  Upon  what  sound  legal  con- 
siderations can  this  court  refuse  to  award  damages  for  in- 
jury to  the  feelings,  tnental  distress  and  humiliation  where 
such  injury  results  from  the  breach  of  any  contract?  Take 
the  case  of  a  debtor  who  agrees  to  return  the  money  borrowed 
on  a  certain  day,  who  breaches  his  agreement  wilfully 
with  knowledge  that  such  breach  on  his  part  will  probably 
result  in  the  financial  ruin  and  dishonor  of  his  disappointed 
creditor.  Why  shall  not  such  a  debtor,  in  addition  to  the 
debt  and  the  interest,  also  compensate  his  creditor  for  this 
ruin,  or  at  least  for  his  mental  sufferings  ?  *  *  *  Upon 
what  principle  can  we  longer  refuse  to  entertain  an 
action  for  injured  feelings  consequent  upon  the  use  of 
abusive  and  defamatory  language  not  charging  a  crime  or 
resulting  in  special  pecuniary  damages  ?  Mental  distress  is 
or  may  be  tn  some  cases  as  -real  as  bodily  pain,  and  it  as 
certainly  results  from  language  not  amounting  to  an  impu- 
tation of  crime,  yet  such  actions  have  always  been  dis- 
missed as  not  authorized  by  the  law  as  it  has  come  down  to 
us,  and  as  it  has  been  for  all  time  administered." 

Why,  if  this  rule  is  to  become  the  law  of  this  State  in 
regard  to  this  contract,  shall  it  not  apply  to  all  disappoint- 
ments and  mental  sufferings  caused  by  delays  in  railroad 
trains  ?  Telegraph  companies  are  common  carriers,  so  are 
railroad  companies,  and  yet  this  court  in  the  Trigg  case 
held  the  company  not  liable  for  mental  anguish  as  an  inde- 
pendent cause  of  action  for  a  mere  act  of  negligence. 

A  similar  conclusion  was  also  reached  in  the  United 
States  Circuit  Court,  for  the  fourth  circuit,  in  Wilcox  v. 
Railroad^  52  Fed.  Rep.  264,  where  the  plaintiff  made  a 
special  contract  for  a  train  to  take  him  to  the  bedside  of  a 
sick  parent.    The  court  held  that  the  trouble    of   mind 
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caused  by  the  delay  at  a  railroad  station  could  not  be  made 
the  basis  of  an  action,  saying:  "But  we  know  of  no 
decided  case  which  holds  that  mental  pain  alone,  unat- 
tended by  injury  to  the  person,  caused  by  simple  negli- 
gence, can  sustain  an  action.  The  plaintiff  was  the  subject 
of  two  mental  pains,  one  for  the   condition  of  the  sick 

person,  the  other,  from  the  delay  at  the  station,  the  latter 
oaly  being  the  subject  of  this  action.  It  cannot  be  pre- 
tended that  damages  from  the  latter  cause  of  *  anxiety  * 
and  *  suspense,'  uncertain,  indefinite,  undefinable,  una8ce^ 
tainable,  dependent  so  largely  on  the  peculiar  temperament 
of  the  person  suffering  the  delay,  was  in  the  contemplation 
of  the  defendant  when  it  entered  into  the  contract'* 
Orijgiin  v.  Colvei\  18  N.  Y.  489  ;  Telegraph  Co.  v.  Hattf 
124  U.  S.  444.  But,  as  before  said,  if  we  establish  the  rule 
as  to  one  common  carrier  or  private  person,  with  what  sort 
of  consistency  can  we  refuse  to  extend  it  to  all?  The 
courts  of  Texas  have  already  spoken  of  a  similar  case  as 
**  intolerable  litigation." 

We  see  no  reason  for  making  this  innovation  or  excep- 
tion. The  Legislature  has  imposed  a  penalty  for  each 
infraction  of  its  duty  in  delaying  a  message,  and  it  seems 
very  clear  to  us  that  if  it  is  to  become  the  policy  of  the 
State  to  adopt  this  new  rule,  the  Legislature  and  not  this 
court  should  do  it. 

The  coniinon  law  has  always  attempted  to  deal  with  the 
citizen  and  his  rights  and  wrongs  in  a  practical  way,  and 
the  declared  object  of  awarding  damages  is  to  give  com- 
pensation for  i)ecuniary  loss.  The  right  in  a  civil  action  to 
intlict  punishment  by  way  of  punitory  damages  has  been 
ably  controverted.  The  allowance  of  damages  for  wounded 
feelings,  when  they  are  the  concomitant  or  result  of  a 
physical  injury  is  placed  rightfully  on  the  ground  that  the 
mind  is  as  much  a  part  of  the  body  as  the  bones  and 
muscles,  and  an  injury  to  the  body  included  the  whole  and 
its  effects  were  not  separable,  but  the  experience  of  every 
judge  and  lawyer  teaches  him  how  unsatisfactory  in  these 
personal  injury  cases  are  the  verdicts  of  juries.     They  are 


MISSOURI,  1893.  759 


Connell  ▼.  Telegraph  Co. 


itterly  inconsistent,  and  the  courts  do  not  attempt  to 
nstify  these  inconsistencies  upon  any  other  theory  than 
;hat  it  is  the  sole  province  of  the  jury  to  fix  the  amount. 
Che  result  is  that  in  nearly  every  api)eal  that  reaches  this 
jourt,  one  ground  for  reversal  is  the  excessive  damages 
iwarded.  And  the  right  of  this  court  to  interfere  at  all  on 
;his  ground  is  seriously  challenged.  It  is  no  uncommon 
Mng  to  have  the  appellee  voluntarily  enter  a  remittitur  to 
lave  his  verdict  from  the  charge  of  passion  or  prejudice. 

Under  the  circumstances,  is  it  wise  to  venture  upon  the 
Ear  more  si)eculative  field  of  mental  anguish,  without  guide 
md  without  compass  ?  We  think  not.  We  have  examined 
Qie  cases  in  the  courts  of  Kentucky,  Indiana,  Tennessee,  Ala- 
t>ama  and  North  Carolina.  They  are  all  based  upon  the  So 
Rdle  case,  in  55  Tex.,  which  we  have  shown  stands  upon 
no  previous  adjudication,  but  is  opposed  by  the  Levy  case 
in  59  Tex.,  which  to  our  minds  completely  refutes  it.  The 
sases  holding  this  view  are  Stuart  v.  Tel.  Co.,  66  Tex.  580 ; 
Bailroad  v.  Wilson,  69  Tex.  739  ;  Tel.  Co.  v.  Cooper,  71 
Tex.  507  ;  Tel.  Co.  v.  Broesche,  72  Tex.  654  ;  Tel.  Co.  v. 
Simj^son,  73  Tex.  423  ;  Tel.  Co.  v.  Adams,  75  Tex.  631 ; 
WcLdsworth  v.  Tel.  Co.,  86  Tenn.  695  ;  Reese  v.  Tel.  Co., 
133  Ind.  294  ;  Beasleyv,  Tel.  Co,,  39  Fed.  Rep.  181 ;  Tel. 
Co.  V.  Xenderson,  89  Ala.  510  ;  T/wnij^son  v.  Tel.  Co., 
106  N.  C.  549  ;  Chapman  v.  Tel.  Co.,  13  S.  W.  Rep.  880  ; 
Young  v.  Tel.  Co.,  107  N.  C.  370  ;  Thompson  on  Elec- 
tricity,  sec.  378,  and  cases  cited. 

The  cases  opposing  this  view  are  notably  the  dissenting 
opinion  of  Judge  Lurton  in  86  Tenn.  695  ;  Chapman  v. 
TeL  Co.,  15  S.  E.  Rep.  901 ;  Chapman  v.  Tel.  Co.,  39  Ameri- 
can and  English  Corporation  cases,  567, in  which' Judge  Lump- 
kip^,  of  the  Supreme  Court  of  Georgia,  reviews  all  the  cases 
in[a  most  admirable  tone  and  with  great  clearness :  Wilcox  v. 
Railroad,  Cir.  Ct.  of  App.  (Fourth  Cir.),  52  Fed.  Rep.  564  ; 
Crawson  v.  Tel.  Co.,  47  Fed.  Rep.  544  ;  Chase  v.  Tel.  Co., 
44  Fed.  Rep.  544,  where  all  the  authorities  are  cited  ;  West 
r.TeL  Co.,  39  Kan.  93 ;  Russell  v.  Tel.Co.,  3  Dak.  315 ;  Tel. 
Co.  V.  Rogers,  68  Miss.  748 ;  Lynch  v.  Knight^  9  House  of 
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Lords  577 ;  Victoria^  8  Railway  Commissioners  t.  Jama 
Coidtas  and  Mary  CovltaSy  L.  R.  13  App.  Cases,  228; 
Tyler  v.  Tel.  Co.,  54  Fed.  Rep.  634  ;  Kesier  T.  Td.  Q^ 
Taft,  Judge,  56  Fed.  Rep.  603. 

We  are  fally  aware  that  the  plaintiff's  claim  appeals 
strongly  to  the  sensibilities,  but  to  adopt  that  yiew  we  most 
either  be  guilty  of  adopting  one  rule  of  damages  for  one 
class  of  common  carriers,  and  the  breach  of  their  contracts, 
or  we  must  conclude  that  all  of  our  predecessors  in  the 
great  common  law  courts  were  at  fault,  and  henceforth 
repudiate,  not  only  their  utterances  but  oar  own,  on  this 
subject,  and  this  we  have  no  inclination  to  do.  We  prefer 
to  travel  yet  awhile  super  antiquas  vms. 

If,  in  the  evolution  of  society  and  the  law,  this  innova- 
tion should  be  deemed  necessary,  the  Legislatnre  can  be 
safely  trusted  to  introduce  it,  with  those  limitations 
and  safeguards  which  will  be  absolutely  necessary,  judging 
from  the  variety  of  cases  that  have  sprung  np  since  the 
promulgation  of  the  Texas  case. 

Oar  conclusion  is,  the  judgment  should  be  and  is  affirmed* 
All  concur. 


Note.—  This  case  is  cited  in  Summerfidd  v.  W.  U.  TeL  Ca«  potL  See 
vol.  8,  p.  710,  note. 

See  Index,  title  **  Mental  Distress." 

The  followinp^  are  memoranda  of  telegraph  oases,  other  than  the  two 
foregoing,  decided  in  Missouri : 

Bassett  v.  W,  U.  TeL  Co.,  St.  Louis  Ck)urt  of  Appeals,  March  8,  1882  (48 
App.  566). 

If  a  telegraph  company  receives  a  message  for  transmission  on  Sunday 
but  fails  to  send  it,  the  sender  need  not,  in  an  action  for  the  statutory  pen- 
alty, aver  that  the  sending  of  the  message  was  a  work  of  necessity  or 
charity.  The  company  must  allege  and  prove  the  facts  necessary  to 
excuse  itself. 

Smith'Frazer  Boot  cfc  Shoe  Co.  v.  W.  U,  Tel.  Co.,  Kansas  City  Court  of 
Appeals,  April  4,  1892  (49  App.  99). 

The  stipulation  in  a  telegraph  blank  limiting  the  time  to  present  claims 
for  damages,  uj^lield  as  reasonable ;  it  appearing  that  the  plaintiff  knew 
within  the  time  limited  of  the  delay  and  consequent  damage,  or  with  ordi- 
nary diligence  could  have  known. 
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Montgomery  ▼.  W.  U.  TeL  Co.,  Kansas  City  Court  of  Appeals,  June  18f 
1893  (60  App.  591). 
Same  as  above  as  to  reasonableness  of  time  limit. 
**  Any  claim  "  in  the  blank  includes  action  for  penalty. 

Reed  ▼.  W,  U,  Tel.  Co.,  Kansas  City  Court  of  Appeals,  Oct.,  1892  08 
App.  168). 

It  ai^waring  to  the  court  that  questions  arose  InYolving  theconstmotion 
of  the  interstate  commerce  provision  of  the  Federal  Constitution  and  the 
post-roads  act  of  Congress,  which  was  without  the  jurisdiction  of  the 
court,  the  case  was  certified  to  the  Supreme  Court  to  determine  those 
questions. 

The  action  was  for  damages  for  negligence  in  transmitting  a  telegram. 

LeeY.  W.  U.  TeL  Co.,  St.  Louis  Court  of  Appeals,  Nov.  22,  1892  (61 
App.  876). 

Where  the  telegram  relates  to  the  business  of  the  addressee^s  employer, 
which  fact  is  not  disclosed  to  the  company,  the  right  of  action  is  in  the 
addressee. 

DwUey  v.  W.  U.  Tel.  Co.,  Kansas  City  Court  of  Appeals,  May  22,  1898 
(54  App.  491). 

The  penalty  imposed  by  section  2725,  R.  S.,  1889,  for  failure  to  transmit 
messages  promptly,  and  with  impartiality  and  good  faith,  applies  to  trans- 
miflsion  only,  not  to  delivery. 

Newman  T.  W.  U.  Tel.  Co.,  St.  Louis  Court  of  Appeals,  May  28,  1898 
(84  App.  434). 
The  sender  of  a  message  cannot  recover  for  mental  distress  only. 

EUU  R.  Smith  v.  W.  U.  Tel.  Co.,  Kansas  City  Court  of  Appeals,  Jan.  8 
and  March  28,  1894  (57  App.  259). 

In  an  action  to  recover  the  statutory  penalty  for  delay  of  a  telegram,  if 
from  all  the  evidence  it  appears  that  the  wires,  instruments  or  electrio 
apparatus  of  the  defendant  along  the  line  of  transmission  of  the  telegram 
were  not  in  working  order,  and  that  not  knowing  this  the  operator  at  the 
transmitting  office  made  proper  attempts  to  transmit  the  message  and 
could  not  do  so  by  reason  of  such  break  in  the  service,  so  that  the  operator 
at  the  receiving  office  could  not  know  of  the  call,  the  prima  facie  proof  of 
Diligence  due  to  the  fact  of  long  delay  in  transmission  is  overcome. 

The  statute  making  it  the  duty  of  a  telegraph  agent  to  notify  senders  of 
messages  if  the  line  is  not  in  working  order  does  not  apply  if  such  fact  is 
not  and  cannot  be  known  to  the  agent. 

Kendall  v.  W.  U.  Tel.  Co.,  Kansas  City  Court  of  Appeals,  Jan.  (29,  1894 
(58  App.  192). 

A  delay  of  twelve  hours  in  the  transmission  and  delivery  of  a  message 
which  should  have  been  deliveied  within  45  minutes,  raises  a  presumption 
of  negligence. 

Sixty  days  claim  clause  in  a  telegraph  blank  is  reasonable  and  valid.    The 
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CAUare  to  oomplT  with  it  is  an  afl&rmatiTe  defense  in  an  action  te  ths 
statutory  penalty. 

Wood  ▼.  W,  U.  TeL  Co.,  St  Loois  Coort  of  Appeals,  Nor.  7,  1894  (81 
App.  236). 

The  statntory  penalty  attaches,  though  the  failuie  to  tzansmil  ani 
deliver  was  not  due  to  partiality  or  bad  faith. 

The  complaint  must  allege  delivery  for  transmission  at  an  office  d  the 
companj 


pACoio  Telt»:okaph  Company  v.  Johw  L  Underwood. 

NebroMka  Supreme  Courts  June  £9,  I89S, 
(87  Neb.  815.) 

EbBOB  Ef  TBLBOBAX.— LDOTIHO  TDfB  TO  PBXBKRT  GLADL 

(Head-note  by  the  court): 

The  legal  status  of  a  telegraph  company  is  practically  that  of  a  common 
carrier  of  intelligence  for  hire,  and  such  company  is  bound  to  correclly 
and  promptly  transmit  and  deliver  messages  intrusted  to  it,  and  cannot 
by  contract  relieve  itself ,  either  in  whole  or  in  part,  from  liability  for 
injury  or  losss  resulting  from  its  own  negligence. 

A  telegraph  company  had  printed  on  its  message  blanks :  *'  The  company  will 
not  be  liable  for  damages  in  any  case  where  the  claim  is  not  presentedia 
writing  within  sixty  days  after  sending  the  message."  Hie/d,  an  attempt 
on  the  part  of  the  telegraph  company  to  limit  its  liability ;  that  this 
clause,  if  regarded  as  a  contract,  was  without  consideration,  unjust, 
unreasonable,  and  violative  of  section  12,  chapter  89a,  Compiled  Statutes. 

Cases  of  this  series  cited  in  opinion :  Tyler  v.  W,  U.  Tel,  Co.,  vol.  1,  p.  14 ; 
W.  U.  Tel.  Co.  V.  Crall,  vol.  2,  p.  575  ;  GUlie  v.  W.  U.  TeL  Co.,  id.,  p. 
841 :  Johnson  v.  W.  U.  Tel.  Co.,  id.,  p.  862;  W.  U.  TeL  Co.  v.  LonywiU, 
id.,  p.  638. 

Commissioners'  decision.  Appeal  by  defendant  bf^low 
from  jiulKineiit  of  District  Court,  Lancaster  county.  Facta 
stated  in  opinion. 

Marquette,  Deweese  &Hall^  for  plaintiff  in  error. 

Charles  E.  Magoon^  contra. 
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Baoan,  C.  :  John  Underwood  sued  the  Pacific  Telegraph 
Company  in  the  District  Court  of  Lancaster  county.  The 
facts  involved  in  the  case  are  substantially :  Underwood 
lived  in  Lincoln,  Nebraska.  He  had  some  household  goods 
in  Richmond,  Indiana.  He  desired  these  shipped  to 
lincoln,  and  wrote  to  one  Lawrence,  at  Richmond,  asking 
the  rate  on  goods.  Lawrence  delivered  to  a  telegraph  com- 
pany at  Richmond  the  following  dispatch : 

Richmond,  Indiana,  July  2, 1886. 
To  John  J.  Undertoood,  Lineoln,  Nebraska:  Bate,  seventy-six  dollars 
per  oar ;  $1.09  per  hundred  looal. 

L.  L.  liAWBBNCB. 

This  telegram,  when  delivered  to  Underwood,  read  2 

"  RicmcoND,  Indiana,  July  2,  1886. 
To  John  L  Undenoood,  lAneoln^  Nebraska :  Rate,  twenty-six  dollars  per 
ear ;  $1.09  per  hundred  locaL 

T*  L.  Lawrknck." 

Underwood,  relying  upon  the  correctness  of  this  telegram 
as  delivered,  ordered  his  goods  shipped  as  a  car  lot,  and  on 
their  arrival  at  Lincoln  was  obliged  to  pay  $76  freight.  He 
brought  this  suit  to  recover  the  diflEerence  between  the  $76 
and  $26. 
The  telegraph  company  defended  on  three  grounds  : 
Ist.  That  the  mistake  in  the  telegram  was  made  on 
another  line : 

2nd.  That  Underwood  did  not  present  his  claim  for  dam- 
age s  to  the  telegraph  company  within  60  days  after  the  date 
of  the  telegram : 

3rd.  That  Underwood  was  not  damaged  by  the  mistake, 
'  There  was  a  verdict  and  judgment  for  Under:vood,  and 
the  telegraph  company  brings  the  case  here  for  review. 

The  first  error  assigned  is  that  the  court  erred  in  admit, 
ting  in  evidence  the  telegram  as  it  originally  started  from 
Richmond,  for  the  reason  that  it  is  a  different  one  from 
that  set  out  in  the  i)etition.  On  looking  into  the  record, 
we  find  that  Underwood  claims  that  the  telegraph  company 
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delivered  to  him  a  telegram  wl 
per  car,"  but  he  avera  that  thi 
read  "seventy-six  dollara  pei 
negligence  of  the  telegraph  c 
principal  objection,  however, 
trial  to  the  jnry,  pot  in  evidem 
telegram,  without  putting  ii 
blank.  The  printed  matter  a 
o<i  all  telegraph  blanks,  and  < 
tions  and  terms,  this  :  "Thi; 
for  damaLjes  in  any  case  wheri 
writing  within  sixty  days  afte 
telegiiiph  company  did  not  ant 
tions  on  the  telegraph  blank  s 
ronditions  were  no  part  of  the 
corresponded  with  the  pleadii 
was  no  error  in  its  admission. 

The  second  error  alleged  is  1 
the  jury  this  instruction  :  "II 
denre  that  the  telegraphic  bh 
message  received  by  the  plaii 
tained  a  clause  or  provision  tc 
will  not  hold  itself  liable  i 
mission  or  delivery  of  unrep 
where  the  claim  is  not  preset 
days  after  the  sending  of  t 
plaintiff  can  recover,  he  must 
claim  to  the  defendant  in  wr: 
receiving  the  message  ;  and  i 
dence  that  the  plaintiff  did 
writing  within  sixty  days  afte 
then  the  defendant  is  not  Hi 
recover,  and  your  verdict  shot 

There  are  four  reasons  wh; 
give  this  instruction  was  corre 

This  snit  is  not  based  on  a 
tort. 

A  telegraph  company  is  t 
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gence  for  hire,  bonnd  to  promptly  and  correctly  transmit 
and  deliver  all  messages  intrusted  to  it,  and  cannot  by  con- 
tract exempt  itself  from  liability  for  its  own  negligence. 

The  clause  printed  on  the  telegi-aph  blank,  to  the  effect 
that  the  telegraph  company  would  not  be  liable  for  dam- 
ages in  any  case  unless  the  claim  was  presented  in  writing 
in  60  days,  was  and  is  unreasonable,  and  wholly  without 
consideration,  if  viewed  as  a  contract  between  the  telegraph 
company  and  the  sender  of  the  message,  and  an  attempt  on 
the  part  of  the  telegraph  company  to  enact  for  itself  a 
statute  of  limitations.  If  it  can  make  its  liability  for  neg- 
ligence depend  on  notice  of  claim  being  given  in  60  days,  it 
may  make  it  6  days.  If  liability  can  be  made  to  depend 
apon  the  notice  being  in  writing,  it  can  limit  it  to  pen  and 
ink.  The  laws  of  this  commonwealth  are  for  the  protection 
and  government  of  corporations  and  individuals  alike,  and 
al  citizens  should  transact  their  business  with  reference  to 
these  laws.  The  attempt,  so  often  indulged  in  by  insur- 
ance and  telegraph  companies,  to  prescribe  for  themselves 
a  law,  is  not  one  that  appeals  to  the  judgment  or  commends 
its  ^If  to  the  conscience  of  this  court.  See,  on  this  subject : 
Tifler,  UUfnan  &  Co.  v.  Western  Union  Telegraph 
cio.f  60  111.  421 ;  Western  Union  Telenraph  Co.  r.  Crall^ 
31  Am.  &Eng.  Corp.  Cas.  [Kan.]  95;  GUlis  v.  IF6^ei*ii. 
Union  Telegraph  Co.^  25  id.  [Vt.]  668,  and  cases  there 
oited  ;  Johnson  v.  Western  Union  Telegraph  Co.,  21  id. 
[Ga.]  114;  Western  Union  Telegraph  Co.  t.  LongtviU, 
26  id.  [N.  M.]  559. 

d.  The  instruction  asked  was  violative  of  the  statute  of 
the  State,  section  12,  chapter  89a,  Compiled  Statutes.  '*  Any 
telegraph  company  engaged  in  the  transmission  of  tele- 
graphic dispatches  is  hereby  declared  to  be  liable  for  non- 
delivery of  dispatches  intrusted  to  its  care,  and  for  all  mis- 
takes in  transmitting  messages  made  by  any  person  in  its 
employ,  and  for  all  damages  resulting  from  the  failure  to 
perform  any  other  duty  required  by  law  ;  and  any  such 
telegraph  company  shall  not  be  exempted  from  any  such 
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liability  by  reason  of  any  claase,  condition,  or  agre 
contained  in  its  printed  blanks." 

The  third  contention  of  the  plaintiff  in  error  is  tl 
mistake  in  the  telegram  was  made  by  the  Pacific  !i 
Telegraph  Company,  and  the  jury  erred  in  not  so  fi 
Whether  this  was  so  was  entirely  a  question  of  fact  1 
jury,  and  was  properly  submitted  to  them ;  and  ; 
request  of  the  plaintiff  in  error  they  were  instruc 
the  subject  as  follows :  "The  jury  are  instructed  th 
defendant  in  this  case  is  not  liable  for  any  errors  c 
takes  made  on  their  connecting  telegraph  lines,  and 
jury  find  from  the  evidence  that  the  error  or  mistak 
plained  of  in  the  telegram  was  made  on  other  lines 
it  came  on  to  the  line  of  the  defendant,  and  you  fin 
the  message  was  transmitted  by  the  defendant  fro 
point  where  the  message  came  to  the  defendant  to  iU 
of  destination  in  the  same  form  that  it  was  received 
the  defendant  has  not  been  guilty  of  negligence^  : 
liable,  and  you  should  find  for  the  defendant."  Th( 
said  by  their  verdict  that  the  defense  was  not  mad 
They  were  clothed  by  law  with  the  duty  of  weighir 
evidence,  and  determining,  and  we  cannot  say  they 
to  a  wrong  conclusion. 

Finally,  it  is  insisted  that  Underwood  suffered  no 
age  by  reason  of  the  mistake  made  in  the  dispatch.  Or 
ing  into  the  record  we  find  that  the  evidence  is  that  I 
wood's  goods  weighed  about  2,000  pounds.  At  $1.( 
hundred,  local,  the  freight  would  have  been  $21.80. 
testimony  further  shows  that  he  would  not  have  sh 
them  as  a  car  load  had  he  known  that  the  rate  w 
instead  of  $26.  It  would  thus  appear  that  in  any 
Underwood  was  damaged  $r)4.20.  There  is  no  error 
judgment  of  the  District  Court,  and  the  same  is 

AifFiRjy 

The  other  commissioners  concur^ 


Note.—  See  note,  vol.  8,  p.  724. 
See  Index,  title  "Limiting  Time." 
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BiLEY  V.  Western  Union  Telegraph  Company. 

City  Court  of  New  York,  Oen,  Term,  Dee,,  I89S. 

(6  Misc.  Rep.  221.) 
Belay  of  telegram.— Limitino  liability.— Damaobs. 

Ooaditioiis  in  telegraph  blanks,  limiting  the  liability  of  the  company,  firgt^ 
In  respect  to  unrepeated  messages,  and  second,  in  case  of  delays  arising 
from  unavoidable  interruption  in  the  working  of  the  lines,  held  reason- 
able and  Talid. 

In  such  a  case,  in  absence  of  wilful  misconduct  or  gross  negligence,  the 
company,  even  if  negligent,  can  be  charged  only  with  the  cost  of  send- 
ing the  message. 

Oa««e8  of  this  series  cited  in  opinion :  Pearsall  v.  W.  U,  Tel,  Co,^  vol.  8,  p. 
724;  KileyY.  W,  U,  Tel,  Co.,  vol.  2,  p.  650;  Young  v.  W,U,  Tel,  Co,, 
▼oL  1,  p.  187 ;  Sprngue  v.  W,  D,  Tel.  Co,,  vol.  1,  p.  204;  MilUken  v.  W. 
U.  TeL  Co.,  vol.  2,  p.  660. 

Appeal  by  defendant  from  judgment  entered  upon  a 
verdict. 

L.  J.  Morrison^  for  plaintiff  (respondent). 

Utish  Taggarty  for  defendant  (appellant). 

McCarthy,  J.:  This  is  an  action  brought  to  recover 
damages  for  injuries  sustained  September  13,  1892,  by  a 
sailing  yacht,  resulting,  as  is  alleged,  from  the  negligence 
and  carelessness  of  the  defendant,  the  Western  Union  Tele- 
graph Company,  a  corporation  organized  under  the  general 
statutes  of  New  York,  in  not  promptly  delivering  a  mes- 
sage written  upon  one  of  the  defendant's  regular  message 
forms  and  intrusted  by  the  plaintiff  to  it  for  transmission 
to  James  R.  Mack  at  Bath  Beach,  Long  Island,  as  follows : 

Ask  Gkury  take  boat  to  club  house,  going  to  storm. 
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The  defendant,  while  admitting  that  it  received  the  mes- 
sage at  one  of  its  offices,  233  Grand  street,  in  the  city  of 
New  York,  and  that  plaintiff  paid  the  sum  demanded  for 
the  service,  twenty-five  cents,  denies  all  negligence,  care- 
lessness and  want  of  skill  in  the  transmission  of  the  mes- 
8  ige,  and  by  way  of  special  defense  and  in  mitigation  of 
damages  alleges  that  said  money  was  received  by  it  under 
the  terms  of  a  special  contract  between  plaintiff  and  defend- 
ant, whereby  plaintiff  agreed  that  defendant  should  not  be 
liable  for  mistakes  or  delays  in  the  transmission  or  delivery, 
or  for  non-delivery,  of  any  unrepeated  message,  beyond 
the  amount  received  for  sending  the  same,  and  farther 
alleges  that  plaintiffs  said  message  was  an  unrepeated 
message,  and  was  delivered  to  defendant  to  be  transmitted 
as  such,  and  was  paid  for  as  such  unrepeated  message. 

Defendant  also  alleges  that  all  delay  which  may  have 
occurred  was  due  to  atmospheric  disturbances  and  caofles 
beyond  human  control,  and  not  to  any  negligence  or 
nnskilfulness  on  its  p>art. 

The   plaintiff  offered  evidence  tending   to   prove  that 
plaintiff  delivered  the  message  in  question  at  one  of  the 
defendant's  offices,  at  233  Grand  street,  in  the  city  of  New 
York,  at  twt4ve-lifteen  o'clock  in  the  afternoon  of  Septem- 
ber 13th,  1892 ;  that  it  was  written  upon  one  of  defendant's 
regular  message  blanks,  and  that  the  plaintiff  at  the  time 
knew  of  the  conditions  upon  the   face  and  back  of  the 
blank  ;  that  it  was  delivered  by  the  defendant's  messenger 
at  the  Grange,  in  Bath  Beach,  to  one  Annie  Hutton  for  the 
addressee,  who  receipted  for  it  at  two  forty-five  o'clock  on 
the  same  day  :  that  Miss  Mack,  daughter  of  the  addressee, 
received  the  message  from  a  little  girl  between  tliree-five 
and  three-thirty  o'clock ;  that  Miss  Mack  handed  it  to  a 
daughter   of  the   plaintiff;   that   Pauline  Grunibrede,  a 
daughter  of  plaintiff,  received  it  from  Miss  Maek  "about 
three- thirty  P.  M.,"  and  that  she  took  it  down  to  the  pier 
and  gave  it  to  Garrett  Van  Cleef  about  ten  minutes  after 
she  received  it. 
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(fefr.  Van  Cleef  testified  he  received  it  about  four  P.  M., 
the  best  of  his  recollection,  and  that  at  the  time  he 
»ived  it  Mrs.  Grumbrede  asked  him  if  he  could  take  the 
at  to  the  yacht  club,  and  he  aswered,  "If  I  had  had  the 
spatch  an  hour  ago  I  could  have  done  so,  but  not  then ;  it 
s  impossible  for  me  alone  to  take  it  then."  The  storm 
me  up  about  noon,  increasing  in  violence  throughout  the 

y. 

The  boat  went  ashore  some  time  during  the  night,  after 

^en  or  eight  o'clock  in  the  evening. 

3n  the  part  of  the  defendant  the  testimony  showed  that 

*  message  was  sent  from  the  Grand  street  office  in  the 

aal  course    of  business,  and  was  received  at  the  main 

Ice  of  the  defendant,  195  Broadway,  New  York  city, 

fore  one  o'clock,  at  which  time  the  operator  "called'' 

5  Bath  Beach  office,  but  could  not  "raise"  it,  and  she 

ide  a  note  to  this  effect  on  the  back  of  the  message. 

nilar  attempts  were  made,  with  like  result,  to  communi- 

ie  with  the  Bath  Beach  office  at  one-fifteen,  one-twenty- 

B,  one  thirty,  one-forty,  one-fifty,  two  and  two-ten  P.  M., 

of  which  were  noted  on  the  back  of  the  message.     The 

tssage  was  sent  at  two-ten  P.  M.,  was  received  at  Bath 

ach  at  two-twenty-two  o'clock,  and  was  sent  out  for 

livery  in  the  usual  course  of  business  about  two-forty  P. 

It  further  appeared  that  the  telegraph  wire  between 

jw  York  city  and  Bath  Beach  was  "grounded"  or  "dead" 

►m  twelve  o'clock  noon  to  two-twenty-two  P.  M.  of  that 

y.     It  was  delivered  at  the  "Grange,"   where  it  was 

dressed,  at  two-forty-five  P.  M.,  as  shown  by  plaintiff's 

tnesses.     The  jury  found  for  plaintiff  in  the  sum  of 

34.60. 

Defendant  moved  for  a  new  trial,  which  was  denied,  and 

igment  was  entered  for  the  amount  of  the  verdict  and 

sts,  aggregating  $360.87. 

Defendant  appeals  from  both  the   order  denying  the 

^tion  for  a  new  trial  and  from  the  judgment. 

The  statement  of  the  terms  by  the  defendant  upon  which 
VOL  IV.— 49. 
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messages  would  be  transmitted  over  its  lines,  and  the 
knowledge  and  acceptance  of  these  terms  by  the  plaintiff, 
constitutes  a  valid  contract  as  to  the  terms  upon  which  the 
message  in  question  was  sent.  Young  ¥.  Western  hnion 
Telegraph  Company,  65  N.  Y.  163,  165. 

This  message  was  not  repeated,  and  one  of  the  terms  of 
this  contract  was  that  the  defendant  would  not  be  liable 
for  mistakes  or  delays  in  the  transmission  or  delit>ery,  or 
for  non-delivery^  of  any  %tnrepealed  message,  beyond  the 
amount  received  for  sending  the  same  *  *  *  norm 
any  case  for  delays  rising  from  unavoidable  interruption 
in  the  ^corking  of  its  lines,  or  for  errors  in  cipher  or 
obscure  messages. 

These  conditions  are  reasonable  and  not  against  public 
policy  ;  on  tlie  contrary,  they  subserve  it  to  carry  out  the 
objects  for  which  telegraphic  associations  are  created,  and 
especially  to  secure  the  receipt  of  a  message  in  the  words 
in  which  it  is  written  and  delivered  for  transmission,  and 
under  their  general  power  the  defendant  is  authorized  to 
prescribe  such  regulations  as  it  deems  necessary  to  gaard 
against  errors  or  delays  by  reason  of  the  negligence  or 
omission  of  its  employes  in  the  transmission  or  delivery 
of  messages,  and  to  declare  that  a  party  who  fails  to  com- 
ply therewith  should  assume  all  risks  and  losses  resulting 
from  such  errors  or  delays.  Breese  v.  U.  S.  Telegraph  Co., 
48  N.  Y.  138,  139,  141. 

Unless  then  there  is  some  evidence  of  wilful  misconduct 
or  gross  neglif/ence  on  the  part  of  the  defendant,  the  plain- 
tiffs damages,  even  if  the  defendant  is  negligent,  are 
limited  to  the  amount  paid  for  sending  messages.  For  all 
the  authorities  declare,  in  case  where  no  contract  has  been 
made  and  where  the  message  is  sent  unconditionally,  that 
mere  delay  unexplained  is  prima  facie  evidence  of  negli- 
gence, but  not  so,  in  view  of  the  terms  of  the  contract,  in 
order  to  entitle  plaintiff  to  recover  any  greater  sum  than 
provided  for  by  the  contract. 

Allen,  J.,  in  Baldwin  v.  U.  S.  Telegraph  Co.,  45  N.  Y. 
751,  752,  says  :  "  But  an  error  in  transcribing  the  direction, 
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and  a  consequent  misdelivery,  are  prima  facie  evidence  of 
neglect  and  want  of  care  of  the  operator,  and  cast  the  bur- 
den upon  the  company  of  explaining  the  error  and  showing 
that  it  occurred  without  fault.  This  is  upon  the  suppo- 
sition that  the  message  is  received  for  transmission  uncon- 
ditionally. For  the  purposes  of  this  appeal,  it  is  assumed, 
but  not  decided,  that  this  message  was  not  subject  to  the 
terms  and  conditions  ordinarily  attached  to  the  receipt  of 
messages  for  transmission,  but  that  the  defendant  is  sub- 
ject to  all  the  liability  which  legally  results  from  a  receipt 
of  a  message  and  a  naked  agreement  to  transmit  the  same 
to  its  destination  for  a  reasonable  compensation  paid  there- 
for. If  the  terms  and  conditions  ordinarily  imposed  were 
a  part  of  the  contract,  the  question  would  arise  wh3ther 
the  defendant  would  not  be  protected  against  liability  for 
the  *  error  and  delay '  in  the  delivery  of  the  dispatch.  See 
MacAndrew  v.  Electric  Tel.  Co,^  17  C.  B.  3  ;  Ellis  v.  Am. 
Td.  Co.,  13  Allen,  226." 

It  is  conceded  that  the  day  on  which  the  message  was 
sent  was  a  stormy  one,  which  began  at  eleven-thirty  o'clock 
A.  M.,  and  increased  in  violence  toward  the  night. 

It  appears  by  the  testimony  that  besides  this  the  oi)era- 
tor  in  the  general  office  in  New  York  city  made  repeated 
efforts  to  transmit  said  message  between  one  and  two-twenty 
P.  M.,  and  that  the  wire  was  "grounded"  or  "dead,"  and 
thus  the  defendant  was  unable  to  send  any  message  until 
two- twenty  o'clock  P.  M.,  when  for  the  first  time  it  secured 
communication  ;  that  the  operator  at  Bath  Beach  at  about 
twelve- forty-five  o'clock  P.  M.  discovered  his  wire  connect- 
ing with  New  York  city  was  in  trouble  or  '* grounded"  or 
"dead,"  and  he  was  prevented  from  transmitting  any  mes- 
sages over  the  same.  He  endeavored  to  transmit  messages 
between  that  time  (twelve-forty-five  P.  M.)  and  two- twenty 
o'clock  P.  M.,  when  he  received  the  one  in  question.  That 
he  kept  testing  between  the  intervals  of  ten  and  fifteen 
minutes  until  he  finally  received  this  message.  Thus  it 
seems  that  this  interruption  and  delay  was  not  wilful,  nor 
was  it  due  to  any  gross  negligence. 
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The  aathorities  recognize  a  distinction  in  the  degree  ol 
negligence  by  the  degree  of  care  required  (Bouvier's  La^ 
Dictionary,  225)  as  follows  :  "  Thus,  in  the  first  class,  thi 
bailee  is  required  to  exercise  only  slight  care,  and  is  reipoii 
sible  of  course  only  for  gross  negligence.  In  the  second.  h< 
is  required  to  exercise  great  care,  and  is  responsible  evei 
for  slight  neglect.  In  the  thu*d,  he  is  required  to  exerciai 
ordinary  care,  and  is  responsible  for  ordinary  neglect" 

Gross  negligence  is,  therefore,  the  want  of  slight  care. 

We  have  examined  the  testimony  carefully  and  canno 
find  any  evidence  showing  a  want  of  slight  care,  and  whei 
such  arises,  it  then  becomes  a  question  of  law  for  the  conri 
and  it  is  error  for  the  court  to  submit  the  case  to  the  joij 
They  cannot  be  permitted  to  speculate  or  conjecture,  nor  t 
determine  the  question  by  bias,  prejudice  or  passion.  Ther 
must  be  some  foundation  as  well  as  substance  in  the  evidenr 
upon  which  they  can  act.  The  defendant  did  all  that  coul 
be  done  under  the  circumstances,  and  the  delay  was  nc 
unreasonable.  It  was  undoubtedly  for  the  purpose  o 
guarding  against  such  occurrences  as  the  present  that  th 
contract  contained  in  the  blank  message  was  made.  Pearsak 
w.  W.  U.  Tel.  Co.,  124  N.  Y.  266,  267,  269 ;  KUey  f 
We^ftern  Union  Tel.  Co.^  109  id.  235,  236. 

Allen,  J.,  at  page  236,  says;  ''It  is  not  the  case  of  i 
message  delivered  to  the  operator  and  not  sent  by  him  fron 
his  office."'     This  certainly  would  be  gross  negligence. 

Daly,  Ch.  J.,  in Sptague  r.  W.  U.  Tel.  Co.,  6  Daly,  20( 
(67  N.  Y.  590\  says  :  "  The  expense  which  the  plaintiff  wiu 
necessarily  put  to  through  their  neglect  is  not  embraced  bj 
any  of  the  stipulations  limiting  the  damages  to  the  amoun 
recelvtHl  for  sending  the  message." 

**  This  was  not  a  mistake  or  delay  in  the  transmission  n 
delivery,  or  a  non-delivery,  but  an  entire  breach  of  the  cor 
tract  by  a  neglect  to  send  the  message  at  all,  and  whic 
rendered  them  liable  for  such  damages  as  were  the  direct 
natural  and  proximate  consequences  of  their  total  neglec 
to  do  what  they  had  to  do."  De  RuUe  v.  N.  T.  Telegrap 
Co.,  1  Daly,  647. 
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Here,  in  our  judgment,  is  a  clear  and  decisive  explanation 
of  what  is  wilful  misconduct  or  gross  negligence.  The 
CBaes  cited  by  the  respondents  have  been  carefully  examine! 
mud  we  find  that  they  do  not  apply. 

They  are  either  where  the  contract  was  not  as  broad  as  the 
one  at  bar,  or  in  other  words,  not  containing  the  same 
limitations,  or  was,  as  in  MiUiken  r.  Western  Union  TeU 
€h.,  110  N.  Y.,  403,  on  a  new  contract  without  limitation, 
made  with  the  person  to  whom  the  message  was  to  be  sent 
or  delivered.  There  being  no  evidence  of  willful  miscon- 
duct or  gross  negligence,  the  trial  justice  erred  in  not 
granting  the  defendants  requests  :  that  the  court  direct  a 
▼erdict  for  the  plaintiff  not  to  exceed  twenty-five  cents,  the 
smount  paid  for  the  telegram  or  message  ;  that  the  court 
charge  the  jury  that  there  is  no  evidence  from  which  they 
can  find  that  the  defendant  was  guilty  of  any  negligence  in 
failing  to  deliver  the  message,  or  in  delay  as  to  the  delivery. 

For  these  reasons,  judgment  should  be  reversed  and  new 
tiial  granted,  with  costs  to  the  appellant  to  abide  the  event. 

ITswBURGER,  J.,  concurs. 

Judgment  reversed  and  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 


If  OTB.— 49ee  note,  vol.  8,  p.  7U8. 
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Korth  CaroUna  Supreme 

(111  N.  C. 

Error  m  TBLxa&in.— ] 

A  telegr&ph  corapaay  oannot  b^  sUpuli 
oauaed  by  ita  own  negligeooe.  This  i 
limiting  tiability  as  to  uiirepeett«d  tne 
and  as  to  repeated  messages  to  fifty  tl 

Gaaes  of  this  seriee  cited  in  opinion  :  Pi 
p.  fl84 ;  Cannon  v.  W.  U.  Tel.  Co., 
Bail,  vol.  S,  p.  868 ;  Tkompion  v.  W. 
W.  U.  Td.  Co. ,  Tol,  8,  p.  841 :  Ayer  v, 

AoTiON  for  damages  lor  losi 
missioa  of  a  telegram  sent  to  ; 
oommission  merchants,  reporti 
pound  for  tobacco.  As  deliver' 
read  47  cents  ;  and  plaintiEFe  di 
made.  Plaintiffs  demanded  1 
Bole  price  and  the  value  of  the 
that  it  was  sold  for  less  than 
being  nnrepeated  and  without 
court  held  that  only  the  pric 
recovered,  and  signed  the  jndg; 
and  costs,  to  which  plaintiffs  ei 
the  judgment,  which  was  rend 
Court. 

J.  W.  Qraham  and  A.  W.  O: 

John  Detereux,  Jt.,  for  defer 

Mao  Rae,  J.:  The  plaintiffs 
ligenoe  of  defendant's  a^ent  : 
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"forty-seven"  in  the  message  as  delivered,  for  "twenty- 
seven"  in  the  message  sent,  by  reason  whereof  the  plain, 
tiffs'  tobacco  was  sold  for  a  price  less  than  it  wonld 
otherwise  have  bronght  in  the  market.  The  message  was 
written  on  the  blank  furnished  by  the  Western  Union  Tele- 
graph Company,  with  the  well-  known  stipulation  upon  it 
that  the  company  would  not  be  liable  for  damages  caused 
by  mistakes  or  delays,  unless  repeated.  This  message  was 
delivered  to  and  sent  by  the  agent  of  the  defendant,  the 
Postal  Telegraph  Co.,  but  we  prefer  to  treat  the  question 
presented  as  if  there  were  but  a  single  and  controlling 
point  involved,  and  to  this  we  address  ourselves. 

It  was  not  ordered  by  the  sender  to  be  repeated,  and  was 
therefore  what  is  known  as  an  unrepeated  message.  Upon 
the  admissions  in  the  pleadings,  and  the  verdict  in  response 
to  the  issues  fixing  the  value  of  the  tobacco  at  the  time  of 
the  sale,  the  plaintiffs  moved  for  judgment  in  their  favor 
for  the  difference  between  the  sum  actually  received  by 
them  and  the  value  of  the  tobacco.  His  honor,  in  accordance 
with  the  decision  in  Lassiter  v.  Telegraph  Co.^  89  N.  C. 
884,  denied  the  plaintiff's  demand  and  signed  judgment  in 
ta.voT  of  the  plaintiffs  for  the  sum  paid  by  the  sender  to 
tile  defendant  for  the  transmission  of  the  message.  The 
plaintiffs  appealed,  and  this  brings  up  again  the  question 
whether  the  stipulation  upon  the  back  of  the  blank,  and 
made  part  of  the  contract,  as  before  referred  to,  is  valid 
and  binding  upon  the  parties. 

It  was  held  by  a  divided  court  in  Lassiter  v.  Telegraph 
Cb.,  supra,  that  a  stipulation  contained  in  a  form  used  by 
a  telegraph  company  in  its  business  operations,  to  the  effect 
that  it  will  not  be  responsible  for  mistakes  in  transmitting 
unrepeated  messages,  is  a  reasonable  one  and  will  be  enforced 
by  the  courts.  Lassiter' s  was  the  first  case  which  came  before 
this  court  involving  a  construction  of  the  said  stipulation 
and  its  effects  upon  the  rights  and  liabilities  of  the  parties 
thereto.  This  court,  recognizing  the  persuasive  authority 
of  the  courts  of  last  resort  in  other  States,  adopted  the 
Tiews  expressed  in  a  majority  of  the  cases  which  had  been 
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decided,  although  even  then  there  were  very  Tesi)ectah 
authorities  to  the  contrary.  Since  this  decision  was  madi 
there  has.been  much  discussion,  and  many  and  confiictin 
adjudications  upon  the  same  question  have  been  made  i 
other  courts.  And  we  are  induced  to  review  the  opinio 
heretofore  announced  by  this  court. 

It  was  early  held  that  telegraph  companies  were  not  con 
mon  carriers  and  therefore  not  insurers,  but  that  there  wi 
an  analogy  between  the  duties  and  responsibilities  of  the 
transmitters,  for  reward,  of  messages,  and  those  of  carrie 
of  goods  for  hire,  and  that  the  former  were,  like  the  latte 
held  to  a  high  degree  of  diligence  in  the  condact  of  the 
business.     Thompson  on  Electricity,  sec.  137,  and  note. 

When  the  art  of  telegraphy  was  yet  in  its  infancy,  wh< 
its  operators  were  untrained,  its  appliances  crude  and  i 
efforts  tentative,  it  would  have  been  unreasonable  toreqni 
that  skill  which  would  be  demanded  in  a  more  advana 
stage,  when,  with  practiced  operators  and  perfected  m 
chines,  the  system  had  become  an  indispensable  part  of  tl 
business  of  the  world. 

The  condition  printed  as  a  part  of  the  contract  upon  tl 
back  of  the  blank  upon  which  messages  were  written,  tha 
to  ward  against  mistakes  and  delays,  the  sender  of  a  m€ 
sage  should  order  it  repeated  at  an  additional  charge 
one-half  the  regular  rat«s,  was  considered  not  so  much 
stipulation  against  negligence,  as  a  reasonable  precantic 
in  order  to  procure  accuracy  in  the  transmission  of  messagi 
by  means  of  the  electric  current.  It  was  then  that  by  tl 
fancied  analogy  between  this  system  and  the  business  of  tl 
common  carrier,  the  courts  came  to  use  the  terms  which  ha 
been  used  with  regard  to  the  latter,  and  to  hold  that  tl 
telegraph  companies  might,  on  account  of  the  novelty  < 
their  operation,  provide  against  negligence  on  the  part  ( 
their  employes,  or  by  reason  of  imperfections  in  the 
instruments,  by  means  of  which  negligence  or  imperfectioa 
mistakes  and  delays  were  permitted  to  occur  in  the  tean 
mission  of  messages.  The  then  recognized  distinctic 
between  what  was  called  gross  and  ordinary  or  slight  negl 
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gence  was  invoked,  and  it  was  held  that  while  for  ordinary 
or  slight  negligence  they  would  not  be  responsible,  yet 
they  would  be  held  to  account  for  gross  or  wilful  negligence. 

But  negligence  is  the  failure  to  exercise  that  care  which, 
under  the  circumstances  of  the  case,  a  prudent  man  ought 
to  use.  There  can  be  no  degrees  in  negligence  in  this 
matter.  In  ascertaining  what  damages  may  be  awarded 
against  one  for  injury  by  reason  of  negligence,  the  question 
whether  it  was  gross  or  ordinary  may  determine  as  to  puni- 
tive or  compensatory  damages  ;  or  where  the  doctrine  of 
comparative  negligence  is  recognized,  it  may  be  necessary 
to  distinguish  between  degrees  ;  but  where  there  is  a  con- 
tract to  transmit  a  message  for  reward,  a  failure  to  perform 
the  undertaking  is  either  excusable  or  negligent  —  if  negli- 
gent, the  party  injured  thereby  is  entitled  to  his  damages, 
not  according  to  the  degree  of  negligence  at  all,  but  in 
proportion  to  his  injury,  unless  it  be  a  case  in  which  puni- 
tive damages  are  allowed.  If,  on  account  of  an  electrical 
disturbance  in  the  atmosphere,  a  message  could  not  be  sent, 
so  that  there  was  delay ;  or  it  could  be  but  imperfectly 
sent,  so  that  words  were  dropped  ;  or  if  from  any  other 
cause,  not  to  be  provided  against  with  the  appliances 
afforded  by  science  and  by  a  reasonable  foresight,  there  wa« 
a  failure  to  comply  with  the  contract,  these  were  matters 
provided  for  by  law,  and  not  necessary  to  be  stipulated 
against  in  the  contract. 

The  old  principle  that  one  cannot  provide  by  contract 
against  liability  for  negligence,  applies  to  every  species  and 
degree  of  negligence  or  tort.  Cooley  on  Torts,  687.  In 
LoLSsiter  v.  Telegraph  Co,^  supra^  this  exemption  from 
liability  "is  not  extended  to  acts  of  omission  involving 
gross  negligence,  but  is  confined  to  such  as  are  incident  to 
the  service,  and  which  may  occur  when  there  is  but  slight 
culpability  in  its  officers  and  employes." 

In  Pegrani  v.  Telegraph  Co.j  97  N.  C.  67,  it  is  said  that 
the  stipulation  on  the  back  of  the  blanks  restraining 
liability  for  unrepeated  messages,  where  the  complaint  is 
not  of  a  mistake  in  the  message,  but  for  delay  or  failure 
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In  deUrery.  ia  nnreasoiiable  act 
Teitgraph  Co^  100  N.  C.  300,  t 
esse  is  affirmed,  bat  the  buigaagi 
i/raph  Co.  T.  HiMttf  1*24  T.  S.  444, 
"Of  coane,  where  the  o^ligeDoe 
consists,  not  in  delaying  the  trai 
bat  in  transmitting  a  message  en 
the  party  to  whom  it  is  addzes 
which  he  acts  in  the  parchase  or  h 
laies.  based  Qpon  changes  is  mark 
the  rule  for  estimating  damages." 

In  Thompton  t.  T^egraph  C 
lag  that  this  stipulation,  as  iai 
Toidf  a  donbt  is  intimated  as  to  il 
plainly  said,  though  not  necessi 
decision  upon  the  point  involve 
recent  cases,  founded  upon  the  m 
and  thooght  given  to  the  subject, 
etipulation  restricting  the  liabilit; 
for  negligence,  even  as  to  mist 
void."  We  refer  to  the  cases  1 
the  opinion  just  referred  to.  G 
61  Vt.  461  ;  Affer  t.  Telegraph 

We  liave  come  to  the  conclasL 
tion,  to  overrule  a  decision  of 
announced  by  the  former  very  I 
the  true  principle  is.  that  telegra 
lions  erected  for  the  public  bent 
privilegies.  such  as  the  right  of  en 
the  most  inijK>rtant  functions  o 
where  celerity  and  dispatch  are  i 
of  the  postal  service,  that  at  lea 
gence  are  required  of  them,  and 
they  shoulii  be  protected  from  li 
vrn  of  any  decree  of  negligence, 
by  Teiegniph.  sec,  46,  ami  cases 
Eleitriciiy.  sees.  2;15.  236  and  no 

As  the  art  of  telegraphy  has  m 
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ciency,  there  is  less  reason  why  any  rule  of  safeguard  to 
the  public  interest  should  be  relaxed. 

The  principles  of  the  law  are  always  the  same,  but  they 
extend  their  grasp  and  take  in  the  necessity  for  those  new 
things  which  the  advance  in  science  and  art  provide  for  the 
public  safety  and  convenience,  and  require  them  to  be  used. 
The  increasing  number  of  higher  courts,  both  State  and 
Federal,  with  their  ever  accumulating  decisions,  render  it 
impracticable  that  we  should  cite  many  of  the  authorities 
bearing  upon  the  subject  we  have  under  consideration. 
Most  of  them  are  referred  to  in  Gray's  Communication  by 
Telegraph,  ch.  6  ;  Thompson  on  Electricity,  chs.  6  and  8  ;  3 
Harris  on  Damages  by  Corporations,  sec.  869  et  seq. 

There  is  an  additional  proviso  in  the  printed  endorse- 
ment upon  the  telegraphic  message  blank  to  that  which  we 
have  just  considered : 

Nor  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  repeated  message,  beyond  fifty  times  the  sum  received  for 
tending  the  same,  unless  specially  insured. 

The  reasons  which  have  brought  us  to  the  conclusion  that 
the  condition  we  have  already  considered  is  void,  will 
apply  with  equal  force  to  the  one  now  presented.  *'The 
precept  of  public  policy  which,  on  the  ground  of  the  inequal- 
ity of  the  parties,  the  compulsion  of  the  employer  and  the 
duties  of  a  tele^:raph  company  towards  the  public,  dictates 
the  invalidity  of  a  stipulation  limiting  the  liability  of  a 
telegraph  company  to  nothing  beyond  the  price  paid  for 
transmission,  must  equally  deny  validity  to  a  stipulation 
limiting  the  liability  of  a  telegraph  company  to  fifty  times 
that  price.''     Gray  om  Communication  by  Tel.,  sec.  61. 

There  is  error.  Upon  the  admissions  and  the  verdict, 
judgment  should  be  rendered  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  sum  claimed  in  the  judgment 
presented  by  them  as  set  out  in  the  record. 

Judgment  reversed. 
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Note. —  For  earlier  Korth  Carolina  case 
csaes  pteceiling  it. 

In  Uugke*  v.  W.  U.  Tel.  Co.,  N.  C.  Sup 
8.  E.  Rep.  100),  the  head-note  is  as  follow] 

"Where  the  incorrect  transmissioa  of 
eell  shares  of  slock  for  which  he  received 
are  limited  to  the  coet  of  the  message,  tl 
compelled,  in  order  to  buj  shares  of  the  b 


B.  S.  ToBis"  V.  The  Western 

PANT. 

Penntflvania  Svpreme  Oo 
(14S  Pa.  St. : 


A  teleip-am  was  delivered  t«  the  addre 
PUintilT  being  in  doubt  whether  it  pur 
'■  8.  I.."  calleil  at  the  terminal  office  f( 
was  closed,  and  he  judging  it  to  he  *'S. 
in  fact  canit"  from  Slaten  Inland.  Held 
tributory  negligence  as  matter  of  lavi 
againfit  the  coni|ianj. 

The  usual  sti|iu1ation  with  respect  to  unn 
only,  not  the  receiver. 

Case  of  this  serks  cited  in  opinion ;  W.  i 
p.  710. 

Action  for  damages  for  error 
(fram. 
Plaintiff  testified  as  follows: 
That  he  lived  at  McKeesport, 
[ng  in  Long  Island  City,  N.  Y.,  o 
Islnod  ;  that  his  sister  had  disai 
the  first  week  of  May,  1889,  and 
to  searrh  for  her ;  that,  fearingaht 
word  at  the  morgtiea  in  New  VorJ 
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Ijn  and  Staten  Island,  to  telegraph  him  immediately  in 
oaae  his  sister's  body  should  be  found ;  that  he  returned  to 
McKeesport,  and  a  few  days  thereafter,  to  wit,  on  May 
12th,  the  following  message  was  delivered  to  him  on  the 
street  by  the  defendant  company : 

«  May  12, 1889.  Quarantine,  S  C.  (I.). 
To  Daniel  S.  Tobin,  McKeeeport,  Pa.:     Found  the  body  of  Alary  E. 
Tobin. 

Coroner  Huohes,  Clifton,  S.  C.  (L)" 

In  the  message  as  delivered,  the  C.  was  written  over  the 
I.  Plaintiff  further  testified  that  he  was  uncertain  whether 
the  message  meant  Staten  Island  or  South  Carolina  ;  that, 
being  Sunday,  the  telegraph  office  was  open  only  between 
eight  and  ten  o'clock,  A.  M.,  and  four  and  six  o'clock  P. 
M. ;  that  being  in  doubt  whence  the  message  came,  he  went 
to  the  office  to  inquire,  but  finding  it  closed  he  showed  the 
message  to  a  clerk  in  a  drug  store  in  the  same  building  who 
informed  him  that  it  was  South  Carolina ;  that  the  next 
morning  by  an  early  train  he  started  for  Clifton,  South 
Carolina,  and  on  his  return  from  that  State  he  found  that 
his  sister's  body  had  been  recovered  at  Clifton,  Staten 
Island. 

Tbe  appeal  was  based  upon  the  refusal  of  the  trial  judge 
to  charge  the  jury  as  follows  : 

1.  That  under  all  the  evidence  in  this  case,  their  verdict 
should  be  for  the  defendant. 

2.  That  as  under  the  uncontradicted  evidence  this  is  an 
nnrepeated  message,  and  no  request  was  made  to  repeat  the 
same,  or  charge  paid  therefor,  there  can  be  no  recovery 
beyond  the  amount  paid  for  sending  the  message. 

Oeorge  B.  Gordon  (with  him  John  Dalzell  and  WiUiam 
8coU)^  for  the  appellant. 

T.  C.  Jones^  for  the  appellee. 

Per  Curiam  :    The  learned  judge  below  could  not  have 
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withdrawn  this  case  from  the  jury,  as  requested  by  defend- 
ant's first  i)oiiit.  See  first  specification.  There  was  a  pal- 
pable error  in  the  telegram,-  by  which  the  plaintiff  was 
misled  and  by  reason  thereof  incurred  considerable  expense 
in  a  fruitless  journey  to  South  Carolina.  It  is  no  answer 
to  this  to  say  that  some  x>^r8ons  might  not  have  been  mis- 
led by  such  a  blunder,  and  would  have  made  further 
Inquiry  before  starting  upon  the  journey.  In  point  of  fact, 
the  plaintiff  was  misled,  and  we  cannot  say  he  was  guilty 
of  contributory  negligence. 

Nor  do  we  think  the  fact  that  the  message  was  not 
repeated  has  any  bearing  upon  the  case.  See  second  speci- 
fication. The  condition  in  repeated  messages  applies  to  the 
person  sending  the  message,  not  to  its  recipient.  W.  V. 
IW.  Co.  ▼.  Rtchman,  19  W.  N.  569  (6  Cent.  R.  666).  In 
N.  T.  etc.  Tel.  Co.  v.  Diyburg,  86  Pa.  298,  it  was  held  that 
the  company  was  not  excused  from  liability  to  third  per- 
sons for  damages  sustained  by  the  negligent  transmissioii 
of  an  erroneous  message,  by  the  fact  that  the  sender  did 
not  pay  for  its  being  repeated  back,  in  accordance  with  a 
rule  of  the  company  whereby  they  limited  th^r  responffl- 
bility  to  the  transmission  of  messages  that  should  be 
repeated  back.     What  has  been  said  covers  the  remaining 

specifications  of  error. 

Judgment  affirmed. 

NoTB. —  See  Index  to  this  and  prior  volumes,  titles  "  Contributorr  N^ff- 
ligence,**  "  Receiver  or  Addressee ;  *'  also  '*  Notes  **  upon  said  subjeoti. 

The  following  additional  cases  were  decided  in  the  Supreme  Ckrait  of 
Pennsylvania : 

Smith  V.  W,  U.  Tel.  Co.,  Supreme  Court,  Oct.  8,  1892  (160  P^  Ml). 

Damage  to  credit  only,  without  pecuniary'  loss,  cannot  be  zeoovend 
against  a  telegraph  company  for  delay  of  a  message. 

Ferguscon  v.  Anglo-American  TeL  Co.^  Supreme  Court,  Oot.  S,  1801  (151 
Pa.  211). 

Questions  of  pleading  only. 

SoxjTH  Carouna.— ifood  V.  W.  U.  TeL  Co.,  Supreme  Coort,  Marah  7 
1894  (40  8.  C.  524).  * 

Damages  caused  by  neglect  to  deliver  a  telegram,  resulting  in  plaintin 
loss  of  a  fee,  are  remote  and  special,  and,  unless  speoiaUj  alleged  in  tbe 
complaint,  cannot  be  recovered. 
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ElBBY  V.    T\  ESTERTT  UnION  TPXT5ailAPH  CO. 

South  Dakota  Supreme  Court,  June  f 6, 189S. 

(4  So.  Dak.  105.) 

Telegraph  statutes. —  LiMirma  uabilits'. 

(Head-note,  in  part,  by  the  court) : 
The  statute  law  of  this  State  (sections  8881-3910,  Gomp.  Laws),  makes  a 
telegraph  company,  which  offers  to  the  public  to  carry  telegraphic  mes- 
sages, a  common  carrier  of  such  messages. 

8ach  statutory  provisions  were  not  superseded  nor  repealed  by  section  11, 
art.  17,  of  the  Constitution  of  the  State,  imposing  upon  the  Legislature 
the  duty  of  providing  reasonable  regulations,  by  general  law,  for  giving 
efiPeot  to  the  right  of  a  corporation  organized  for  such  purpose  to  oon- 
■tmot  and  maintain  lines  of  telegraph  within  the  State. 

While  even  as  a  common  carrier  a  telegraph  company  has  a  right  to  enfSer 
Into  agreements  with  its  patrons,  limiting  its  liability,  it  cannot  require 
the  making  of  such  agreements  as  a  condition  precedent  to  its  fulfilling 
its  duty,  as  a  common  carrier,  of  transmitting  messages  which  are  offered* 

This  principle  applied  to  the  "unrepeated  messages"  and  '* sixty  days'* 
clauses  of  telegraph  blanks. 

Refusal  of  a  telegraph  company  to  transmit  a  message,  upon  the  sole 
ground  of  the  sender's  refusal  to  present  it  upon  a  regular  blank,  con- 
taining stipulations  limiting  the  liability  of  the  company,  held  to  subject 
the  company  to  the  penalty  imposed  by  statute  for  refusal  to  send  a 
telegram. 

Also  held,  that  the  f^ct  that  substantially  the  same  message  was  presented 
later  in  the  day,  upon  a  regular  blank,  and  transmitted,  did  not  affect 
the  rights  of  either  party. 

Osae  of  this  series  cited  in  opinion :  Hart  ▼.  W,  U,  Tel,  Co,,  voL  1,  p.  784. 

Appt?al  by   defendant  from   judgment  of  Minnehaha 
Oounty  Court    Facts  stated  in  opinion. 

Bailey  A   Voorhees  {Oeorge  H.  Fearons^   of  coansel), 
tor  appellant. 

A.  C  Baylan  and  Joe  Kirby,  for  respondent. 
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Kellam,  J.:  On  the  4th  day  of  January,  1892,  the 
respondent  offered  to  the  appellant,  at  its  office  in  the  city 
of  Sioux  Falls,  a  written  message,  confessedly  unobjection- 
mble  in  mattt^r,  and  requested  that  it  be  transmitted  in  the 
usual  way  to  the  party  to  whom  it  was  addressed,  and  then 
and  there  offered  to  pay  the  usual  compensation  therefor. 
The  message  was  written  on  ordinary  white  writing  paper. 
The  company  declined  to  send  the  same  unless  written  upon, 
or  attached  to,  one  of  its  message  blanks.  This  the  respond- 
ent refused  to  do  unless  the  stipulations  contained  in  soch 
message  blank  should  be  first  erased,  so  that  he  would  not 
be  bound  thereby.  Under  these  circumstances  the  message 
was  refused  by  the  company.  Upon  these  facts,  which 
appear  to  be  undisputed,  respondent  brought  an  action 
against  the  appellant  company  to  recover  actual  damages, 
and  $50  in  addition  thereto,  under  section  3910,  Comp.  Laws. 
The  section  reads  as  follows: 

Evenr  person  whose  message  is  refused  or  postponed,  contrary  to  the  pro. 
▼isions  of  this  chapter,  is  entitled  to  recover  from  the  carrier  his  actual 
damages,  and  fifty  dollars  in  addition  thereto. 

Upon  the  trial  the  respondent  proved  his  actual  damages, 
and  had  a  verdict  for  25  cents  actual  and  $50  statutory 
damages.  Upon  this  verdict  judgment  was  entered,  a  new 
trial  refused,  and  the  company  appeals. 

While  other  assignments  of  error,  which  will  be  hereafter 
noticed,  were  presented  and  argued,  it  is  evident  that  the 
major  question  is  the  right  of  the  appellant  company  to 
insist  upon  the  message  being  received  and  sent  subject  to 
the  stipulations  contained  in  the  message  blank,  and  if  the 
person  offering  the  message  refuse  to  agree  thereto,  to 
decline  to  receive  or  transmit  the  same.  If  the  law  sustains 
the  company*s  right  to  so  insist,  or  to  refuse  the  message, 
then,  upon  the  facts  in  this  case,  respondent  should  not 
have  recovered,  for  it  is  uncontradicted  that  the  message 
was  refused  upon  the  distinct  ground  that  the  respondent 
positively  declined  to  have  it  sent  subject  to  the  stipula- 
tions printed  upon  the  message  blank. 
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By  the  statute  law  of  this  State  (section  3881,  Comp. 
Laws), 

Every  one  who  offers  to  the  public  to  carry  persons,  property,  or  mes- 
sages is  a  common  carrier  of  whatever  he  thus  offers  to  carry. 

Th«t  the  word  "messages,"  as  here  used,  was  intended 
to  include  telegraphic  messages,  is  evident  from  the  closely 
following  sections,  wherein  a  ''carrier  by  telegraph"  and 
a  "  carrier  of  messages  by  telegraph  "  are  expressly  named, 
and  their  duties  as  such  defined.  From  the  adoption  of 
the  Civil  Code,  in  1872,  until  the  legislative  session  of  1873- 
74,  the  State  of  California  had  the  same  statutory  pro- 
visions, but  at  the  session  named  the  above-quoted  section 
was  amended  by  inserting  an  express  exception  of  "  tele- 
graphic messages."  During  the  short  time  such  original 
provision  was  there  in  force,  we  do  not  find  any  repoi-ted 
case  in  which  it  was  considered.  Prior  to  the  adoption  of 
such  Code  provision,  the  Supreme  Court  of  that  State  had 
held  in  ParTiS  v.  Telegraph  Co.,  13  Cal.  422,  that  the 
defendant  company,  as  a  general  telegraph  company,  was 
a  common  carrier  ;  but  the  decisions  of  the  courts  have 
been,  with  great  unanimity,  against  this  view,  and  under 
the  amended  statutes  it  is  now  so  held  in  California. 
Hart  V.  Telegraph  Co.,  68  Cal.  579  (6  Pac.  Rep.  637). 
Appellant,  however,  advan<es  the  proposition  that  these 
provisions  of  the  old  Civil  Code,  being  the  sections  of  the 
Compiled  Laws,  above  cited,  which  declare  telegraph  com- 
panies to  be  common  carriers,  are  superseded  and  repealed 
by,  because  inconsistent  with,  the  Constitution.  This  con- 
tention is  founded  largely  upon  section  11,  art.  17,  of  the 
Constitution : 

Any  association  or  corporation  organized  for  the  purpose,  or  any  indi- 
vidual, shaU  have  the  right  to  construct  and  maintain  Unes  of  telegraph 
in  this  State,  and  to  connect  the  same  with  other  lines,  and  the  Legisla- 
ture shall  by  general  laws,  of  uniform  operation,  provide  reasonable  regu- 
tiOQS  to  give  effect  to  this  section.  No  telegraph  company  shall  consoli- 
date with,  or  hold  a  controlUng  inteiest  in  the  stock  or  bonda  of,  any 
VOL.   IV — 50. 


AMEBICAS  ELBC 


ar  i<hn  "iii    sct  olber  compering lioi 

We  think  appellant  claiins  1 
BiDpIr  declares  the  right  of  & 
individoal  to  constract  and  m: 
this  Statif.  and  to  coDitect  tbei 
forbids  the  consolidation  of 
into  effect  this  general  right  tc 
thb  pp-hibition  against  com 
rhargvd  with  the  datT  of  pre 
■ble  laws  and  regnlations,  of 
tions  by  and  ander  which  I 
maintain  mar  bt^  used  and  eze 
consolidation  be  enforced.  ^ 
there  is  anything  in  the  consti 
forbid  the  Legislature  now, 
before,  to  impose  upon  telegr 
and  duties  of  common  came 
stooil  this  constitutional  secti( 
tnre  should  provide  reasonabl 
of  the  current  business  of  teli 
not  think  it  had  the  retroactii 
legislation,  even  though  assail 
general  nile  that  neither  cou( 
be  so  construeil  as  co  have  a  i 
intention  is  clearly  expressed. 
61  X.  W.  R-p.  949  :  Cooley  C 
St.  Const.,  sections  463,  464 ; 
6«» :  P("ph  V.  Gardner,  59  Be 
Cal.  6.  Although  peculiar  to 
itself  an  exreption;il  one,  I  f! 
effect  to  be  to  make,  in  this  ji 
panr  "a  common  carrier  of 
carry,"  and  its  duty  to  receiv 
message  must  be  tested  by  its 
nion  earlier.  An  individual  oi 
mon  carrier  of  just  what  it  o 
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the  public  springs  from  its  offer  to  the  public,  and  must  be 
measured  by  it ;  so  tliat  the  carrier  who  only  offers  to  carry 
grain  in  canvas  sacks  cannot  be  required  to  carry  grain  in 
bulk.  But  while  the  carrier  may  thus,  in  general,  deter- 
mine for  himself  the  character  and  condition  of  what  he 
will  carry,  he  cannot,  by  offering  to  carry  for  the  public 
under  a  qualified  liability,  constitute  himself  a  common 
carrier  with  such  a  liability,  only,  as  he  advertises  to 
assume.  As  a  common  carrier  it  was  appellant's  legal  duty, 
if  able  to  do  so,  to  accept  and  transmit  respondent's  mes- 
sage, if  offered  at  a  reasonable  time  and  place,  and  if  it  was 
of  a  kind  that;  it  undertook  or  was  accustomed  to  carry. 
Section  3882,  Comp.  Laws.  The  ability  of  appellant  to 
receive  and  transmit  the  message  ;  that  it  was  offered  at  a 
reasonable  time  and  place ;  and  that  the  message  itself, 
except  as  to  the  jmper  on  which  it  was  written,  was  of  » 
kind  that  it  was  accustomed  to  carry,  are  not  disputed. 

The  dominant  question  in  this  case,  upon  the  merits, 
being  whether  the  stipulations  upon  the  message  blank,  or 
any  of  them,  so  far  restricted  appellant's  liability  as  a  com- 
mon carrier  as  to  justify  respondent's  refusal  to  consent  to 
them,  as  a  condition  of  having  his  message  accepted  and 
sent  by  appellant,  we  liave  thought  it  just  to  both  parties; 
to  examine  them  severally,  expressing  our  opinion  upon 
each,  so  far  as  they  are  involved  by  the  facts  in  this  cnse. 
It  is  not  claimed  that  either  of  the  regulations  or  stipula- 
tions printed  upon  the  message  blank,  and  which  respondent 
was  required  to  assent  to,  offended  against  the  rule  of 
impartiality,  which  appellant,  as  a  common  carrier,  was 
bound  to  observe.  Respondent,  however,  strenuously 
insists  that  the  stipulation  on  the  printed  bhmk  would,  if 
assented  to  by  him,  have  the  effect  of  relieving  the  company 
from  a  liability  imposed  upon  it  by  law,  as  a  common  car- 
rier, and  consequently  he  ought  not  to  be  compelled  to 
agree  to  it,  as  a  condition  of  having  his  message  senC 

The  first  matter  objected  to  is  as  follows : 

To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  repeated  ;  that  is,  telegraphed  back  to  the  original  office  for  oom« 
parison.    For  this,  one-half  the  regular  rate  is  charged,  in  addition. 
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So  mach  is  not  explanatory  and  advisory.    Then  follows: 

It  is  mgreed  between  the  sender  of  the  foUowing  message,  and  the 
eompanT.  that  said  companT  shall  not  be  liable  for  mistakes  or  delays  in 
the  transmission  or  delivery,  or  for  non-delivery,  of  any  repeated  mesBSgef 
beyond  fifty  times  the  sum  received  for  sending  the  same,  unless  specially 
insored.  nor,  in  any  case  from  unavoidable  interruption  in  the  working 
of  its  linea.  or  for  errors  in  cypher  or  obscure  messages. 

Then  follow  the  rates  for  sending  insured  messages.  The 
order  in  which  the  rates,  terms,  and  conditions  are  stated, 
apon  which  the  company  would  receive  and  transmit  this 
message^  are,  of  course,  not  important.  The  essential  thing 
to  know  is,  ~  did  they  tally  with  the  duty  of  the  company, 
as  a  common  carrier  ?  As  such  common  carrier,  it  must 
insure,  subject  to  conditions  and  exceptions  hereinafter 
noticed,  the  correct  transmission  of  the  message,  for  which 
it  was  entitled  to  a  j  ust  and  reasonable  compensation.  This, 
by  the  printed  form,  it  offered  to  do,  and  stated  the  com- 
pensation. There  is  no  claim  that  the  compensation  named 
for  such  service  was  not  just  and  reasonable,  and  no  such 
question  was  raised.  The  effect  of  the  printed  condition  is 
the  same  as  though  the  rate  for  an  insured  message — that 
is,  the  coni{>ensation  for  assuming  all  the  duties  of  a  com. 
mon  carrier — had  been  firet  stated,  and  then  had  followed 
an  offer  that  for  a  less  compensation  it  would  send  the  mes- 
sage without  incurring  the  full  liability  of  a  common  car- 
rier. It  left  the  resix)ndent  free  to  exercise  his  election  as 
to  which  offer  he  would  accept,  and  determine  for  himself 
whether  he  would  pay  the  company  for  insuring  the  correct 
transmission  of  the  message,  as  a  common  carrier,  or  pay 
less,  and  a^^ume  a  part  of  the  risk  himself.  A  common 
carrier  may  have  two  rates  for  the  transportation  of  goods  — 
one  covering  its  full  common-law  liability — the  other  a 
special  or  limited  liability  —  so  long  as  the  shipper  has  a 
clioice  between  them,  at  reasonable  rates.  He  cannot  be 
denied  the  right  to  have  his  goods  carried  by  the  carrier 
under  its  common  law  liability,  but  if  he  desires,  and 
neither  statute  nor  public  policy  forbid,  he  may  enter  into 
i  special  contract  with  the  carrier,  limiting  its  common-law 
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liability.  Railroad  Co,  v.  Dill,  48  Kan.  210  (29  Pac.  Rep. 
148),  It  is  a  matter  of  common  knowledge  that  the  send- 
ing  office  marks  upon  the  message  form  the  rate  or  compen- 
sation paid,  and  thus  is  preserved,  for  the  protection  of 
both  parties,  some  evidence,  at  least,  of  the  election  of  the 
sender,  and  the  resulting  contract.  It  was  entirely  compe- 
tent  for  the  appellant  to  limit  by  special  contract  its  obli- 
gation as  a  common  carrier.  (Section  3886,  Comp.  Laws). 
The  respondent  was  not  obliged  to  make  such  a  contract 
unless  he  chose.  It  was  a  matter  of  agreement  between 
them.  Parties  who  use  telegraph  lines  are  usually  ecomi- 
oal  of  their  time.  In  most  cases  it  is  important  that  mes- 
sages go  at  once.  There  is  generally  little  time  or  oppor- 
tanity  for  negotiation.  As  an  expeditious  and  direct  means 
of  bringing  both  parties  to  a  definite  understanding,  the 
company  provides  and  furnishes  to  the  public  message 
forms  containing  its  proposal  of  terms.  The  sender  of  a 
message  may  elect  either.  One  of  its  offers  covers  its  duty 
and  liability  as  a  common  carrier.  The  sender  may  pay  the 
tariff  fixed  for  that  service,  and  hold  the  company  to  its 
liability  as  a  common  carrier.  We  are  unable  to  i)erceive 
how  the  offer  of  the  company,  to  qualify  its  full  liability  as 
a  common  carrier,  and  accept  a  less  compensation  therefor,  if 
the  sender  so  desires,  can  affect  the  rights  of  either.  The 
offer  only  becomes  binding  when  accepted  and  signed,  and 
the  sender  is  under  no  compulsion.  He  may  pay  for  and  get 
the  full  liability  of  a  common  carrier,  or  pay  less,  and  get  a 
limited  linbility.  The  causes  or  conditions  named  in  the 
stipulation  as  excusing  full  performance  of  the  company's 
obligation,  as  a  common  carrier,  are  ''unavoidable  inter- 
ruption in  the  working  of  its  lines,"  and  "errors  in 
cypher  or  obscure  messages."  An  ''unavoidable  interrup- 
tion" is  one  that  cannot  or  could  not  be  avoided  ;  and  while 
the  courts  have  not  been  strictly  at  one  in  their  views  as  to 
what,  in  modem  times,  should  be  regarded  as  equivalent  to 
"  the  act  of  God  or  the  public  enemy,"  of  the  old  authori- 
ties, our  statute  (section  3899)  expressly  makes  "any  irre- 
sistible superhuman  cause  "  sufficient  ground  for  avoiding 
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the  common  carrier's  liability,  and  section  3880  definitely 
fixes  the  measure  of  a  telegraph  company's  duty  in  the 
transmission  of  messages  to  be  the  exercise  of  the  '^utmost 
diligence."  We  should  be  unwilling  to  rule,  as  a  mattei 
of  law,  particularly  in  view  of  the  peculiar  nature  of  tele- 
graphic communication,  that  the  utmost  diligence  could 
prevent,  or  successfully  guard  against,  an  ^'  unavoidable 
interruption  in  the  working  of  it«  lines."  It  may  some- 
times be  a  question  for  the  jury  whether  the  facts  ina par- 
ticular case  bring  it  within  the  rule,  but,  where  the  inter- 
ruption is  proved  to  be  broadly  unavoidable,  we  think  the 
company  would  not  be  liable.  Whether,  strictly,  as  a  com- 
mon carrier,  appellant  could  exact,  as  a  condition  of  the 
acceptance  and  transmission  of  a  cypher  or  obscurely  writ- 
ten message,  that  the  sender  should  release  it  from  liability 
ior  an  incorrect  sending,  we  need  not  now  determine,  for 
the  refused  message  was  confessedly  neither. 

It  was  further  provided,  as  one  of  the  stipulations  to 
which  respondent  should  consent,  as  a  condition  of  sending 
his  message,  that  "no  responsibility  regarding  messages 
attaches  to  the  company  until  the  same  are  presented  and 
accepted  at  one  of  its  transmitting  offices."  This  would 
0eem  to  be  quite  consistent  with  the  provisions  of  our 
atatute  making  the  carrier's  duty  to  commence  when  what- 
ever is  to  be  carried  is  offered  "at  a  reasonable  time  and 
place ;"  but  that,  like  the  stipulation  as  to  cypher  and 
obscurely  written  messages,  is  not  a  question  in  this  case,  for 
it  is  undisputed  that  the  message  was  offered  at  the  proper 
office  of  the  appellant,  so  that  such  stipulation  could  not 
restrict  or  affect  appellant's  liability  to  respondent  in  this 
case. 

Another  stipulation  of  the  message  blank  was  that 

The  company  wiU  not  be  liable  for  damages  or  gtatutory  penalties  in 
mny  case  where  the  claim  is  not  presented  in  writing  within  sixtj  day« 
after  the  message  is  filed  with  the  company  for  transmission. 

Appellant  here  insists  that  this  condition  does  not  pro- 
pose, nor  is  its  effect,  to  limit  in  any  way  its  responsibility 
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a  common  carrier,  but  is  rather  in  the  nature  of  a  reason- 
able regulation,  which  appellant  has  a  right  to  make,  and 
which  respondent,  without  any  special  contract  on  his  part, 
wasr  bound  to  observe,  and  cites  cases  in  support  of  that  view 
notably  that  of  Express  Co.  v.  Caldwell^  21  Wall.  264.  That 
case  came  before  the  court  on  plaintiffs  demurrer  to 
defendant' s  plea  averring  an  express  agreement  upon  the 
part  of  the  plaintiff  shipper  that  defendant  should  not  be 
liable  for  loss  or  damage  unless  claim  therefor  was  made 
within  90  days,  and  the  question  presented  and  decided 
was  whether  such  an  agreement,  when  made,  was  binding 
on  the  plaintiff.  As  to  the  necessity  for  such  an  agreement 
in  order  to  so  qualify  its  liability,  the  court  says :  ''Cer- 
tainly, It  ought  not  to  be  admitted  that  a  common 
carrier  can  be  relieved  from  the  full  measure  of  that 
responsibility  which  ordinarily  attends  his  occupation, 
without  a  clear  and  express  stipulation  to  that  effect 
obtained  by  him  from  his  employer ;"  thus  treating  the 
stipulation  in  question  not  as  a  reasonable  regulation, 
which  it  was  competent  for  the  carrier  to  make,  and  bind- 
ing on  the  shipper  without  his  consent,  but  as  an  agreement 
depending  upon  the  consent  of  both  parties.  The  court 
held  that  such  an  agreement  was  not  such  an  attempted 
restriction  of  the  carrier's  responsibilities  as  would  be 
invalid,  but  being  reasonable,  and  fully  assented  to  by  both 
parties,  it  was  binding ;  but  that  is  not  equivalent  to  say- 
ing that  the  carrier  could  compel  the  shipper  to  enter 
into  such  a  contract,  or  require  it  as  a  condition  of  accept- 
ing his  shipment.  The  very  fact  that  such  limitation  of 
liability  is  the  snl)ject  (if  agreement  between  the  parties, 
implies  that  either  party  may  refuse  to  make  such 
agreement.  However  such  agreement  may  be  proved  else- 
where, our  statute  provides  that  here  it  can  only  be 
manifested  by  the  signature  of  the  consignor,  etc. 
Section  3888,  Comp.  Laws.  In  Hart  well  v.  Express  Co.^ 
fi  Dak.  463  (41  N.  W.  Rep.  732),  our  territorial  Supreme 
Court  rejected  the  defense  of  the  carrier  that  the  claim  of 
lo(W  ai)on  which  the  action  was  founded  was  not  presented 
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to  the  cc-mpan y  within  the  time  specified  in  its  r 
np^-n  the  di^itin^t  ground  that  under  the  controllings 
just  referred  to  there  was  no  special  contract  so  proi 
or  binding  upon  the  parties.  It  was  a  rule  or  regulai 
the  company,  and  as  such  was  printed  in  the  receipt 
ered  to  the  consignor,  but  the  court  held  that  it  d 
operate  to  make  the  liability  of  the  company  dififei 
any  respect  from  what  it  otherwise  would  be,  becaui 
being  signed  by  the  consignor,  it  was  not  a  special  coi 
as  required  and  defined  by  the  statute.  Now  if,  w 
such  8X)ecial  contract,  the  liability  of  the  carrier  is  n 
limited,  and  with  it  it  is,  can  the  carrier  refuse  the  oi 
of  a  shipper  of  **  whatever  it  is  accustomed  to  g 
unless  he  will  so  contract  to  limit  the  carrier's  lial 
We  think  not.  The  carrier's  duty  is  to  receiye  and 
subject  to  the  full  measure  of  liability,  unless  restrici 
mutual  agreement ;  and  except  as  to  ^'  rate  of  hi] 
time,  place,  and  manner  of  delivery, "such  an  agre 
can  only  be  shown  by  the  signature  of  the  shipper  or  si 
In  lied.  lam.  pp.  256,  257,  the  learned  author, 
recognizing  and  discussing  the  right  of  a  common  car 
modify  and  restrict  its  liability  by  special  agreemen 
its  patron  or  employer,  says :  *'  But  the  contract  mi 
freely  and  voluntarily  made.  The  carrier  cannot  ref i 
take  goods  for  carriage  under  the  common-law  liabil 
the  consignor  should  refuse  his  assent  to  a  limitation.' 
same  effect  see  New  Jersey  Sleam  Nav,  Co.  v.  Merc) 
BanK\  6  How.  344.  Nor  can  a  carrier  require 
shipi>er  a  waiver  of  any  of  his  rights  as  a  conditio 
cedent  to  receiving  and  carrying  his  freight.  Railroi 
v.  Fagan  (Tex.  Sup.),  9  S.  W.  Rep.  749.  To  sustain 
a  stipulation,  where  fairly  made,  is  only  to  conce<3 
right  and  power  of  the  parties  to  make  it,  and  com< 
short  of  meaning  that  the  carrier  may  exact  the  maki 
it  as  a  condition  precedent  to  the  discharge  of  his  du 
a  common  carrier.  The  statute  was  evidently  intend 
settle  within  this  jurisdiction  the  question  of  how,  a 
what  extent,  the  general  liability  of  a  common  carriej 
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be  limited ;  and  by  providing,  as  it  does,  that  it  can  only 
be  accomplished  by  a  special  agreement,  it  has  deliberately 
left  it  with  either  i>arty  to  consent  or  to  refuse  to  consent  to 
such  an  agreement.  The  right  to  exercise  snch  freedom  of 
will  by  the  respondent  in  this  case  wonld  be  denied  and  des- 
troyed  if  he  were  compelled  to  consent  under  penalty  of 
having  his  message  refused.  It  has  been  suggested  that  res- 
pondent could  find  no  right  of  action  upon  refusal  of  appel- 
lant to  transmit  his  message  unless  he  would  agree  to  the  stip- 
ulation, because,  if  made  under  such  compulsion,  it  would  not 
be  enforceable  against  him,  and  therefore  harmless;  but  such 
Conclusion  would  be  consistent  with  neither  the  duty  of  the 
appellant  nor  the  right  of  the  respondent.  This  right  and  this 
duty  were  correlative,  and  each  was  a  measure  of  the  other. 
Whatever  respondent  had  a  right  to  have  sent,  it  was 
api)ellant's  duty  to  send.  If  it  was  respondent's  right  to 
have  his  message  transmitted  without  agreeing  to  this 
condition,  it  was  appellant's  duty  to  transmit  it  without 
imposing  such  condition  ;  and  it  could  not  justify  a  refusal 
to  send  on  the  ground  that  the  stipulation  sought  to  be 
exacted  as  a  condition  precedent  might,  by  proper  effort  on 
his  part,  be  avoided  by  respondent,  because  made  under 
compulsion,  or  because  void  and  nugatory  (if  such  statute 
should  be  held  to  api)ly  to  such  a  case),  under  section  3582, 
Com  p.  Laws. 

Following  the  line  of  these  views,  we  are  of  the  opinion 
that  appellant  could  not,  as  a  common  carrier,  legally 
require  respondent  to  enter  into  the  agreement  which  we 
have  just  discussed,  and  so  that  it  could  not  legally  refuse 
to  receive  and  transmit  his  message  because  he  declined  to 
make  such  agreement.  Of  course  this  decision  will  not  be 
understood  as  touching  the  question  of  the  right  of  the 
company  to  make  and  enforce  reasonable  general  regula- 
tions for  the  convenient  and  orderly  transaction  of  its  busi- 
ness, and  for  the  proper  protection  of  its  interests, 
consistent  with  its  duties  as  a  common  carrier.  The  appel- 
lant did  not  object  to  the  respondent's  message  because  it 
was  written  on  respondent's  letter  head,  instead  of  on  a 
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aad  so  mcoaTenient  for  filing  or  presei 
n.  i.!<rjriA£iee  vith  the  practice  of  appellant.   Respci 

\z  oSvtid  »  ^ae  the  blank,  if  appellant  wonld  erase 
tULZThtt  vLith  hft  vonld  otherwise  be  required  to  assen 
m  1ES3X  is.  The  tasne  beiveen  the  parties  was  distiiK 
att  v>  :a«e  luht  of  appellant  to  require  assent  to  the  sti 
laaitts  nssorictzng  its  liabilitjas  a  common  carrier,  and 
d«&CA  coTers  only  that  question.  Its  refusal  to  rec 
aad  tza&sBLit  respondent's  message,  tinder  the  facts  pro' 
cc«Knc:«d  a  refusal,  within  the  meaning  of  section  3 
Co«;-.  liiWB.  Soch  refusal  gave  respondent  a  cans 
actkpo.  azid  h:s  right  of  action  was  not  destroyed  or  affe< 
by  tke  facr  that  he  afterwards  sent  substantially  the  s 
re.  If  to  refuse  the  first  message  was  an  actions 
L^  to  respondent  persistence  in  it  by  appellant,  to 
It  of  compelling  respondent  to  submit  to  it,  and  to  s 
another  message  on  appellant's  terms,  did  not  cure  or  u 
Ae  first  wrong.  The  testimony  seems  to  show  that  respc 
eat  offered  and  attempted  to  have  his  message  sent  in 
afternoon,  between  2  and  4  o'clock ;  that  it  was  refcu 
under  the  circumstances  above  recited  ;  that  he  then  wj 
a  letter  to  the  party  to  whom  he  desired  to  send  the  n 
sige.  but  subsequently,  and  that  evening,  about  7  o'clc 
feeling  doubtful  of  its  reaching  the  party  in  time,  he  v 
to  the  office,  and  sent  upon  one  of  appellant's  blanks  a  n 
sage  of  very  nearly  the  tenor  of  the  message  previou 
refused.  There  was  nothing  in  this  to  waive  the  wronj 
the  refusal,  or  aflfect  respondent's  legal  right  to  compi 
of  it.     »    »    » 

The  judgment  of  the  County  Court  is  affirmed.    All 
judges  concurred. 

jfcmL— A  motion  for  rehearing  of  this  case  was  granted  Dec.  »,  : 
(4  S.  Dak.  4^),  particularly  for  the  purpose  of  considering  the  point « 
by  the  appellant.  *'  that  section  8910,  Comp.  Laws,  upon  which  reeponc 
bases  his  actiun,  is  not  now,  and  never  lias  been,  in  force  in  this  State. 

Tiie  case  having  the  same  title,  reported  4  So.  Dak.  463  (Dec.  15,  U 
was  another  action,  the  question  under  consideration  being  thesufficie 
of  a  pleading  for  the  purpose  of  recovering  a  penalty  under  said  g  S910 
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Gulf,  Colobado  &  Santa  Pe  Railway  Company  v.  G, 

T.  Gekb. 

Texas  Court  of  dvU  AppeaU,  Sept  6, 189S. 
(6  Tez.  Civ.  App.  849.) 

FaILDBB  to  DIUEBB  TBLEOBAM.— CONNECTINO  UNBS.— LDfrnNG  LIA- 

BIUTT. 

When  the  sender  of  a  message  writes  it  on  paper  other  than  a  regular, 
telegraphic  blank,  and  the  operator  at  his  request  copies  it  upon  a  blank, 
the  operator  acts  as  agent  of  the  sender,  who  is  bound  by  a  condition 
printed  in  the  blank,  relieving  the  company  from  liability  for  mistake^ 
or  delays  of  connecting  lines. 

In  such  a  case  an  action  against  the  original  company  could  be  brought 
only  in  the  county  of  its  domicile. 

of  this  series  cited  in  opinion :  W,  U,  Tel.  Co,  ▼.  Edsall,  voL  2,  p.  838, 


Appeal  by  defendant  below  from  judgment  of  District 
Gouity  Bed  River  county.    Facts  stated  in  opinion. 

Alexander  <£  Clark  and  J.  W.    Terry^  for  appellant. 

Jf.  L.  Sims  and  8.  W,  HarmaUy  for  appellee. 

PiNLEY,  J.:  PlaintiflPs  petition  declared  that  the  West, 
em  Union  Telegraph  Company  was  engaged  on  the  14th 
day  of  July,  1888,  in  operating  a  telegraph  line  between 
Paris,  in  Lamar  county,  and  Detroit,  in  Red  River  county ; 
that  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  was 
at  the  same  time  engaged  in  operating  a  telegrai)h  line 
between  Dallas  and  Paris,  connecting  at  the  last-named 
point  with  the  Western  Union  Telegraph  Company  ;  that 
on  said  date  the  Gulf,  Colorado  and  Santa  Fe  Railway 
Company  was  engaged  in  receiving  and  transmitting  mes- 
sages for  the  public  from  Ladonia,  Tex.,  over  its  own  line, 
to  Paris,  Tex.,  and  thence,  over  the  line  of  the  Westera 
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Union  Telfigraph  Company,  toDi 
Farther,  that,  on  the  date  afor 
chilli  were  very  sick,  near  Ladoi 
plaintiff  was  near  Detroit,  in  Re 
Caton,  of  Pecan  Grap,  in  Delta 
wife  and  child  were  with  at  th 
senger,  one  T.  A.  Frensley,  a  wi 

"PBCAir  Gap.  Delti 

Garland  Qeer :  Come  at  onoe.    Your  I 

Care  J.  A 

to  be  carried  to  defendant's  agei 
Tex. ;  that  said  message  was  del 
ator  at  Ladonia,  and  defendant, 
fttion  paid  to  it,  then  and  there  < 
tract  made  and  entered  into  in  t 
telegram  at  Detroit,  Tex.,  and 
corporations,  and  mutual  exch 
agent  of  the  Gulf,  Colorado  &  S 
at  Ladonia  was  authorized  to  I: 
contract.  It  la  further  alleged  t 
delivered  to  plaintiff,  on  accoun 
ants,  whereby  he  suffered  dama; 
to  reach  liis  sick  child  until  a  i 
death,  for  wliic.h  he  sued  defend 
A  demurrer  iiiterpused  by  Wead 
l)any  was  sustained.  The  Gulf, 
way  Company,  by  exception,  rai 
jurisdiction  of  the  court  over  it, 
asswted  its  i>iiviloge  to  be  sued  : 
and  denied  under  oath  every  ali 
tion  tcmliiig  to  confer  jurisdiotic 
Red  Riv.T  coimfy  over  defend: 
resulted  in  a  linding  against  defe 
lege,  and  a  verdict  in  favor  of 
Colorado  &  Siinta  Fe  Railw;iy  Ci 
with  which  judgment  was  rende 
The  secund  and  third  assigni 
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together,  are  as  follows  :  (2)  ''  The  court  erred  in  failing  to 
instmct  the  jury  to  find  for  the  defendant  on  its  plea  of 
priidlege'  to  be  sued  in  a  county  of  its  domicile,  because^ 
plaintiff  having  dismissed  as  to  the  Western  Union  Tele- 
graph Company,  this  defendant  [the  Gulf,  Colorado  & 
Santa  Pe  Railway  Company]  was  not  by  virtue  of  the  plead- 
ings and  evidence,  liable  to  plaintiff's  action  in  Red  River 
county.' '  (3)  *'  The  evidence,  without  conflict,  was  that  the 
message,  as  received  and  transmitted,  was  transcribed  by  the 
operator,  at  the  express  request  and  dictation  of  sender,  on 
a  regular  telegraph  blank,  and  the  court  erred  in  framing 
an  issue  on  this  question  for  the  jury."  The  court  refused 
defendant's  charge  specially  asked,  as  follows  :  **  You  are 
instructed  that  the  contract  introduced  in  evidence,  by  vir* 
tue  of  which  the  telegram  was  sent,  expressly  limited  the 
liability  of  defendant,  the  Gulf,  Colorado  &  Santa  Pe,  to 
its  own  line ;  and,  the  evidence  introduced  being  uncoU' 
troverted  that  the  defendant  acted  only  as  agent  in  deliver- 
ing the  message  to  its  connecting  line,  you  will  find  for 
defendant  on  the  plea  of  privilege.'* 

The  undisputed  evidence  was  that  the  original  message, 
written  upon  a  piece  of  brown  paper,  was  rejected  by  the 
operator,  as  being  unintelligible,  and  by  him  handed  back 
to  the  person  sent  by  plaintiff  to  deliver  the  same,  to  be 
rewritten  by  him  on  a  telegraph  blank  furnished  by  the 
operator.  Plaintiff's  messenger  stated  to  the  operator  that 
he  was  hot  and  nervous,  and  asked  the  operator  to  write 
down  the  message.  The  operator  wrote  down  the  message 
on  a  telegraphic  blank,  as  it  was  dictated  to  him  by  the 
sender,  and  in  that  form  sent  off  the  messae:e.  The  form 
upon  which  the  message  was  written  contained  among 
others,  the  following  printed  stipulation : 

This  oompany  is  hereby  made  the  agent  of  the  sender,  without  liability, 
to  forward  any  message  over  the  lines  of  any  other  company,  when  neoev 
sary  to  reach  its  destination. 

Appellant  had  no  line  extending  into  Red  River  county, 
and  must  necessarily  have  delivered  the  message  to  the 
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tfansmitted  to  the  place  ol 
oooDtj.  The  operator,  in  the 
was  acting  for  the  sender, 
appellee  cwinot,  therefore,  w 
the  Tn«>9sase  npon  the  form 
or  in  making  a  mistake  in  wr 
Kqtieet  and  at  the  dirtatio 
whom  the  sender  had  commil 
message  sent.  Teltgraph  i 
Trieyraph  Co,  t.  Edtialt, 
ritihts  of  the  parties  must  I 
t-'l^rani  had  oi*)inna]ly  beei 
blank,  and  in  that  event 
quoted  wouM  deprive  the  c 
jurisdiction  over  apjiellant.  11 
contract.  If  this  propositio 
operator  made  a  mistake  in  -9 
addressed  it  to  Detroit.  Mii 
the  mistake  would  not  be  ch 
the  contract,  as  thus  writtf 
court  in  Red  River  county  t 
hint  in  a  suit  based  therec 
properly  raised  by  assignmen 
remanded. 


K01&— tie*  note  to  next  o 
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The  Western  Union  Telegraph  Company  v.  I.  E.  Jobb. 

Texa9  Court  of  Citnl  Appeals,  Feb,  7,  1894, 

(6  Tex.  Civ.  App.  403.) 

Delay  of  telegram.  —  Excuse  for  delay.— LnnriNO  tdce. — Con- 
stitutional LAW.— Damages.— Evidence. 

A  telegraph  company  cannot  be  excused  for  unreasonable  delay  of  a  tele- 
gram, by  reason  of  the  fact  that  it  had  to  surrender  its  wires  for  a  time 
to  a  railroad  company  for  the  purpose  of  directing  its  trains. 

A  statute  providing  that  stipulations  in  contracts  limiting  time  to  pres- 
ent claims  to  less  than  ninety  days  are  imreasonable  and  void,  is  not 
unconstitutional.    Statute  applied  to  stipulation  in  telegraph  blank. 

Evidence  showing  how  plaintiff*s  wife  seemed  to  be  affected  by  reason  of 
fiulure  to  receive  a  telegram  in  season  to  reach  her  father  before  his 
death,  also  tending  to  show  knowledge  on  the  part  of  the  company  of 
the  relationship  between  her  and  the  person  named  in  the  telegram, 
held  properly  admitted. 

Company  held  chargeable  with  cost  of  second  message,  caused  by  delay  of 
first,  but  not  with  an  item  of  carriage  hire. 

Cases  of  this  series  cited  in  opinion :  W,  U.  Tel,  Co,  v.  Eosentreter,  vol.  8, 
p.  782 ;  W,  U,  Tel.  Co,  v.  Adams,  vol.  3,  p.  768. 

Pacts  stated  in  opinion. 

Walton^  Hill  &  Walton^  for  appellant. 

Fly  <fe  McNeal^   for  appellee. 

Neill,  Associate  Justice :  This  suit  was  brought  by 
appellee  for  the  recovery  of  $l,97r)  damages  for  alleged 
negligence  in  delivering  a  message  giving  notice  of  the  ser- 
ious ill n OSS  of  his  wife's  father,  thereby  depriving  her  of 
being  with  her  father  during  the  last  hours  of  his  life, 
from  which  deprivation  she  suffered  great  mental  anguish. 
Damages  were  also  claimed  for  expenses  incurred  by  a 
relative   sending  another  message   and  a  hack,   for   the 
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expenses  of  which  it  was  alleged  the  plaintiff  became 
liable.  The  cause  was  tried  by  a  jury,  resulting  in  a  ve^ 
dice  and  judgment  for  plaintiff  for  $760,  from  which  judg- 
m  f nt  this  appeal  is  taken. 

Conclusions  or  Fact. — 1.  Appellee's  wife's  father,  J. 
Ll  Lampkin.  being  sick  at  Harwood,  about  18  miles  from 
Lockhart^  where  plaintiff  and  his  wife  then  resided,  J. 
Ll  Norwood,  acting  for  appellee  and  his  wife,  delivered  to 
appellant's  agent  at  Harwood,  at  6.10  o'clock  P.  M.,  August 
1.  18dl,  for  transmission  by  telegraph  to  Lockhart,  Texas, 
the  following  message : 

Harwood,  Texas,  S-1. 
To  L  E.  Jcbe,  Lockhart,  TexoM :  Ur.  Lampkin  is  wane.    Gome  dovn  at 

J.  Lb  NOBW0(HX 

For  the  transmission  of  which  message  he  i)aid  appel- 
Luifs  agent,  for  appellee,  twenty-five  cents.  The  message 
was  written  on  one  of  appellant's  blanks,  upon  which  was 
printed  the  following : 


No.  1.  The  Western  Union  Telegraph  Company.  The  oompanj 
trmnanit8  and  delivers  messages  only  on  conditions  limiting  its  liability, 
which  tuiw  l*e^n  as-5^nt '  1  to  by  the  sender  of  the  following  message. 
SmxB  can  be  guarded  against  only  by  repeating  a  message  back  to  the 
•ending  station  for  comparison,  and  the  company  will  not  hold  itself 
liable  for  errors  or  delays  in  transmission  or  delivery  of  unrepealed 
me^isaires.  l^yond  the  amount  of  tolls  paid  thereon,  nor  in  any  case 
whofie  the  claim  is  not  presented  in  writing  within  sixty  days  after  the 
me;£«age  is  tiled  with  the  company  for  transmission.  This  is  an 
unrepeatevl  mei%sage.  and  is  delivered  by  request  of  the  sender  under  the 
o.<uJition5  named  above. 

2.  The  relationship  between  plaintiffs  wife  and  J.  L 
Lampkin,  and  the  serious  illness  of  the  latter,  were  known 
to  appellant's  aerent  at  Harwood  when  the  telegram  was 
delivered  to  her  for  transmission. 

3.  To  transmit  the  message  over  appellant's  wires  to  its 
destination,  it  was  necessary  to  telegraph  it  to  San  Antonio^ 
thence  to  San  Marcos,  and  from  there  to  Lockhart.  The 
message  was  received  by  appellant's  agent  in  Lockhart  at 
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8.20  P.  M.,  August  1,  1891,  but  was  not  delivered  to  appel- 
lee until  near  10  A.  M.  on  the  following  day.  I.  E.  Jobe 
was  well  known  in  Lockhart,  and  resided  near  appellant's 
telegraph  oflBce,  and  by  the  exercise  of  ordinary  care  and 
diligence  the  message  could  have  been  delivered  within  a 
few  minutes  after  it  was  received  by  appellant's  agent  in 
that  town,  but  such  care  and  diligence  was  not  used  by 
appellant's  servants  in  its  delivery. 

4.  J.  L.  Lampkin  was  on  his  death  bed  when  the  mes- 
sage was  delivered  for  transmission  to  appellant's  agent  at 
Harwood,  and  died  at  10  o'clock  A.  M.,  August  2,  1891. 

6.  That  by  reason  of  the  delay  in  the  delivery  of  the  mes- 
sage to  appellee,  his  wife  was  prevented  from  reaching  her 
father's  bedside  until  after  his  death,  by  reason  of  which 
she  suffered  great  mental  anguish. 

Conclusions  of  Law. — The  petition  alleged  that  plaint- 
iffs wife's  father,  J.  L.  Lampkin,  being  ill  at  Harwood,  18 
miles  from  Lockhart,  J.  L.  Norwood,  acting  for  plaintiff 
and  his  wife,  delivered  to  defendant's  agent,  at  4.30  o'clock 
P.  M.,  August  1,  1891,  the  following  message  : 

Harwood,  Texas,  8-1. 

To  L  E,  JohCf  Lockhart,  Texas :  Mr.  Lampkin  is  worse.    Come  down  at 

once. 

J.  L.  Norwood. 

That  defendant  had  notice  of  the  relationship  of  plaint- 
iffs wife,  and  "that  it  was  absolutely  necessary  that 
plaintiff  should  get  the  message  in  the  shortest  possible 
time."  That  defendant  did  not  deliver  it  until  10.30  A.  M. 
August  2,  1891.  That  plaintiff  lived  and  did  business  as  a 
merchant  in  Lockhart.  That  if  the  message  had  been 
delivered  promptly  plaintiffs  wife  could  and  would  have 
been  with  her  father  in  three  hours  after  receipt  of  message. 
That  the  father  died  at  10.15  A.  M.  August  2,  1891.  That, 
immediately  after  receiving  the  message,  plaintiffs  wife 
left  for  Harwood  in  a  private  conveyance. 

That,  by  reason  of  the  delay  in  the  transmission  of  said 
message,  another  message,  costing  the  sum  of  40  cents,  was 

VOL  IV.— 61. 
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sent  to  plaintiff,  isqairinj;  abo 
compelled  to  pay  for  the  eame  ; 
a  hack  was  sent  by  L.  A.  L.  Lai 
iff,  fiom  Luliog  to  Lockhart,  b 
Harwood  and  defendant  is  respc 
san  of  $5.  •  "  "  And  he 
damagea  occasioned  by  the  ci 
defendant  in  transmitting  and  d 

The  defendant  specially  excep 
ground  that  the  allegations,  as 
the  items  i5  and  40  cents  as  tu 
ficiently  specified  to  pat  defend 
the  same,  or  to  authorize  recov 
said  expenditures,  and  the  spec 
them  recoverable,  are  not  set  1 
appear  to  be  the  natural  and  pr 
gence  complained  of. 

The  action  of  the  court  in 
complained  of  as  error.  We  th 
taken,  as  to  the  item  of  five  d< 
The  appellant  can  be  held  liabl( 
it  might  have  reasonably  conte 
its  failure  to  deliver  the  messag 
and  as  were  the  natnral  and 
neglect  of  duty.  At  the  time  tl 
the  company,  or  at  any  time  be] 
it  could  not  have  been  reasoi 
agents  of  appellant  that  appel 
would  send  a.  hack  from  Liiling 
and  there  was  no  allegation  t 
agent  or  any  one  else  had  in 
agents  that  a  hack  had  been 
lant's  family,  nor  can  we  see  ht 
as  alleged,  would  naturally  an 
breach  of  appellant's  duty.  It 
anticipated  by  the  company  tl 
delirer  this  message,  inquiry  wc 
regard  to  it,  and  that  an  inquir 
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something  ;  and  we  think  the  exception  to  that  part  of  the 
petition  claiming  damages  for  the  cost  of  such  a  telegraphic 
inquiry  was  not  good. 

The  matter  in  the  petition  to  which  the  exception  was 
urged  was  not  directly  submitted  to  the  jury  in  the  court's 
charge,  but  it  was  not  withdrawn  ;  and  as  the  appellant 
testified  that  "  he  heard  that  L.  A.  L.  Lampkin  sent  a  hack 
from  Luling  to  Lockhart  for  his  family,  and  it  was  worth 
four  dollars  for  a  hack  from  Luling  to  Lockhart,"  and  the 
court  having  instructed  the  jury,  if  they  found  certain 
facts,  to  find  for  plaintiff  "  such  damages  as  you  deem  just 
and  proper,  under  all  the  evidence,"  the  jury  might  have 
considered  the  item  as  an  element  of  damages,  and  included 
it  in  its  verdict.  We  think,  however,  that  this  error  can 
be  cured  by  a  remittitur. 

The  appellant  also  pleaded  that  there  was  an  error  in  the 
address  in  the  message,  as  it  was  received  in  Lockhart, 
which  was  caused  without  its  fault,  and  that  its  agent  at 
Lockhart,  on  account  of  the  error,  did  not  and  could  not 
know  for  whom  it  was  intended  ;  that,  when  received,  its 
office  was  closed,  and  that  on  account  of  its  being  compelled, 
on  the  morning  of  the  2nd  day  of  August,  1 89 1 ,  for  a  short 
time,  to  surrender  the  use  of  its  lines  to  the  use  of  the  Mis. 
souri,  Kansas  &  Texas  Railway  Company,  in  conducting 
and  directing  its  trains,  there  may  have  been  some  delay  in 
the  discovery  of  the  error  and  delivery  of  the  message. 
The  part  of  the  answer  by  which  appellant  sought  to  excuse 
the  delay  upon  the  ground  that  its  wires  were  surrendered  to 
the  railway  company  was  excepted  to  by  appellee,  and  the 
exception  sustained.  Upon  the  authority  of  Telegraph 
Company  v.  Hosentreter,  80  Tex.,  406,  we  hold  this  was 
not  error. 

The  appellant  pleaded  that,  at  the  time  the  contract  for 
the  transmission  of  the  message  was  entered  into,  it  was 
stipulated  that  appellant  should  not  be  liable  for  damages 
in  any  case  where  the  claim  is  not  presented  in  writing 
within  60  days  after  sending  the  message,  and  that  ajipel- 
lee's  claim  was  not  presented  either  within  that  period  or 
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00  daya.  An  exception  was  mj 
tained  by  the  court,  to  the  answi 
as  a  deTeuse.  We  think  the  ei 
tained. 

No  BtipuUtioD  in  any  contract  requiriT 
Cot  datttages  as  a  condition  precedent  to 
be  valid  unless  such  etipulatiou  ia 
lation  fixing  tlie  time  wjtliin  which  su( 
period  tlian  iiinetj  days  sliall  be  void.    ( 

We  do  not  believe  that  the 
tion  is  made  is  violative  of  ai 
Constitution.  The  stipulation 
given  within  a  less  period  tha 
notice  wliattivur  was  necessary  i 
the  institution  of  this  suit. 

No  notice  being  required,  the 
evidence  offered  by  appellee  to 
was  stipulated  was  given  within 
the  court  to  give  the  special  cha 
mony,  asked  by  appellant,  are 
affected  tiie  merits  of  the  case. 

J.  E.  Lampkin,  a  son  of  the 
testify,  over  appellant's  objectic 
sent  messages  to  Lockhart  in  Fe 
Mrs.  Ray  and  Mrs.  Jobe,  about 
testimony  was  admissible  as  a  ' 
appellant's  agent  knew  at  the  ti 
sage  for  transmission  of  the  reh 
the  deceased  and  appellee's  wift 
sending  such  me-ssage  which  wat 
as  a  circumstAnce  to  prove  sue] 
essary  to  produce  the  original  m 
proving  it. 

Witnesses  were  allowed  to 
objections,  as  to  how  api>ellee's  ■ 
by  reason  of  her  failure  to  gettt 
her  father  before  his  death.     Ia  i 
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lar  testimony  was  oflFered,  our  Supreme  Court  said  :  "As  the 
jury  would  be  instructed  that  they  might,  in  assessing  dama- 
ges, include  her  mental  anguish  in  their  estimate,  it  was 
doubtless  thought  that  evidence  of  mental  condition  *  *  ♦ 
might  be  given.  As  juries  may,  from  their  own  knowledge 
and  experience  of  human  nature,  estimate  damages  proceed- 
ing  from  that  cause,  without  any  evidence,  it  is  not  important 
to  produce  it,  and  when  produced  it  ought  not,  as  a  general 
rule,  to  have  a  controlling  effect ;  and  yet  we  are  not  able 
to  see  why  the  fact  that  mental  anguish  was  felt,  and  was 
exhibited  by  speech  or  otherwise,  may  not  be  proved  for 
what  it  may  be  worth.  It  at  least  furnishes  no  ground  for 
setting  aside  a  verdict  that  might  be  sustained  without 
any  evidence  as  to  the  existence  or  degree  of  mental  pain." 
Tel.  Co.  V.  Adams,  75  Texas,  635. 

The  quotation  from  the  decision  applies  as  well  to  the 
expression  of  appellant's  wife,  "  Words  of  mine  are  inade- 
quate to  describe  my  feelings,"  and  to  her  statement, 
"While  I  suffered  great  mental  pain  on  account  of  not 
being  with  my  father  in  his  last  moments,  and  with  the 
remainder  of  his  family  at  that  time  in  their  affliction,  yet  I 
suppose  that  any  other  child  who  was  devoted  to  a  father, 
and  desired  to  be  with  him  in  his  last  hours,  would  suffer 
as  much  as  I  did,"  which  were  also  admitted  in  evidence 
over  appellant's  objections. 

It  does  not  appear  that  the  jury  were  influenced  in  their 
verdict  by  the  remarks  of  appellee' s  counsel  in  his  opening 
address.  The  remarks  were  improper,  but  the  other  coun- 
sel for  appellee,  in  his  closing  address,  strenuously  insisted 
to  the  jury  that  it  was  their  duty  to  banish  from  their 
minds  the  effect,  if  any,  such  remarks  may  have  had  upon 
them. 

We  think  the  charge  of  the  court  fully  and  correctly 
instructed  the  jury  as  to  the  law  applicable  to  the  case,  and 
that  there  was  no  error  in  the  court's  refusal  to  give  any  of 
the  special  charges  asked  by  appellant. 

If  the  appellee  will  enter  a  remittitur  in  this  court,  by 
February  7,  1894,  of  five  dollars  on  the  judgment  recovered 
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in  the  court  below,  the  jndgment  will  be  affirmed,  and  th 
costs  of  this  appeal  taxed  against  appellee ;  otherwise,  th 
Jndgment  will  be  reversed,  and  the  cause  remanded* 

Appellee  to  remit  $5  and  pay  costs. 

Then  affirmed. 

Justice  Fly  did  not  sit  in  this  case. 


NOTB. — In  addition  to  the  above  are  the  foUowing  Texas  nnncis  deddi 
during  the  period  covered  by  this  volume : 

W.  U.  Tel.  Co,  Y.  Jennie  Druner,  Supreme  Court,  Ifarch  S,  ISO!  (19 1 
W.  Rep.  149). 

A  telegraph  company  having  accepted  a  message  announcing  the  deal 
of  the  sender*8  mother,  and  its  agent  having,  upon  request,  promised  1 
send  it  as  quickly  as  possible,  the  company  is  not  excusable  for  failure  1 
send  the  message  until  the  next  morning,  and  making  no  effort  to  send  i 
the  delay  being  caused  by  the  fact  that  the  terminal  office  could  not  1 
reached  by  the  sending,  office  that  evening,  which  the  operator  knew  hi 
did  not  tell  the  sender. 

T,  W,  Anderson  et  <U.  v.  W,  U.  Tel,  Co,,  Supreme  Court,  Ifaroh  11 
1893  (84  Tex.  17). 

An  answer  alleging  that  the  messages  for  failure  to  deliver  which  tl 
suit  was  brought  were  written  upon  blanks  which  contained  a  printc 
stipulation  that  a  special  charge  would  be  made  to  cover  cost  of  delivei 
beyond  free  delivery  limit ;  that  tlie  addressee  lived  beyond  said  limit ;  as 
that  no  charges  were  paid  or  guaranteed  for  special  delivery, —  constitute 
a  good  defense. 

But  it  appearing  that  tlie  message  was  not  written  on  a  blank,  and  ha 
been  received  by  the  company  without  any  stipulation  as  to  free  delivei 
limit,  the  corn)>any  was  bound  at  least  to  notify  the  sender  that  it  coul 
not  be  delivered  without  an  additional  charge. 

W,  U.  Tel.  Co.  V.  ChoB.  Beringer,  Supreme  Court)  March  18,  1892  (i 
Tex.  38). 

The  addressee  of  a  telegram  has  a  cause  of  action  for  injury  by  delay  i 
transmission,  though  price  of  transmission  paid  by  sender,  and  afterwan 
returned  to  him  by  the  company. 

Mental  anp:uish  due  to  failure  to  attend  funeral  of  addressee's  fath< 
may  be  recovered  as  damages  in  such  case. 

S.  M,  Lester  v.  W,  U,  Tel.  Co.,  Supreme  Court,  April  18,  1892  (84  Te: 
818). 

Stipulation  exempting  telegraph  company  from  liability  "for damage 
in  any  case  where  the  claim  is  not  presented  within  sixty  days/*  is  bindim 
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and  embraces  every  kind  of  damages  resulting  from  the  breach  of  the  con- 
tract for  transmission. 

W,  H.  Smith  t.  W.  U.  TeL  Co.,  Supreme  Court,  April  10, 1898  (84  Tex. 
8i9). 

A  telegraph  company  which  has  received  for  transmission  a  telegram 
from  another  company,  to  be  delivered  at  a  point  beyond  the  line  of  the 
latter,  and  has  received  pay  for  such  transmission,  is  liable  for  delay,  and  is 
not  a  mere  agent  of  the  other  company. 

W.  U.  Ta.  Co.  V.  Ooeke,  Ck>urt  of  Civil  Appeals,  April  27, 1892  (22  S.  W. 
1005). 
.  Questions  of  pleading  and  instructions  to  jury. 

B.  JU  l4*wen  et  al.  v.  W.  U.  Tel.  Co.;  W.  U.  TtH.  Co.  v.  E.  L.  Bowen  ei 
4ri.,  Supreme  Court,  April  29,  1892  (84  Tex.  476). 

Qoestian  of  damages  mainly. 

• 

W.  U.  Td,  Co.  V.  J.  C.  Erwin,  Supreme  Court,  May  81,  1892  (19  S.  W. 
Bep.  1002). 

A  telegraph  company  is  liable  for  damages  resulting  from  the  wrongful 
failure  of  a  telegraph  company  to  deliver  a  message,  by  which  failure  the 
addressee  and  his  wife  were  prevented  from  being  present  to  aid  and 
direct  about  the  funeral  of  the  wife*s  father  ;  they  thus  sustaining  injury 
to  the  feelings  and  mental  suffering. 

W.  U.  Tel.  Co.  V.  Cooper,  Supreme  Court,  June  10,  1892  (20  S.  W.  47). 
Question  of  excessive  damages. 

W.  U.  Tel.  Co.  V.  Wisdom,  Supreme  Court,  June  14,  1892  (85  Tex.  261). 
Request  to  charge  based  on  contributory  negligence  held  properly  ref  used^ 
first,  because  not  pleaded,  and  second,  upon  the  merits. 

W.  U.  Tel.  Co.y  V.  Ward,  Court  of  Appeals,  June  15,  1892  (19  S.  W.  Rep. 
898). 

A  telegraph  company  is  liable  for  damages  due  to  delay  of  a  telegram 
announcing  a  death,  although  it  had  no  notice  as  to  what  action  the  ad- 
dressee expected  to  take  in  reference  to  the  subject  matter  of  the  message. 
It  was  not  necessary  to  disclose  to  the  operator  the  relationship  of  the  par- 
ties, or  the  reason  for  prompt  delivery. 

Oulf  Coast  <fc  Santa  Fe  Ry.  Co.  v.  Todd,  Court  of  Appeals,  June  8, 1892  (19 
8.  W.  Rep.  761). 

A  telegraph  company  is  liable  for  damages  caused  by  the  act  of  its  agent 
in  disclosing  the  contents  of  a  telegram,  notwithstanding  tlie  failure  of  the 
sender  to  present  his  claim  within  the  time  stipulated  upon  the  printed 
blank,  the  disclosure  of  the  telegram  having  been  fraudulently  concealed 
and  disclosed  only  by  accident,  after  the  expiration  of  said  time. 

W.  U.  Ta.  Co.  V.  Carter,  Court  of  Civil  Appeals,  Oct.  14,  lb92  (85  Tex. 
680). 
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A  telegram  in  the  language,  "  To  W.  S.  Carter :  N.  B.  Gorsnoh  ig  dead. 
Answer.  (Signed)  F.  S.  Faust,**  suggests  its  importance  and  is  sufficient  to 
put  the  appellant  upon  inquiry  and  notice  of  the  relationship  of  the  pai^ 
ties. 

The  messenger  of  a  telegraph  company  having  failed  to  deliver  a  tele- 
gram to  a  well-known  citizen,  who  resided  near  the  terminal  office  in  a 
small  town,  the  message  having  arrived  a  half  hour  before  closing  time, 
the  court  was  justified  in  assuming  a  lack  of  due  diligence  of  the  oper- 
ator. 

Damages  held  properly  allowed  in  a  case  where  by  unreasonable  delay 
of  a  telegram  plaintiff  was  obliged  to  have  the  remains  of  his  father-in-law 
disinterred,  and  his  wife  was  prevented  from  attending  her  fatherli 
'uneraL 

$1,000  damages  for  mental  distress  of  the  wife  held  not  exoesstve. 

W.  U.  TeL  Co.  v.  F.  E.  Finer,  Court  of  Civil  Appeals,  Nov.  1,  1802  (1 
Civ.  App.  801).  • 

$4,760  held  excessive  damages  for  mental  injury  to  a  son  who  by  delay 
of  a  telegram  announcing  his  father*s  illness  did  not  reach  him  until  he  had 
become  unconscious. 

W.  U.  Tel,  Co.  V.  W.  A.  Evans,  Court  of  Civil  Appeals,  Nov.  1,  1892  (1 
Civ.  App.  297). 

Assumed  that  damages  for  mental  anguish  might  be  proi)erly  allowed, 
but  verdict  for  $5,000  in  an  action  based  on  failure  of  telegraph  company 
to  send  message  announcing  illness  of  son  of  addressee  in  time  for  h&c  to 
reach  him  before  his  death,  held  excessive. 

W,  U.  Tel.  Co.  V.  Z.  B.  Broum,  Supreme  Court,  Nov.  2,  1892  (84  Tex.  54). 

The  sixty  days'  limitation  clause  usually  found  in  telegraph  blanks  is  suf- 
ficiently complied  with  by  notice  which  apprises  the  company  of  the 
nature  of  the  claim. 

W.  U,  Tel.  Co,  V.  Bennett,  Court  of  Civil  Appeals,  Dec.  8,  1892  (1  Cir. 
App.  558). 

In  an  action  for  delay  in  delivering  a  telegram,  evidence  held  admissible 
that  plaintiff  sent  another  message  two  days  later  which  was  not  deliv* 
ered. 

Evidence  of  declarations  made  by  the  messenger  as  to  his  inability  to 
find  the  addressee,  held  admissible  against  the  company. 

Held  error  to  instruct  the  Jury  that  the  message  having  been  promptly 
transmitted  to  the  terminal  otfice,  the  burden  was  upon  the  company  oi 
showing  that  the  delay  in  delivery  was  due  to  some  excusable  cause. 

W,  U.  Tel.  Co.  V.  Haman,  Court  of  Civil  Appeals,  Jan.  8,  1892  (2  Civ 
App.  100). 

Damages  based  on  fall  of  price  of  wool,  which  was  the  subject  of  a  non-de- 
livc-ied  telegram,  held  not  too  remote,  uncertain  or  contingent  to  allow  ra 
covery  based  on  the  difference  between  the  market  value  at  the  time  the 
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message  should  have  been  delivered  and  that  at  a  ream^nable  time  after 
the  omissioiL  to  transmit  had  been  discovered. 

W.  U.  Td.  Co.  V.  R.  B,  Stephens,  Court  of  Civil  Appeals,  J'^n.  17, 189S 
(3  Civ.  App.  129). 

In  an  action  for  damages  for  failure  to  send  a  message  summoning  a 
physician  to  a  sick  child  of  the  sender,  whereby  the  physician  did  not 
reach  the  child  until  it  was  past  cure  or  relief,  held  that  the  company  was 
guilty  of  gross  negligence,  by  which  the  mental  anguish  of  the  appeL 
lee  and  his  wife  resulting  from  the  sickness  and  death  of  their  child  was 
sugpnented,  and  that  they  were  entitled  to  recover  for  such  superadded 
pain  and  suffering. 

W.  U,  Td,  Co.  V.  Q.  M.  Shumate,  Court  of  Civil  Appeals,  Feb.  8, 1898  (3 
Civ.  App.  429). 

A  telegraph  company  having  received  full  pay  for  the  transmission  of 
a  message  to  a  point  beyond  the  termination  of  its  own  line,  without  a 
contract  limiting  its  liability  to  its  own  line,  is  bound  to  send  the  message 
to  its  destination  and  deliver  it.  Facts  held  sufficient  to  warrant  finding 
that  message  was  not  written  on  blank  containing  stipulation  or  attached 
to  blank  when  delivered  to  agent  for  transmission. 

W.  U.  Tel.  Co.  V.  O.  L.  Phillips,  Court  of  Civil  Appeals,  March  9, 1893 
(2  Civ.  App.  608). 

Held,  error,  to  instruct  the  jury  that  the  sixty  days'  time  limited  for  pre- 
sentation of  claim  for  damages  did  not  begin  to  run  against  the  addressee 
until  he  learned  that  it  had  been  presented  for  transmission. 

A  telegraph  company  and  a  railroad  company  having  been  sued  jointly 
for  failure  to  deliver  a  telegram  transmitted  partly  over  the  lines  of  each, 
the  jury  cannot  apportion  the  damages  between  the  two  defendants. 

Questions  of  jurisdiction,  &c.,  considered,  as  to  a  telegram  presented  in 
Texas  to  be  transmitted  into  the  Indian  Territory. 

W.  U.  Tel  Co.  V.  O.  W.  Carter,  Court  of  Civil  Appeals,  March  9, 1898  (2 
Civ.  App.  624). 

Delay  of  a  telegram  ordering  a  coffin  in  which  to  bury  the  son  of  the 
sender,  from  4.30  P.M.  of  one  day  to  9  A.  M.  the  next  day,  held  negligencei 
In  such  a  case  mental  distress  held  a  proper  element  of  damages. 

W,  U.  Tel.  Co.  V.  Berdine,  Court  of  Civil  Appeals,  March  9,  1898  (2  Civ. 
App.  517) . 
Questions  of  evidence  and  damages. 

W.  U.  Tel.  Co.  V.  F.  J.  WUlifi»rd^  Court  of  .Civil  Appeals,  March  80, 
1898  (2  av.  App.  574). 

Held,  that  a  telegram  in  this  language,  **  How  many  beeves  and  bullg 
have  you  ?    Don't  go  away ;  ^v ill  get  them  off.    Answer,"  sufficiently  ad 
vised  the  telegraph  company  tliat  it  related  to  a  matter  of  business  and  that 
delay  would  probably  cause  loss,  so  as  to  charge  the  company  with  such 
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damages  as  naturally  resulted  from  failure  to  deliver.    Measure  of  dama- 
ges considered. 

W.  U.  Tel,  Co.  ▼.  John  Arwine,  Court  of  Civil  Appeals,  April  19, 199S  (S 
Civ.  App.  156). 

In  an  action  for  damages  for  the  delay  of  a  telegram,  the  original  hav- 
ing been  written  upon  blank  paper  and  not  attached  to  a  telegraph  Uank- 
with  the  knowledge  or  consent  of  the  sender,  held  inoompetent  as  againsi 
the  sender  to  prove  a  regulation  of  the  company  requiring  all  messages  to 
be  written  or  attached  to  such  blanks,  and  instructions  to  its  agents  to  tin 
•ame  e£Feot.  The  stipulation  under  which  defense  was  sought  to  be  mads 
was  that  limiting  the  time  within  which  to  present  claims. 

W.  U.  TtL  Co.  V.  irsrrtff,  Court  of  CivU  Appeals,  April  a7»  1888  (22  a 
W.  8i6). 

Verdict  for  defendant  held  properly  refused,  it  appearing  that  failure  to 
transmit  a  telegram  was  due  to  a  long  standing  want  of  repair  of  defend. 
ant*s  apparatus. 

W.  U.  Tel,  Co.  V.  Tajilor,  Court  of  Civil  Appeals,  May  8, 1888  (8  Civ.  App^ 
210). 

Where  the  pay  for  sending  a  telegram  is  divided  between  the  oompanj 
receiving  the  telegram  and  a  connecting  company,  the  latter  is  liaUe  to 
the  sender  for  its  delay  in  delivering  the  message. 

A  telegraph  company  is  not  bound  to  deliver  a  message  by  special  mes- 
senger or  at  extra  expense,  at  a  place  three  miles  away  from  the  terminal 
office  and  beyond  the  delivery  limit. 

WomoLCk  V.  W.  U.  Tel.  Co.,  Court  of  Civil  Appeals,  May  10,  1893  (32  a 
W.  417). 

Damages  for  mental  suffering  of  parents,  for  delay  of  telegram  relating 
to  lost  child,  held  proper. 

Beard  v.  W.  U.  Tel.  Co.,  Court  of  ClvU  Appeals,  May  24,  1893  (23  S.  W. 
634). 

The  sender  of  a  telegram  cannot  recover  damages  for  mental  anguish 
caused  by  delay,  in  a  case  where  the  company  could  not  reasonably  bd 
presumed  to  have  contemplated  such  ad  rcbult. 

W.  U.  Tel.  Co.  V.  Lyman,  Cooit  of  Civil  Appeals,  May  31,  1893  (3  Civ. 
A>p.  4C0). 

The  addressee  of  a  telegram  may  recover  from  a  connecting  line  of  tele- 
graph which  lias  accepted  a  message  in  the  usual  course  of  business  for 
delay  of  a  telegram. 

The  repetition  of  a  telegram  is  not  a  guard  against  delay.  Therefore  the 
fact  tliat  the  message  was  not  repeated,  though  written  on  a  blank  limit- 
ing liability  in  case  of  non-repetition,  will  not  avail  as  a  defense. 

VK.  U.  Tel.  Co.  V.  McL^od,  Court  of  Civil  Appeals,  June  14,  1893  (22  S. 
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Action  for  damafs^es  for  delay  of  telegram  annouDcing  illness  of  a  sister 
of  the  addressee.  Held  that  telegram  in  this  form,  "  Miss  Carrie  sick.  She 
wants  you.  Come  to-morrow,"  was  sufficient  to  indicate  the  importance 
of  the  message. 

The  jury  can  estimate  damages  for  mental  suffering  from  their  owii 
knowledge  and  experience,  without  evidence. 

W.  U.  TO.  Co.  T.  BinkU,  Court  of  Civil  Appeals,  June  21, 1B98  (3  av, 
App.  518). 

The  message  not  being  delivered  to  the  company  upon  a  printed  blank, 
there  was  no  error  in  refusing  to  charge  the  jury  as  to  the  contents  of  the 
blank  usually  furnished  by  the  company, 

W.  U.  Ta.  Co.  T.  HouMewrigJU,  Court  of  Civil  Appeals,  Nov.  1, 1808  (5 
dr.  App.  1). 
Question  of  submission  of  facts  to  jury. 

W.  U.  Ta.  Co.  V.  Evans,  Court  of  Civil  Appeals,  Nov.  16,  1893  (5  Civ. 
App.  66). 

An  agreement  by  the  agent  at  the  terminal  office,  to  deliver  a  message 
expected  by  the  addressee  to  a  person  residing  near  the  office  who  would 
take  it  to  the  addressee,  held  to  be  within  the  scope  of  the  agent's  authority 
and  a  part  of  the  contract  for  transmission  and  delivery. 

In  an  action  for  damages  for  delay  of  a  telegram  because  of  which  the 
wife  of  the  addressee  was  pi  evented  from  reaching  her  son  before  his  death, 
the  injury  to  the  feelings  of  the  wife  was  a  proper  element  of  damages. 

W.  U.  Tel.  Co.  V.  Karr,  Court  of  Civil  Appeals,  Nov.  23,  1893  (5  Civ, 
App.  60). 

A  telegraph  company  cannot  be  charged  with  negligence  due  to  the  em« 
plqyment  of  incompetent  agents  in  absence  of  proof  that  said  agents  had 
heem  negligent  at  any  other  time. 

CSommencement  of  an  action  is  equivalent  to  the  service  of  written 
notice  of  claim,  for  the  purpose  of  the  sixty  days'  clause. 

Questions  of  evidence  and  damages. 

MiteheU  v.  W.  U.  Tel.  Co.,  Court  of  Civil  Appeals,  Dec.  13,  1893  (5  Civ. 
App.  427). 

Teleg^m  in  language,  "  Water  is  getting  low.  Come  out,"  sent  by  his 
agent  to  the  owner  of  a  cattle  ranch,  gave  sufficient  notice  to  the  company 
of  its  importance  and  urgency. 

W.  U.  Tel.  Co.  V.  dark,  Court  of  Civil  Appeals,  Jan.  24,  16^4  {4o  S.  W. 
990). 

Delay  by  a  telegraph  company  for  twenty-seven  hours  or  more  to  trans- 
mit and  deliver  a  telegram  to  a  wife  calling  her  to  attend  her  sick  husband, 
the  terminal  point  being  eighty  miles  from  the  sending  office,  shows  negli- 
gence. 
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IT.  r.  Tei.  CSoL  T.  Fariim  ^  Ortmdoff  Co.,  Court  of  CiTil  Appeals,  Jai. 
n,18»l  25  S.  W.  40). 
of 


W,  U.  TtL  Co.  V.  Proeior,  Court  of  CitiI  Appeals,  Feb.  7, 18»l(eGi?. 
Ap|ft.»>J;. 

of 


ir.r.  TH.  Co.  T.  AM,  Court  of  Cirfl  Appeals,  Feb.  89,  1894  (»a*W. 

m\\ 

For  faflare  to  delirer  a  telegram  caosing  mental  injury  alone,  actul 
damages  may  be  recovered  against  the  telegraph  company. 

Tlieooart  properly  refused  to  charge  the  jury  that  if  the  mesBagBwaiil 
the  request  of  the  ^nier  written  by  the  defendant's  operator,  theopentor 
became  the  agent  of  the  sender,  and  so  of  the  addressee,  whose  agent  the 
sender  wss.  and  if  the  operator  knew  the  rules  of  the  company  as  to  resaon- 
abls  office  hours  or  free  delivery,  the  addressee  was  chargeable  with  socfa 
knowledge. 

W.  r.  TeL  Co.  T.  Paria,  Court  of  Civil  Appeals,  Feb.  28,  18W  (25  a  W. 

eis). 

Delay  in  transmitting  messages  to  and  from  a  consulting  physician,  irix> 
in  fact  could  not  obey  the  summons,  does  not  warrant  the  recoverfof 
■pedal  damac:^.  it  appearing  that  the  plaintiff  suffered  nothing  bat  sos- 
of  mind  by  the  delay  of  the  telegram. 


IT.  U.  TeL  Co.  v.  Wingate,  Court  of  Civil  Appeals,  Feb.  28,  1894  (8  Ctr, 
App.  3M). 

A  teleirraph  company  has  the  right  to  adopt  reasonable  office  hours,  and 
where  it  has  adopted  3uch  hours,  to  the  knowledge  of  the  sender  of  the 
message,  the  company  is  not  liable  for  failure  to  deliver  after  such  hours. 

The  same  is  true  where  there  was  a  verbal  contract  between  the  sender 
of  the  message  and  an  agent  of  the  company  that  the  message  need  not  be 
delivered  during  the  night. 

Wetiem  Union  Telegraph  Company  v.  Horace  F.  Smith,  Texas  Court  of 
CivU  AppcaU,Feb.  28, 1894  (26  S.  W.  216). 

A  telegram  having  been  received  by  a  connecting  line  to  which  it  was 
transferred,  the  question  whether  or  not  that  line  adopted  the  contract  of 
the  sender  with  the  original  line  is  immaterial.  Having  in  fact  received 
the  messa^-^.  the  only  question  is  whether  the  connecting  line  used  proper 
diligence  to  transmit  and  deliver  it. 

There  being  evidence  pro  and  eon  upon  the  question  of  negligence,  held, 
trror  to  cliarge  the  jury  against  the  defendant  as  to  the  burden  of  proof. 

The  rule  of  ilamages  recoverable  for  the  non-delivery  of  a  telegram  is 
that  "  nat  iiral  and  necessary  consequences  of  the  breach  of  t  he  contract  con- 
templated by  the  parties.**    Accordingly,  held  error  to  refuse  to  charge tha 
jury  that  plaintiff  could  not  recover  certain  damages  i.ot  indicated  as  pro 
bsble  by  the  telegram. 
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W.  U.  Tel,  Co,  V.  Zane,  Court  of  Civil  Appeals,  March  6, 1894  (6  Cir.  App. 
68S). 

Telegram  in  the  language,  **  Jerry  is  in  hospital  at  Sedora  dangerously 
siok  with  pneumonia,"  is  sufficient  to  notify  the  company  of  relationship 
between  the  addressee  and  the  person  named  as  being  ill. 

In  an  action  by  the  addressee  for  damages  due  to  the  delay  of  such  tele* 
gram,  the  company  cannot  excuse  itself  by  the  fact  that  by  error  of  the 
sender  the  wrong  place  was  mentioned  as  that  at  which  addressee's  brother 
was  sick. 

$1,950  held  not  excessive  damages  for  mental  distress  caused  the  ad- 
dressee of  a  telegram  by  twenty-four  hours'  delay  of  the  same  as  the  result 
9t  which  the  addressee's  brother  died  before  he  could  reach  him. 

Pruett  V.  W.  U.  Tel.  Co.,  Court  of  Civil  Appeals,  March  8, 1894  (85  S.  W. 
784). 
Question  of  damages. 

TT.  U.  TeL  Co.  v.  McMillan,  Court  of  Civil  Appeals,  March  14, 1894  (85 
B.  W,  881). 
Questions  of  evidence. 

Martin  v.  W.  U.  Tel,  Co.,  Court  of  Civil  Appeals,  March  88,  1894  (1  Civ. 
App.  148). 

The  statute,  R.  S.  art.  8202,  which  provides  that  actions  for  personal 
injuries  must  be  brought  within  a  year,  includes  actions  for  damages  for 
mental  injuries  due  to  non-delivery  of  telegrams. 


A.  W.  WifiRTz,  Respondent,  v.  Western  Union  Telegraph 

Company,  Appellant. 

Utah  Supreme  Court,  Apnl  IS,  1893. 

(8  Utah,  499.) 

Error  in  telegram. —  LmrnNO  uabilitt. 

A  telegraph  company  cannot  by  stipulations  in  its  blanks  free  itself  from 
liability  for  its  own  negligence  or  that  of  its  employes.  Applied  in  case 
of  nnrepeated  message. 

WertM  T.  W.  U.  Tel.  Co.,  vol.  8,  p.  808,  cited  and  followed. 

Appeal  by  defendant  below  from  judgment  of  District 
Ck>art.  Weber  county.    Facts  stated  in  opinion. 
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Svans  (t  Rogeri  {Qeorge  H. 
appellant. 

BtnHh  A  Smith,  for  the  resi 

'Zanb.  C.  J.:  This  is  an  ap; 
]adfiment  upon  a  verdict  foi 
appears  from  the  evidence  in 
delivered  to  the  agent  of  def 
the  foUowing  message : 

I  will  give  one  thousaad  caak,  bal. 

and  that  he  directed  the  age 
same  to  George  W.  Storer,  at 
be  paid  at  the  same  time  - 
appears  that  the  message  sent 

I  will  give  oae  hundred  caaes,  balo 

And  the  weight  of  the  evii 
lost  in  profita  as  much  as  i 
failure  to  forward  the  messag 
failure  was  in  consequence  of 
ant's  agent.  The  message  ' 
which  was  printed  the  follow 
between  the  sender  of  the  foil 
pany  that  said  company  shall 
delays  in  the  transmission  or 
of  any  unrepeated  message, 
gence  of  its  servants  or  ot 
received  for  sending  same." 
nor  did  the  plaintiff  request 
provision,  and  of  the  fact  thai 
message  repeated,  appellant's 
was  not  liable  to  pay  more  1 
transmission.  When  this  ca 
terra,  1891,  the  point  now  m; 
then  said:  "Public  policy  f 
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companies  exempting  them  from  the  consequences  to  their 
employers  from  the  negligence  of  their  agents  in  transmit- 
ting messages."  Wertz  v.  Telegraph  Co.,  7  Utah,  446(27 
Pac.  Rep.  172).  Counsel  for  appellant  rely  upon  York  Co. 
V.  Central  Railroad,  3  Wall.  107 ;  Hart  v.  JRailroad  Co.^ 
112 U.  S.  331  (5  Sup.  Cr.  Rep.  151);  and  Liverpool  &  G.  W. 
Sleam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  897  (9  Sup.  Ct. 
Rep.  469).  The  first  of  tliese  cases  holds  that  common  car- 
riers cannot  stipulate  against  losses  from  their  own  negli- 
gence or  misconduct.  The  other  two  cases  hold  that  the 
shipper  and  common  carrier  may  agree  upon  the  value  of 
goods  shipped  by  a  contract  fairly  made,  and  that  such 
price  would  be  the  limit  of  the  carrier's  liability  in  case  of 
loss  or  damage  from  his  negligence  or  misconduct.  Under 
sach  a  contract  the  shipper  should  not  deny  that  a  price  he 
has  agreed  upon  is  sufficient,  and  by  such  a  contract  the 
carrier  may  protect  himself  from  extravagant  and  fanciful 
valuations,  and  fix  his  compensation  with  reference  to  his 
liability,  as  well  as  with  respect  to  the  cost  of  transporta- 
tion. These  cases  do  not  hold  that  a  common  carrier  can 
contract  against  losses  from  his  own  negligence.  Though 
the  evidence  in  this  case  shows  that  the  plaintiff  lost  $1,500 
from  defendant's  negligence,  the  stipulation  relied  upon 
limits  its  liability  to  fifty  cents.  In  holding  the  stipulation 
in  question  valid,  the  court  would  decide  that  a  common 
carrier  may  contract  against  loss  from  his  own  negligence. 
We  find  no  error  in  this  record.  The  judgment  of  the 
lower  court  is  affirmed. 
Blackburn,  J.,  and  Bartch,  J.,  concurred. 


NOTB.— See  note.  vol.  3,  p.  810. 
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Virginia  Suprenu  ( 
(90  Vb 

TELEOttAPR   COMPANT,— STiTUTORY 


Under  Virginia  Code,  section  1293, 
telegrams  and  prescribes  a  forfeitu 
for  failure  to  deliver  promptly,  hel 

FiTit.  That  an  action  to  enforce  the  1 
name  of  tlie  Commonwealth. 

Second.  Tliat  the  Btatut«  is  not  rei 
proriaions  of  the  Federal  Constitut 
to  be  delivered  within  the  State  of 

Cuea  of  this  series  cited  in  opinion : 
U.  Tel.  Co.  V.  Pendlefon,  vol.  1,  p. 
p.  7S. 

Appeal  by  defenctant  fron 
Allegheny  couDty. 

Facta  stated  in  opinion. 

J^ites  (fi  Holladay,  for  plaii 

Benj.  Haden,  for  defendao 

Lewis,  P.,  delivered  the  op 
an  action  against  the  Westen 
to  recover  a  statutory  penalty 
failure  of  the  company  to  deli 
a  certain  dispatch  sent  from  . 
the  plaintiff,  at  Clifton  Forge 
of  the  Code,  under  which  the 
follows : 

It  shall  be  the  duty  of  vrerj  telegi 
arrival  of  a  diapfttoh  at  the  point  t 
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said  company,  to  deliver  it  promptly  to  the  person  to  whom  it  is  addressed, 
where  the  regulations  of  the  company  require  such  delivery,  or  to  forward 
it  promptly  as  directed,  where  the  same  is  to  be  forwarded.  For  every 
failure  to  deliver  or  forward  a  dispatch  as  promptly  as  practicable,  the 
company  shall  forfeit  one  hundred  dollars  to  the  person  sending  the  dis- 
patch, or  to  the  person  to  whom  it  was  addressed. 

It  is  admitted  that  the  dispatch  in  question  was  not  deliv- 
ered as  promptly  as  practicable,  but  the  company,  neverthe- 
less, denies  the  plaintiflfs  right  to  recover,  on  two  grounds, 
viz. :  (1)  Because  the  action,  if  maintainable  at  all,  ought 
to  have  been  in  the  nnme  of  the  commonwealth  ;  and  (2) 
be(*ause  section  1292  of  the  Code  is  repugnant  to  that  clause 
of  the  Constitution  of  the  United  States  which  gives  to 
Congress  the  power  to  regulate  commerce  among  the  several 
States. 

As  to  the  first  point,  little  need  be  said.  Section  712  of 
the  Code  provides  that  '*where  any  statute  imposes  a  tine, 
anless  it  be  otherwise  expressly  provided,  or  would  be  incon- 
sistent with  the  manifest  intention  of  the  general  assembly, 
it  shall  be  to  the  commonwealth,"  etc.  ;  and  by  section  746 
It  is  provided  that  ** wherever  the  word  'fine'  is  used  in 
this  chapter,  it  shall  be  construed  to  include  a  pecuniary 
forfeiture,  penalty,  and  amercement."  But  these  sections 
upon  which  the  company  relies  have  no  application  to  a 
case  like  the  present.  Section  1282,  which  gives  a  right  of 
siclion  in  a  case  of  this  sort,  expressly  provides  that  the  for- 
feiture shall  be  *'to  the  person  sending  the  dispatch,  or  to 
the  person  to  wliom  it  was  addressed  ;"  and  it  would  there- 
fore be  manifestly  inconsistent  with  the  intention  of  the 
Legislature  to  hold  that  the  commonwealth  has  any  interest 
in  the  penalty  sought  to  be  recovered  in  the  present  case, 
or  that  the  action  is  not  propeily  in  the  manner  of  the 
plaintiff. 

The  next  question,  then,  is  whether  section  1292,  so  far 
as  it  relates  to  a  case  like  the  present,  is  unconstitutional. 

That  the  power  of  Congress  to  regulate  commerce  among 

tihe  States  is  unqualified  and  supreme,  is  not  disputed.    It 
VOL.  IV— 52. 
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was  so  decided  in  the  great 
Wheat.  1,  and  the  subsequent 
Ter;  namerons.  It  must  alB< 
commanicatioD,  like  the  tran 
merchandise,  is  commerce,  a 
when  had  between  different  ! 
In  Telegraph  Co.  T.  Tern 
tinctly  decided  that  a  telej 
aame  relation  to  commerce,  ai 
railroad  company  does  as  acE 
paDies  are  inainiments  of  con 
is  commerce  itself.  See,  also, 
122  U.  S.  347  ;  Leloup  t.  J 
Kor  is  it  denied  that  those  st 
national  in  their  nature,  a<] 
system  or  plan  of  regulation 
commodities  or  the  transm 
different  States,  are  subject  X* 
gress,  and  consequently  thi 
State  le^slation,  whether  C 
subject  or  not,  is  void.  Cool 
12  How.  299  ;  Welton  v.  Stat 
Henderson,  v.  Mayor,  etc., 
Co.  y.  Pennsyhania,  114  id. 
ing  Disin'tt.  120  id.  489;  ^ 
/jehif/h  Valley  liaUroad  C 
192;  ir.  r.  Tel.  Co.  v.  Tea 
Port  of  Mobile,  127  id.  640. 

These  principles  were  actec 
It.  H.  Co.  V.  CommonweaUf. 
nnderstimd  them  to  be  contrc 

But  does  the  statute,  the  vb 
in  question,  amount  to  a  r 
Western  Vnion  Tel.  Co.  v. 
statute  of  Indiana  was  held 
raerce  clanse  of  the  Constitn 
reffulaie  the  delivery  of  disj 
into  otlier  States,  because,  i 
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legislation  wonld  inevitably  follow  with  reference  to  tele- 
graphic communications  between  different  States,  if  each 
State  was  vested  with  power  to  control  them  beyond  its 
own  limits. 

But  that  is  not  the  question  arising  in  the  present  case, 
nor  does  the  reasoning  in  that  case  apply  to  this.  This  is 
an  action  for  the  failure  to  deliver  in  this  State  a  dispatch 
sent  from  another  State  and  deliverable  here,  under  a 
statute  of  this  State.  There  is  no  question  as  to  the  extra 
territorial  operation  of  the  statute,  and  it  will  be  time 
enough  to  decide  that  question  when  it  arises. 

It  has  been  argued  with  much  earnestness  that  the 
statute  amounts  to  a  regulation  of  interstate  commerce,  but 
we  are  unable  to  come  to  that  conclusion.  If  it  can  be  said  to 
affect  commerce  at  all,  it  does  so  only  remotely  or  inci- 
dentally. It  prescribes  no  new  rule,  and  imposes  no  addi- 
tional duty,  and,  so  far  as  tlie  delivery  of  telegrams  is 
concerned,  it  simply  prescribes  a  penalty  for  a  failure  to 
deliver  where  the  regulations  of  the  company  itself  require 
such  delivery.  That  it  would  be  competent,  moreover,  for 
the  State  to  afford  redress  through  her  courts,  according  to 
the  common  law,  for  the  negligent  failure  of  a  telegraph 
company  to  deliver  a  dispatch  sent  from  another  State,  is 
unquestionable ;  and.  if  this  may  be  done,  it  is  equally 
competent  for  the  State  to  seek  by  legislation,  in  advance, 
to  prevent  such  violation  of  duty. 

We  think  the  case  is  within  the  principle  of  the  decision 
in  Sherlock  y.  Alii  fir/,  93  U.  S.  99,  namely,  that  '*the  legisla- 
tion of  a  State,  not  directed  against  commerce,  or  any  of  its 
regulations,  but  relating  to  the  rights^  duties,  and  lidbili- 
ties  of  citizens,  and  only  indirectly  and  remotely  affecting 
the  operations  of  commerce^  is  of  obligatory  force  upon  citi- 
zen, within  its  territorial  jurisdiction,  whether  on  land  or 
water,  or  engaged  in  commerce,  foreign  or  interstate,  or  in 
any  other  pursuit." 

This  principle  was  applied  and  amplified  in  Smith  v. 
Alabama,  124  U.  S.  405 ;  and  again  in  JVashoille,  etc.,  Jiy. 
Co.  V.  Alabama,  V2S  id.  90. 
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In  the  Smith  case,  the  question  was  whether  a  statute  < 
Alabama  making  it  unlawful  for  any  locomotiye  engines 
to  drive  or  operate  any  train  of  cars  without  having  bee 
first  examined  and  licensed  was  in  contravention  of  tt 
commercial  power  of  Congress,  so  far  as  it  applied  i 
enf^neers  employed  on  interstate  trains,  and  it  was  hel 
that  it  was  not.  After  a  full  consideration  of  the  case,  tl 
conclusions  announced  were  (1)  that  the  statute  was  not,  i 
its  nature,  a  regulation  of  commerce  ;  (2)  that  it  was  pro] 
erly  an  act  of  legislation  within  the  reserved  i)ower  of  tl 
State  to  regulate  the  relative  rights  and  duties  of  pereoi 
within  the  State  so  as  to  secure  safety  of  persons  an 
property  ;  and  (3)  that  so  far  as  it  aflFected  interstate  con 
meroe,  it  did  so  only  indirectly,  and  not  so  as  to  buiden  c 
impede  such  commerce. 

In  the  course  of  the  opinion,  it  was  said,  by  way  of  illiM 
tration,  that  a  common  carrier,  although  engaged  in  intei 
state  commerce,  is  liable  according  to  the  local  laws  of  th 
particular  State  in  which  he  may  be  guilty  of  any  nonfeas 
ance  or  misfeasance,  as,  for  example,  for  his  failure  t 
deliver  goods  at  the  proper  time  and  place^  or  for  injorie 
to  passenjrers,  caused  by  his  negligence,  and  that  in  neithe 
case  would  it  be  a  defense  that  the  law  giving  the  right  o 
redress  was  void  as  being  an  unconstitutional  regulation  o 
commerce  bv  the  State. 

These  views  were  repeated  in  the  case  in  128  U.  S.,  abov^ 
cited,  where  a  statute  of  Alabama  requiring  the  examinatioi 
of  certain  railway  employes  with  respect  to  their  powers  o 
vision  was  sustained,  and  held  not  to  be  a  regulation  o 
commerce.  The  provisions  of  the  statute,  like  those  of  th^ 
statute  upheld  in  the  Smith  case^  were  held  to  be  but  part 
of  that  local  law  which  governs  the  relation  betweei 
carriers  of  passengers  and  merchandise,  and  the  public  wh( 
employ  them,  which,  as  resi)ects  interstate  commerce,  an 
not  displaced  until  they  come  in  conflict  with  an  express 
enactment  of  Congress.  And,  after  quoting  from  the  opin 
ion  in  the  Smith  casCj  it  was  added  that  what  the  State 
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may  punish  or  afford  redress  for,  when  done,  it  may  seek, 
by  proper  precautions  in  advance,  to  prevent. 

In  Sherlock  v.  AUin^,  supra,  the  main  point  was  whethei 
a  State  statute  giving  a  right  of  action  to  the  personal  rep- 
resentative of  a  deceased  person,  whose  death  was  caused 
by  the  wrongful  act  or  omission  of  another,  could  be  con- 
stitutionally applied  to  the  case  of  a  loss  of  life  by  a  col- 
lision between  steamboats  navigating  the  Ohio  river, 
engaged  in  interstate  commerce.  The  defendant's  conten- 
tion was  that  the  statute  enlarged  the  liabilities  of  parties 
for  such  torts,  and,  if  applied  to  marine  torts,  would  con- 
stitute a  new  burden  on  commerce.  But  this  view  was 
rejected,  aud  the  statute  was  held  a  valid  addition  to  and 
amendment  of  the  general  law  of  the  State,  which  did  not, 
within  the  meaning  of  the  Constitution,  place  a  burden  on 
commerce,  or  amount  to  a  regulation  thereof ;  and,  refer- 
ring to  previous  decisions  relied  on  by  the  defendant,  it 
was  said  that  the  legislation  adjudged  invalid  in  those 
cases  **  created,  in  the  way  of  tax,  license,  or  condition,  a 
direct  burden  on  commerce,  or  in  some  way  directly  inter- 
fered with  its  freedom." 

Tested  by  these  principles,  section  1292  of  the  Code  is 
not  open  to  the  objection  that  has  been  urged  against  it. 
It  is  not,  in  a  legal  sense,  a  burden  upon,  or  a  regulation  of, 
commerce,  nor  does  it  conflict  with  any  act  of  Congress. 
It  is  simply,  as  was  the  legislation  involved  in  the  cases 
just  mentioned,  an  amendment  or  enlargement  of  the  local 
law,  which  is  subject  to  modification  by  the  Legislature, 
and  which  regulates  the  relative  rights  and  duties  of  tele- 
graph companies,  and  persons  doing  business  with  them,  in 
this  State.  It  is,  of  course,  competent  for  Congress,  in  the 
exercise  of  its  plenary  power  in  the  matter,  to  prescribe 
specific  regulations  touching  foreign  or  interstate  com- 
merce, which  regulations  would  supersede  all  conflicting 
local  law  which,  even  indirectly,  affects  such  commerce. 
But,  until  some  such  action  is  taken  by  Congress,  we  are 
obliged  to  hold  that  section  1292  is  a  valid  enactment. 

The  following  extract  from  the  opinion  in  Smith  v.  Ala- 
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bamOy  is,  miUaiis  mutandis^  no  less  applicable  to  this  case 
than  to  that.    There  it  was  said : 

"  But  for  the  provisions  on  the  subject  found  in  the  local 
law  of  each  State,  there  would  be  no  legal  obligation  on  the 
part  of  the  carrier,  whether  ex  contractu  or  ex  d^UctOj  to 
those  who  employ  him  ;  or,  if  the  local  law  is  held  not  to 
apply  where  the  carrier  is  engaged  in  foreign  or  interstate 
commerce,  then,  in  the  absence  of  laws  passed  by  Congress, 
or  presumed  to  be  adopted  by  it,  there  can  be  no  rule  of 
decision  based  upon  rights  and  duties  supposed  to  grow 
out  of  the  relation  of  such  carriers  to  the  public  or  to  indi- 
viduals.    In  other  words,  if  the  law  of  the  particular  State 
does  not  govern  that  relation,  and  prescribe  the  rights  and 
duties  which  it  implies,  then  there  is,  and  can  be,  no  law 
that  does,  until  Congress  expressly  supplies  it,  or  is  held 
by  implication  to  have  supplied  it,  in  cases  within  its  jaris- 
diction  over  foreign  and  interstate  commerce.     The  failure 
of  Congress  to  legislate  can  be  construed  only  as  an  inten- 
tion not  to  disturb  what  already  exists,  and  is  the  mode  by 
which  it  adopts,  for  cases  within  the  scope  of  its  power, 
the  rule  of  the  State  law,  which,  until  displaced,  covers 
the  subject." 

The  result  of  these  views  is  that  the  judgment  complained 
of  must  be  affirmed. 

Judgment  Affirmed. 


KOTB. —  For  other  oases  in  whioh  the  interstate  commerce  provisions  of 
the  Federal  Constitution  have  been  considered,  see  Index  to  this  and  pre- 
Tioos  Tolomes  of  this  series,  title  ''  Ckuistitutional  Law," 
.—  See  note,  toL  8,  p.  817. 
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SuKMERFiELD,   Respondent,   v.   Western  Union  Tklb- 

GRAPH  Company,  Appellant. 

Wisconsin  Supreme  Court,  June  SO,  189J^ 

(87  Wis.  1.) 

Delay  of  telegram.—  Mental  injuey.—  Wisoonsin  statute. 

Mmtal  anguish  alone  will  not  warrant  a  recovery  of  damages  for  delay  oi 

»tel^p»m. 
This  18  so  both  at  common  law  and  under  the  Wisconsin  statute.    Lawi 

1885,  chapter  171. 
CSaaes  of  this  series  cited  in  opinion :  (Disapproved):  So  ReUe  ▼.  W,  U,  Tel, 
Cfo.  ▼ol.  1,  p.  848.    (With  approval):  W,  U.  Tel.  Co.  v.  Rogers,  vol.  1,  p. 
886;  Connell  v.  W.  U.  Tel.  Co.,  ante,  p.  748;  W.  U.  Tel.  Co.  v  Wood,  post i 
Merely  cited :  Candee  v.  W.  U.  Tel.  Co.,  vol.  1,  p.  99. 

Statement  of  facts  by  Winslow,  J. 

Action  for  damages  for  delay  in  the  delivery  of  a  tele- 
gram. Plaintiff  resided  on  a  farm  about  ten  miles  from  the 
village  of  Iron  River,  Wis.  His  mother  lived  at  Lisbon, 
N.  D.,  with  plaintiff's  brother,  J.  W.  Summerfield.  Defend- 
ant had  an  office  at  each  of  these  places.  October  23, 1892, 
J.  W.  Summerfield  left  at  defendant's  office  at  Lisbon  a 
message  addressed  to  plaintiff,  care  of  Burt  Clark,  Lroo 
Biver,  reading  as  follows : 

**  Mother  is  dying.    Come  immediately. 

J.  W.  Summerfield." 

The  fees  for  the  transmission  of  the  message  were  paid, 
but  the  evidence  tended  to  show  that  the  message  was 
negligently  delayed,  and  was  not  delivered  to  Clark  until 
October  28,  1892,  and  plaintiff  did  not  receive  it  until  after 
noon  of  that  day.  Plaintiff's  mother  died  on  the  26th 
day  of  October.  Plaintiff  claimed  that  he  would  have 
gone  to  his  mother's  bedside  had  he  received  the  telegram 
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in  due  time,  and  that,  by  reason  of  his  failing  to  rece 
the  message  until  after  his  mother's  death,  he  was  dee] 
"mortified,  grieved,  hurt,  and  shocked,  and  suffei 
intense  anguish  of  body  and  mind,  anl  was  then 
thrown  into  a  state  of  nervous  excitement  and  trem 
which  rendered  him  sick,  and  impaired  his  health  s 
strength,  and  that  he  still  suffers  from  the  effect  of 
same." 

Upon  the  trial,  objection  was  made  to  the  reception 
any  evidence  under  the  complaint,  because  it  did  not  st 
facts  sufficient  to  constitute  a  cause  of  action,  which  ob; 
tion  was  overruled,  and  exception  was  taken. 

The  court  charged  the  jury,  among  other  things*  as  : 
lows:  "If  you  find  that  the  message,  in  the  exercise 
ordinary  diligence,  considering  all  the  circumstances  of 
case,  was  unreasonably  delayed,  and  that  if  it  had  b 
delivered  with  reasonable  promptness,  the  plaintiff  could  ^ 
would  have  responded  thereto  and  reached  his  mot 
before  her  death,  and  that  plaintiff  suffered  mental  pain  f  i 
a  sense  of  disappointment,  sorrow,  chagrin,  or  grief  at  be 
deprived  of  being  at  his  mother's  death-bed,  your  ven 
should  be  for  the  plaintiff  in  such  sum  as  will  fairly  a 
pensate  him  for  his  mental  suffering  and  damages,  if  a 
to  his  nervous  system,  caused  by  the  shock  of  such  mei 
suffering." 

A  verdict  for  the  plaintiff  for  $652.50  was  rendered,  J 
from  judgment  thereon  defendant  appealed. 

CatUn  &  Butler,  Carl  C.  Pope^  La  Follette^  Harper^  j 
&  Zimmerman^  and  Geo,  H.  Fearons^  for  appellant. 

McHughy  and  Lyons  &  Mcintosh^  for  the  re8i>ondent 

WiNSLOw,  J. :    The  exact  question  presented  by 
instruction  of  the  court  to  the  jury  is  whether  mental  angu 
alone,  resulting  from  the  negligent  non-delivery  of  a  t 
gram,  constitutes  an  independent  basis  for  the  recovery 
damages. 
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At  common  law  it  was  well  settled  that  mere  injury  to 
the  feelings  or  affections  did  not  constitute  an  indei)endent 
basl.  for  the  recovery  of  damages.  Cooley,  Torts,  271 ; 
Wood's  Mayne,  Dam.  (1st  Amer.  ed.)  §  64,  note  1.  It  is 
true  that  damages  for  mental  suffering  have  been  generally 
allowed  by  the  coui  ts  in  certain  classes  of  cases.  These 
classes  are  well  stated  by  Cooper,  J.,  in  his  learned  opin- 
ion in  the  case  of  Western  Union  Tel.  Co.  v.  Sogers,  68 
Miss.  748,  as  follows  :  '*  (1)  Where,  by  the  merely  neglL 
gent  act  of  the  defendant,  physical  injury  has  been  sus- 
tained ;  and  in  this  class  of  cases  they  are  compensatory, 
and  the  reason  given  for  their  allowance  is  that  the  one  can- 
not  be  separated  from  the  other.  (2)  In  actions  for  breach 
of  the  contract  of  marriage.  (3)  In  cases  of  wilful  wrong, 
especially  those  affecting  the  liberty,  character,  reputation, 
personal  security,  or  domestic  relations  of  the  injured 
party.''  To  this  latter  class  belong  the  actions  of  malicious 
prosecution,  slander  and  libel,  and  seduction,  and  they  con- 
tain an  element  of  malice.  Subject  to  the  possible  excep- 
tions contained  in  the  second  and  third  of  the  above  classes, 
it  is  not  believed  that  there  was  any  case, — certainly  no 
well  considered  case,  —  prior  to  the  year  1881,  which  held 
that  mental  anguish  alone  constituted  a  sufficient  basis 
for  the  recovery  of  damages.  In  that  year,  however, 
the  Supreme  Court  of  Texas,  in  So  Jtelle  w.  W.  U, 
TeL  Co.,  66  Tex.  30*^,  decided  that  mental  suffering 
alone,  caused  by  failure  to  deliver  such  a  telegram  as  the  one 
in  the  present  case,  was  sufficient  basis  for  damages.  The 
principle  of  this  case  has  been  followed  with  some  varia- 
tions by  the  same  court  in  many  cases  since  that  decision, 
and  its  reasoning  has  been  substantially  adopted  by  the 
courts  of  last  resort  in  the  States  of  Indiana,  Kentucky, 
Tennessee,  North  Carolina,  and  Ala))ama,  in  cases  which  are 
cited  in  the  briefs  of  counsel.  On  the  other  hand,  the  doc- 
trine has  been  vigorously  denied*  by  th^  highest  courts  in  the 
states  of  Georgia,  Florida,  Mississippi,  Missouri,  Kansas, 
and  Dakota,  and  by  practically  the  unanimous  current  of 
authority  in  the  Federal  courts.    All  oT  these  cases  will  be 
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pTeserved  in  the  report  of  this  case,  and  the  citations  need 
not  be  repeated  here. 

The  question  is  substantially  a  new  one  in  this  State,  and 
we  are  at  liberty  to  adopt  that  rule  which  best  commends 
itself  to  reason  and  justice.  It  is  true  that  it  has  been  held 
by  this  court,  in  Walsh  v.  C,  M.  &  Si.  F.  H.  Co.,  42  Wis. 
82,  that  in  an  action  upon  breach  of  a  contract  of  carriage, 
damages  were  not  recoverable  for  mere  mental  distress; 
but,  as  we  regard  this  action  as  being  in  the  nature  of  a 
tort  action  founded  upon  a  neglect  of  the  duty  which  the 
telegraph  company  owed  to  the  plaintiff  to  deliver  the  tele. 
gram  seasonably,  that  decision  is  not  controlling  in  thifl 
case. 

The  reasoning  in  favor  of  the  recovery  of  such  damages 
is,  in  brief,  that  a  wrong  has  been  committed  by  defendant 
which  has  resulted  in  injury  to  the  plaintiff  as  grievous  aa 
any  bodily  injury  could  be,  and  that  the  plaintiff  should 
have  a  remedy  therefor.  On  the  other  hand,  the  argument 
is  that  such  a  doctrine  is  an  innovation  upon  long-estab- 
lished and  well-understood  principles  of  law ;  that  the 
difficulty  of  estimating  the  proper  pecuniary  compen- 
sation for  mental  distress  is  so  great,  its  elements  so  vague, 
shadowy,  and  easily  simulated,  and  the  new  field  of  litiga- 
tion thus  opened  up  so  vast,  that  the  courts  should  not 
establish  such  a  rule. 

Begardiug,  as  we  do,  the  Texas  rule  as  a  clear  innovation 
npon  the  law  as  it  previously  existed,  we  shall  decline  to 
follow  it,  and  shall  adopt  the  other  view,  namely,  that  for 
mental  distress  alone,  in  such  a  case  as  the  present,  dam- 
ages are  not  recoverable.  The  subject  has  been  so  fully 
and  ably  discussed  in  opinions  very  recently  delivered  that 
no  very  extended  discussion  will  be  attempted  here.  We 
refer  specially  to  the  opinions  in  Westet^fi  Uni4ni  Tel.  Co. 
w.  Boffers,  68  Miss.  748 ;  ConneU  w.  W.  U.  Tel.  Co.^  116 
Mo.  34 ;  Western  Union  Tel.  Co.  v.  Wood,  57  Fed.  Rep. 
471.  See,  also,  Judge  Lurton's  dissenting  opinion  in 
Wads  worth  v.  W.  U.  Tel.  Co.,  86  Tenn.  695.  In  the  last- 
named  opinion  the  following  very  apt  remarks  are  made : 
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"  The  reason  why  an  independent  action  for  such  damages 
cannot  and  ought  not  to  be  sustained  is  found  in  the 
remoteness  of  such  damages,  and  in  the  metaphysical 
character  of  such  an  injury,  considered  apart  from  physi- 
cal  pain.  Such  injuries  are  generally  more  sentimental 
than  substantial.  Depending  largely  on  physical  and 
nervous  conditions,  the  suffering  of  one  under  precisely 
the  same  circumstances  would  be  no  test  of  the  suffering  of 
another.  Vague  and  shadowy,  there  is  no  possible  stand- 
ard  by  which  such  an  injury  can  be  justly  compensated,  or 
even  approximately  measured.  Easily  simulated  and 
impossible  to  disprove,  it  falls  within  all  the  objections  to 
01)eculative  damages,  which  are  universally  excluded 
because  of  their  uncertain  character." 

Another  consideration  wliich  is,  perhaps,  of  equal 
importance,  consists  in  the  great  field  for  litigation  which 
would  be  opened  by  the  logical  application  of  such  a  rule 
of  damages.  If  a  jury  must  measure  the  mental  suflfering 
occasioned  by  the  failure  to  deliver  this  telegram,  must 
they  not  also  measure  the  vexation  and  grief  arising  from 
a  fetilure  to  receive  an  invitation  to  a  ball  or  a  Thanks- 
giving dinner?  Must  not  the  mortification  and  chagrin 
caused  by  the  public  use  of  opprobrious  language  be 
assuaged  by  money  damages?  Must  not  every  wrongful 
act  which  causes  pain  or  grief  or  vexation  to  another  be 
measured  in  dollars  and  cents?  Surely,  a  court  should  be 
8low  to  open  so  vast  a  field  as  this  without  cogent  and 
over-powering  reasons.  For  ourselves  we  see  no  such 
reasons.  We  adopt  the  language  of  Gantt,  P.  J., 
in  Connell  v.  W.  U.  Tel,  Co.,  supra:  ''We  prefer  to 
travel  yet  awhile  super  antiquas  vias.  If,  in  the  evolution 
of  society  and  the  law,  this  innovation  should  be  deemed 
necessary,  the  Legislature  can  be  safely  trusted  to  intro- 
duce it,  with  those  limitations  and  safeguards  which  will  be 
absolutely  necessary,  judging  from  the  variety  of  cases 
that  have  sprung  up  since  the  promulgation  of  the  Texas 


case." 


It  was  argued  that  under  ch.  171,  Laws  of  1885,  (S.  &  B, 
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Ann.  Stats.,  sec.  17706),  damages  for  injuries  to  feelings 
alone  might  be  recovered.  This  law  provides  that  tele- 
graph companies  shall  be  liable  for  all  damages  occasioned 
by  failure  or  negligence  of  their  operators,  servants  or 
employes  in  receiving,  copying,  transmitting  or  delivering 
dispatches  or  messages.  We  cannot  regard  this  statute  as 
creating,  or  intended  to  create,  in  any  way,  new  elements 
of  damage.  Whether  its  purpose  was  to  obviate  the  diffi- 
culties which  were  held  fatal  to  a  recovery  in  the  case  of 
Candee  v.  W.  U.  TeL  Ck>.,  34  Wis.  471,  or  to  effect  some 
other  object,  is  not  a  question  which  now  arises  ;  but  it 
seems  clear  to  us  that,  had  a  radical  change  in  the  law 
relating  to  the  kinds  of  suffering  which  should  furnish  a 
ground  of  damages  been  contemplated,  the  act  would  have 
expressed  that  intention  in  some  unmistakable  way.  We 
see  nothing  in  the  law  to  indicate  such  intention. 

Finally,  it  is  said  that  verdicts  for  injuiies  to  the  feelings 
alone  have  been  sustain led  in  this  court,  and  the  following 
cases  are  cited :  WigJUman  v.  C  &N.  W.  JR.  Co.,  73  Wis. 
169 ;  Chaker  v.  C,  &  N.  W.  JR.  Co.,  36  Wis.  667 ;  Draper 
V.  Baker,  61  Wis.  450.  Without  reviewing  these  case^  in 
detail,  it  is  sufficient  to  say  that  there  was  in  all  of  them 
the  element  of  injury  or  discomfort  to  the  person,  result- 
ing either  from  actual  or  threatened  force,  and  they  cannot 
be  relied  upon  as  precedents  for  the  allowance  of  damages 
for  mental  sufferings  alone. 

It  follows  from  these  views  that  the  instruction  excepted 
to  was  erroneous. 

By  the  Court. — Judgment  reversed,  and  action  remanded 
for  a  new  trial. 


Note. — Cassoway,  J.,  wrote  a  dissenting  opinion,  holding  that  under 
the  statute  damages  might  be  recovered  as  to  mental  injury  alone. 

The  following  is  the  head-note  to  Duiican  v.  W,  U.  Tel,  Co.  reported  58 
N.  W.  Rep.  75  (Wisconsin  Supreme  Court,  Feb.  28.  1894): 

*'A  mistake  in  the  transmission  of  a  telegram  requesting  the  services  of  a 
veterinary  surgeon  cannot  be  deemed  the  proximate  cause  of  the  death  of 
a  horse  belonging  to  the  sender  of  the  telegram,  where  the  evidence  is 
merely  conjectural  as  to  whether  the  life  of  the  horse  might  have  been 
saved  had  a  veterinary  come  at  once,  pursuant  to  a  oorreot  transmission." 

See  note,  vol.  2,  p.  S61. 


UNITED  STATES,  1893.  829 


Tyler  v.  Telegraph  Ck>. 


J.  O.  Tyler  v.  Western  Union  Teleorafh  r»OMPANT. 

17. 8.  Circuit  Court,  W.  D.  Virginia,  MatHsh  18, 1893. 

(54  Fed.  R.  634.) 
Delay  of  tbleqbam.— Viroinia  telegraph  statute.— Mental 

DISTRESS. 

By  the  common  law  in  Virginia,  damages  for  mental  suffering  can  oe 

allowed  only  where  it  is  the  result  of  and  connected  with  a  physical 

injury. 
Physical  suffering  resulting  from  mental  distress  is  too  remote  to  form  a 

basis  for  damages. 
No  action  for  damages  for  mental  distress  alone,  caused  by  delay  in  trans 

mission  of  a  telegram,  will  lie  under  sections  1392  and  2900  of  the  Ckxle 

of  Virginia. 
Case  of  this  series  cited  in  opinion :  Western  Union  Tel,  Co,  v.  HaU,  vol 

3,  p.  868. 

• 

At  law.  Action  of  trespass  on  the  case,  for  injuries 
caused  by  delay  in  delivery  of  a  telegram.  Cause  removed 
by  defendant  from  Circuit  Court  of  Virginia.  On  demur- 
rer to  the  declaration. 

Statement  by  Paul,  District  Judge :  The  plaintiff  in  this 
case  brought  his  action  in  the  Circuit  Court  of  the  State  of 
Virginia  for  tlie  county  of  Allegheny  on  the  18th  of  Janu- 
ary, 1892,  and  it  was  thereafter,  to  wit,  on  the  7th  of  June, 
1892,  removed  into  this  court  upon  the  petition  of  the 
defendant  company,  under  the  provisions  of  the  act  of 
Congress,  approved  March  8,  1875,  entitled  "An  act  to 
determine  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  and  to  regulate  the  removal  of  causes  from  the  State 
courts,  and  for  other  purposes,"  as  amended  by  the  act  of 
Congress,  approved  March  3,  1887.  The  plaintiff  alleges 
that  on  the  25th  day  of  September,  1891,  the  defendant 
company,  for  and  in  consideration  of  the  charges  then  and 
there  paid  to  said  defendant  company  at  Asheville,  N.  C, 
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by  one  J.  W.  Morgan,  nndert 
t^t  it  would  carry,  transmit, 
N.  C,  to  the  plaintiff,  at  Clifl 
to  wit: 


3b  J.  O.  Tuler,  Citf :  Fred  ia  badly  hi 

That  paid  message  was  sent 
Va,  That  it  was  afterwards, 
5.30  P.  M.,  1891,  received  dul. 
at  Clifton  Forge,  Va.  That 
and  afterwards  a  citizen  anc 
Va.,  and  that  he  waa  in  th 
September,  1891.  That  said 
the  importance  of  its  being 
defendant  company  to  the  pla 
company  did  not  convey,  tn 
message  to  the  plaintiff  prom; 
defendant  company  to  iiave 
kept,  and  retained  possession 
following  day,  to  wit,  Septem' 
tiff  was  prevented  from  seein 
him,  and  from  furnishing  hii 
and  employing  learned  surgeo 
attentions  the  life  of  his  son 
that  he  was  prevented  from  s 
the  plaintiff  alleges,  he  has  si 
and  has  been  unfitted  for  att 
was  theretofore  able  to  do,  ha 
and  strength,  and  has  suffer 
damage  of  plaintiff  $4,900. 
demurs  to  the  declaration  on  1 
damages  cannot  be  maintainec 
sufferiug  alone. 

Benjamin  Haden,  for  pljiiD 

Hohert  Stilei,  for  defendant 
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Paul,  District  Judge  (after  stating  the  case  as  above) : 
The  contention  of  the  defendant  is  that  damages  for  mental 
saffering  can  only  be  allowed  where  it  is  the  result  of  and 
connected  with  a  physical  injury.  This  is  clearly  the  doc. 
trine  of  the  common  law,  and,  so  far  as  the  court  is  informed, 
there  has  been  no  departure  from  it  in  Virginia.  The  court 
has  been  cited  to  a  number  of  decisions  in  other  States 
which  are  an  innovation  on  this  well  establislied  principle, 
but  a  careful  reading  of  these  cases  will  show  that  the 
courts  rendering  the  decisions  were  compelled,  in  most  of 
the  cases,  to  seek  other  grounds  for  their  justification  than 
the  naked  fact  of  mental  suffering  from  the  negligence  of 
the  defendant.  All  of  the  cases  cited  were  actions  against 
the  defendant  in  this  case.  The  result  of  this  class  of  de- 
cisions is  that,  if  the  message  was  such  as  to  put  the  tele- 
graph company  on  its  guard  as  to  its  great  importance, 
and  thus  bring  home  to  its  notice  that  its  failure  to  promptly 
deliver  the  message  would  probably  result  in  great  grief 
and  mental  suffering  to  the  sender  or  the  sendee  of  the  mes. 
sage,  then  the  action  can  be  maintained  for  the  mental 
suffering  occasioned  by  the  negligent  failure  of  the  com- 
pany to  deliver  the  message  promptly.  The  court  deems  it 
unnecessary  to  enter  into  a  critical  examination  of  these 
cases  and  the  reasoning  on  which  their  conclusions  rest. 
The  doctrine  has  not  the  sanction  of  the  liighest  State 
Court  in  Virginia.  The  question  has  never  been  directly 
presented  to  the  Supreme  Court  of  the  United  States,  but 
the  question  as  to  when  mental  suffering  can  be  considered 
as  an  element  in  ascertaining  the  damages  to  which  a  plain- 
tiff is  entitled  was  considered  in  Oilmer  v.  Kennon^  131  U. 
S.  22  (9  Sup.  Ct.  Rep.  696),  and  in  Telegraph  Co.  f .  HaU, 
124  U.  S.  444  (8  Sup.  Ct.  Rep.  577).  In  these  cases  it  was 
held  that  damages  may  be  allowed  for  mental  suffering 
when  it  is  the  result  of  and  Hows  from  physical  injury. 
But  this  question  has  recently  been  passed  upon  and 
settled,  so  far  as  this  court  is  concerned,  by  a  decision  of 
the  Circuit  Court  of  Appeals  of  the  United  States  for  the 
fourth  judicial  circuit,  in  Wilcox  v.  Railroad  Co.^  62  Fed. 
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Rep.  264  (3  C.  C.  A.  73).  This  was  an  action  brought  by  the 
plaintiff  to  recover  damages  to  the  amount  of  $5,000  for 
*'gi'esit  distress  of  mind,  anxiety,  mortiKcation,  and  sus- 
pense" suffered  by  him  in  consequence  of  the  failoreof 
the  deTfudant  company  to  furnish  a  special  train  which  he 
had  contracted  for,  to  enable  him  to  go  to  his  father,  who  was 
lying  in  a  dangerous  illness.  There  was  also  a  second  cause 
of  action,  which  does  not  concern  the  case  before  the  court 
The  Appellate  Court  took  up  the  question  '*  whether  an 
action  can  be  maintained  which*  claims  damages  for  an 
alleged  'distress  of  mind,  anxiety,  mortification,  and  sus- 
pense' resulting  from  the  non-performance  of  a  contract  no 
personal  injury  and  no  pecuniary  loss  having  been  sustained 
or  pretended,"  and  say: 

"The  authorities  are  substantially  agreed  on  the  propo- 
sition that  pain  of  mind,  as  distinct  from  bodily  suffering, 
can  be  considered  in  actions  for  damages  from  injuries  to 
the  person,  and  for  pecuniary  loss  and  expense,  or  like 
causes,  incident  to  such   injuries.     But  we  know  of  no 
d«»cided  case  which  holds  that    mental    suffering   alone, 
unattended  by  injury  to  the  person,  caused  by  simple  neg- 
ligence, can  sustain  an  action.     It  was  said  in  Lynch  v. 
Knight,  9  H.  L.  Cas  508,  that  *  mental  pain  and  anxiety  the 
law  cannot  value,  and  does  not  pretend  to  redress  where  the 
unlawful  act  complained  of  caused  that  alone.'     We  think 
there  was  no  error  in  the  court  below  in  sustaining  the 
demurrer  in  this  case,  and  in  holding  that  '  in  an  action 
for  the  breach  of  a  contract  damages  cannot  be  recovered 
for  disappointment  and  mental  suffering  alone,  there  being 
no  allegation  of  any  other  damage.'  " 

Counsel  for  plaintiff,  however,  contends  that  the  negli- 
gence of  the  defendant  company  complained  of  was  a  viola- 
tion of  a  penal  statute  of  the  State  of  Virginia,  to  wit, 
section  1292  of  the  Code  of  Virginia,  and  that,  nnder  the 
provisions  of  section  2900  of  the  Code  of  Virginia,  this 
action  can  be  maintained.  Section  1292  prescribes  the 
duties  of  telegraph  and  telephone  companies,  and  fixes  a 
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penalty  for  their  failure  to  perform  said  duties,  and  section 
2900  is  as  follows : 

Section  2900.  Any  person  injured  by  the  violation  of  any  statute  may 
recover  from  the  offender  such  damages  as  he  may  have  sustained  by 
reason  of  the  violation,  although  a  penalty  or  forfeiture  for  such  violation 
be  thereby  imposed,  unless  the  same  be  expressly  mentioned  to  be  in  lieu 
of  such  damages. 

It  is  very  evident  that  the  purpose  of  section  2900  was 
merely  to  presers^e  to  an  injured  person  the  right  to  main- 
tain his  action  for  the  injury  he  may  have  received  by  rea- 
son of  the  wron<?<loing  of  another,  and  to  prevent  the 
wrongdoer  from  setting  up  the  defense  that  he  had  paid  the 
penalty  of  his  wrongdoing  under  a  penal  statute.  It  can 
not  be  supposed  that  in  enacting  section  2900  the  Legisla- 
ture had  the  remotest  idea  of  creating  any  new  ground  for 
bringing  an  action  for  damages.  It  was  only  intended  to 
keep  the  subject  just  where  it  was  under  the  common  law 
before  the  enactment  of  section  1292,  prescribing  the  duties 
of  telegraph  and  telephone  companies,  and  fixing  a  penalty 
for  their  failure  to  perform  said  duties.  The  language  ol 
the  statute  is :  ''  Any  person  injured  by  the  violation  of  any 
statute,"  etc.,  and  we  are  brought  back  face  to  face  with 
the  question,  what  constitutes  in  law  the  injury  referred  to 
by  the  statute  ?  Certainly,  as  we  have  already  shown 
above,  it  cannot  be  "disappointment  and  mental  suflfering 
only,  there  being  no  allegation  of  any  other  damage." 
And  counsel  for  plaintiff,  as  if  anticipating  this,  has 
alleged  in  his  declaration  and  argued  that  there  has  been 
physical  suffering  and  injury  resulting  from  the  mental 
anxiety  of  the  plaintiff,  and  undertakes  in  his  argument  so 
to  weave  the  two  together  as  to  give  the  injuries  the  nature 
necessary  for  the  maintaining  of  this  action.  But  the 
court  thinks  the  sickening  of  the  body  in  consequence  of 
anxiety  of  mind  is  too  remote  a  result  of  the  negligence 
complained  of  to  give  the  case  the  elements  which  it  should 
possess  in  order  to  maintain  the  action.  As  has  been  said 
by  Lord  Campbell,  quoted  by  Wharton  on  Negligence 
(section  7S) : 
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*'  If  the  wrong  and  the  legal  damage  are  not  known  by 
common  experience  to  be  usually  in  sequence,  and  the 
damage  does  not,  according  to  the  ordinary  course  of 
erents.  follow  from  the  wrong,  the  wrong  and  the  damage 
are  not  sufficiently  conjoined  or  concatenated  as  cause  and 
effect  to  support  an  action." 

The  demurrer  is  sustained. 


XOTS.— This  case  is  cited  in  Matthew  Cammea  t.  W.  U.  TeL  Co.  eaU$ 


Hexrt  J.  Kjester  v.  Wbsterjt  Uxion  Telbgsaph 

COHPAKY. 

drtmit  CoKff.  Al  D.  Ohio,  March g7,lS9S. 

(55  Fed.  R.  60S.) 

DiXAT  OP  Telegrax.--  Daxaoes. — Mental  Distress. 


If eatal  anguish  &1  >ne  constimtes  no  basis  for  damages  in  an  action  grow- 
ing oa:  of  ne^.i^rent  failure  to  promptlj  transmit  a  telegram. 

Ckaesof  this  ser-.e?  cited  with  disapproTal :  Stuart  t.  IT.  U.  Tel,  Co.,  vol, 
5,  PL  771;  (r«/.  4^-..  ^luiAifCo.  r.  Miller,  vol.  2.  p.  781  ;  W.  U.  TeL  Cb.v. 
Cofypfr.  vo:  e.  p.  :« :  W,  C.  Tel,  Co.  v.  Broesche,  voL  2,  p.  815 ;  W.  U, 
Tti,  Co.  V.  ^^miv*^-u  vol.  2,  p.  S19 :  IT.  U.  Tel,  Co.  v.  Adams^  voL  8,  p. 
7«^:  IFj  !*%-»■*-:'.  v.  IT.  U  Tel.  Co..  vol.  2,  p.  736:  Reese  v.  W,  U.  TeL 
Ox.  v.>:  v",  r.  •^4.;' :  ir.  r.  Tfl.  Co.  V.  Henderson,  vol.  3,  p.  570 ;  Thomp- 
son X.  W.  I'.TfL  Co.,  vol.  3.  p,  750 ;  C^j>jfiaii  v.  IT.  U,  Tel.  Co,,  tcH.  8, 
pk  ^:  :  y  !-  i?  V.  ir.  r.  T^L  Co.,  vol.  3,  p.  734 ;  5o  ReUe  t.  W.  TJ.TtLCo,, 

TTOl.  1.  p.    ^>. 

Cit<ed  w::h  a:  i  r:val :  Chapman  v.  IT.  U,  Tel,  Co.,  vol.  4,  p.  ;  Crawsim 
V.  n'.  r.  Til,  Co..  voL  8.  p.  SeO :  Chase  v.  IT.  U,  TeL  Oo.,  vol.  3,  p.  817; 
West  v.  IT.  r.  Ttl  Co, .  vol.  2.  p.  5SS :  Riissell  v.  IT.  U.  TeL  Co.,  voL  l.pb 
^58 ;  11'.  U.  Til.  C:*.  v.  R.:>gert,  vol.  3,  p.  686,  note. 

Peoisiox  of  demurrer  to  complaint.     Facts  stated  in 
opinion. 
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TyUr  &  Tyler ^  for  plaintiff. 
Henry  Ifewhegin^  for  defendant. 

Taft,  Circuit  Judge. :  This  is  an  action  for  damages  for 
the  negligence  of  the  defendant  in  transmitting  to  plaintiff 
a  telegraphic  message,  as  follows : 

Bloomville,  Jan.  4, 1892. 
H,  J,  Kester,  Bolgate,  O,  Father  dead.  Send  word  to  Brinkman.  Funeral 
Wednesday,  eleven  A.  M. 

J.  F.  Kester. 

J.  F.  Kester  paid  the  usual  tolls  for  the  transmission  of 
the  message,  which  was  delayed  four  days,  instead  of 
reaching  the  plaintiff  the  same  day,  as  it  should  have  done. 
No  damages  are  alleged  except  mental  anguish  arising  from 
the  fact  that  the  plaintiff  was  prevented  by  the  delay  in 
the  message  from  attending  his  father's  funeral,  and  con- 
soling his  mother  in  her  bereavement.  The  defendant 
demurs  to  the  plaintiff's  petition,  on  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  question  presented  is  whether  mental  anguish  alone 
constitutes  any  basis  for  damages  in  such  a  case.  The 
authorities  are  in  conflict.  Until  1880  there  was  no  author- 
ity of  any  respectability  whatever  sustaining  a  cause  of 
action  for  damages  based  upon  mental  anguish  only.  In  1880 
a  decision  was  made  by  the  Supreme  Court  of  Texas  in  a 
delayed  telegram  case,  sustaining  the  view  that,  though  the 
Injury  sustained  was  solely  mental  pain,  damages  might  be 
recovered.  That  case  has  not  been  consistently  followed  in 
Texas,  and  yet  it  is  true  that  by  the  decisions  of  the 
Supreme  Court  of  that  State,  as  well  as  by  those  of  the 
States  of  Indiana,  Alabama,  Kentucky,  Tennessee,  and 
North  Carolina,  damages  may  be  recovered  in  a  case  like 
the  one  at  bar.  Stuart  v.  Telegraph  Co.y  ^^  Tex.  580,  18 
S.  W.  Rep.  351 ;  Railway  Co.  v.  Wilson,  69  Tex.  739  (7 
S.  W.  Rep.  653);  Telegraph  Co.  v.  Cooper,  71  Tex.  507 
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t9  S.  W.  R^j».  ^:^^  :  Teiegraj^  Co.  t.  Broesche^  72  Tex. 
6M  'IM  S.  W.  R^p.  TUk  Same  w.SimpHon,  73  Tex.  423 
1 11 S.  W.  R-p.  3'v>  :  Same  r.  Aflams.  75  Tex.  531  (12  S.  W. 
Rep.  STiT-:  Waifjfirorth  f.  Telefjraph  Co.^  86  Tenn.  695 
<S  S.  W.  R^p.  574  :  lieei^  t.  .SWiii^,  12:3  Ind.  294  (24  N.  R 
R^p.  1»>3  :  B^nsJ'^tj  v.  .'^///j/=.  39  Fed.  Rep.  181;  Teleffraph 
Co.  w.  Ilf^nderfion^  89  Ala.  510  (7  South.  Rep.  419); 
Thorn i^upn  v.  Telegraph  Co..  106  X.  C.  549  (11  S.  E.  Rep. 
2ifit«':  Chapman  v.  .SV#iii€>  <Ky.),  13  S.  W.  Rep.  880; 
FoMiigr  V.  Same.  Hi7  X.  C.  370  (11  S.  E.  Rep.  1044); 
ThompMpn  w.  Same^  ln7  N.  C.  449  (12  S.  K  Rep.  427); 
Thomp.  Elect.,  >i:^.S  and  oases  cited. 

This  line  of  authorities  dep>ends  altogether  on  the 
case  Cif  So  Ih-lle  f.  Telegraph  Co.^  55  Tex.  308,  which 
was  d«riM^l  in  1?^1.  No  authority  can  be  found  to 
supfort  the  contention  previous  to  that  cas»=*,  and  that  is 
f«.»nnJe-i  on  a  m^re  su^rgestion  of  a  text  writer  on  the  sub- 
J-^'t  of  n^-i:li.r»^7ioe.  Tne  d<x*trine  was  vigorously  attacked 
in  an  able  dissenting  opinion  in  the  case  of  Wad^ 
HTorih  V.  Telegraph  Co.,  d^  Tenn.  695  (8  S.  W.  Rep.  fi74X 
by  Chit=*f  Ju-itice  Luktox,  of  the  Supreme  Court  of  Tennes- 
see. We  think  the  rule  first  laid  down  bv  the  Texas  court 
is  a  departure  from  the  sound  and  safe  principles  of  the 
common  law.  The  difficulty  of  estimating  a  i)ecuniary 
comivusation  for  mental  anguish  is  itself  a  sufficient  reason 
for  the  c«»nHnon-law  rule  in  preventing  a  recovery  for  men- 
tal anirui^h  in  actions  for  simple  negligence  or  breach  of 
contract.  Tlie  amount  of  litigation  which  would  grow  out 
of  the  ad*>ption  of  such  a  rule  would  be  intolerable. 
The  mea>ure  of  damages  to  be  adopted  would  be  so  indefi- 
nite an»l  so  undetinable  as  to  subject  the  defendant  in  such 
cases  to  the  possibility  of  great  oppression.  The  difficulty 
of  securini:  evidence  as  to  the  actual  mental  suflFering  is 
anotht-r  rea>'»n  why  it  could  not  be  made  the  sole  basis  of 
an  artion.  It  has  generally  been  allowed  to  be  considered 
as  an  element  in  fixing  damages  in  two  classes  of  cases. 
The  first  is  wliere  there  has  been  a  physical  injury  and 
physical  suffering  of  such  a  character  that  it  would  be  dif- 
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ficnlt  to  distinguish  between  the  mental  and  physical  suf- 
fering;  and  the  second  class  of  cases  is  where  the  injury 
cothplained  of  contains  an  element  of  malice,  and  the  dam- 
ages for  mental  suffering  are  left  to  the  jury  to  be  fixed  as 
a  kind  of  punitive  or  exemplary  damages.  This  case  of 
course  comes  under  neither  head.  In  slander  and  libel,  the 
action  cannot  be  founded  solely  on  mental  suffering.  There 
must  be  some  other  damage  alleged  before  a  cause  of  action 
is  stated. 

Without  a  full  examination  of  the  authorities,  it  is  suffi- 
cient to  say  that  the  Federal  authorities  and  a  large  number 
of  others  sustain  the  view  here  taken.  Wilcox  v.  Railroad 
Co.,  (4th  Circuit,)  52  Fed.  Rep.  264  (3  C.  C.  A.  73);  CJiap^ 
man  v.  Telegraph  Co*^  15  S.  E.  Rep.  901  (decision  by  the 
Supreme  Court  of  Georgia,  Lumpkin,  J.);  Cratvson  w. 
T^egraph  Co.^  47  Fed.  Rep.  544 ;  Chase  v.  Telegraph 
Co.,  44  Fed.  Rep.  554,  where  all  the  authorities  are  cited  ; 
West  V.  Telegraph  Co.,  39  Kan.  93  (17  Pac.  Rep.  807); 
JRuBseU  V.  Same,  3  Dak.  315  (19  N.  W.  Rep.  408);  Tele^ 
graph  Co.  v.  Rogers,  68  Miss.  748  (9  South.  Rep.  823 ; 
Lynch  V.  Knight,  9  H.  L.  Cas.  577 ;  Commissioners  v. 
CouUas,  L.  R.  13  App.  Cas.  222. 

The  demurrer  to  the  petition  will  be  sustained,  and  if  no 
amendment  can  be  made  introducing  an  element  of  actual 
pecuniary  loss,  which  from  the  statements  of  the  petition 
seems  unlikely,  judgment  will  be  entered  upon  this 
demurrer. 


NoTB.— This  case  is  cited  in  Matthew  (JonneU  v.  W.  U,  Tel  Ck>.,  ante^ 
p.  748. 
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"Western  Union  Telegrap: 

U.  8.  Circuit  CouH  of  AppetO; 
(67  Fed.  B 


Hm  kddieaBee  cannot  recover  d&mag 
»  tel^ram  for  the  transmiaidon  of  ' 
the  ooTopKuy  knowledge  that  the  ooc 

Duutf^  for  mental  suffering  caused 
anDouacing  the  illnesa  of  a  relative,  c 
be  awarded  against  a  telegraph  oomp 

In  abaenoeof  statut«,  Federal  courts  ar 
oouTts  as  to  the  liability  of  telegr 
default  in  transmiRsion  or  deliverj. 

Gases  of  this  series  cited  in  opinion :  C 
1.P.S38;  ir.  [7.7V.  Co.  y.  Broett 
Youns.  vol.  3,  p.  777  ;  H'.  U.  Tel.  t 
reJ.  Co.  V.  Longicill,  Tol.  2,  p.  638 ; 
«B5;  IP.  U.  Tel.  Co.  v.  DuBoia.  vol. 
vol.  S,  p.  7M ;  Chapman  v.  H'.  U.  I 
T.  »'.  U.  Tel.  Co.,  vol.  2,  p.  736;  ft 
IT.  U.  Tel.  Co.  v.  Jone$.  vol.  8,  p.  1 
p.  838 ;  W.  U.  Tel  Co.  v.  BoientreU 
Kaliont.  vol.  3,  p.  799  :  Tel.  Co.  v.  ! 
V.Tel.  Co.. vol.  1, p.  348;  ifiuMHv. 
T.  W.  V.  Tel.  Co..  vol.  2,  p  588 ;  CA< 
Cnucton  V.  IF.  U.  Tel.  Co.,  vol.  3.  p 
4.  pi.  829  ;  W.  U.  Tel.  Co.  v.  Coopei 
Brmo'i.  vol,  2,  p.  812. 

In  error  to  the  Circuit  Court 
Noi'thern  District  of  Texas. 
Statement  by  Pardee,  Circu 
The  defendant  in  error  broi 
plaintiff  in  error  in  the  Diatrii 
State  of  Texas,  and  caused  su 
able  to  the  January  term,  1892, 
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tion  of  the  plaintiff  in  error  the  case  was  duly  removed  to 
the  Circuit  Court  of  the  United  States  for  the  Northern 
District  of  Texas.  After -each  removal  the  plaintiff,  defend- 
ant in  error  here,  filed  his  first  amended  original  petition,  in 
lieu  of  all  other  petitions,  upon  which  the  case  was  tried  and 
which  reads  as  follows :  "  Now  comes  A.  Wood,  plaintiff  in 
above-styled  cause,  complaining  of  defendant,  the  Western 
Union  Telegraph  Company,  and  files  this  his  first  amended 
original  petition,  in  lieu  of  his  original  petition  herein,  and 
for  amendment  shows  the  court  that  plaintiff  resides  in 
Coryell  county,  Tex. ;  that  the  defendant  is  a  body  corpo- 
rate, duly  incorporated,  and  has  an  office  and  agent,  A.  W. 
Lyman,  in  Gatesville,  Coryell  county,  Tex.  ;  that  said 
defendant  is  doing  business  in  the  State  of  Texas,  and 
engaged  in  transmitting  messages  for  hire ;  that  the  said 
defendant  corporation  now  owns  and  operates,  and  did  so 
own  and  operate  a  telegraph  line,  on  the  22nd  day  of  Octo- 
ber, 1891,  from  the  town  of  McGregor,  in  the  county  of 
McLennan,  State  of  Texas,  to  the  town  of  Gates ville,  in 
Coryell  county,  Tex. ;  that  a  brother  of  the  plaintiff,  G.  W. 
Wood,  resided  in  Jefferson,  Marion  county,  Tex.,  at  which 
point  the  defendant  was  also  operating  its  said  line  of  tele- 
graph ;  that  about  said  date  the  said  brother,  G.  W.  Wood, 
became  very  ill,  and  desiring  the  presence  of  plaintiff,  to 
comfort  him  in  his  last  illness,  and  to  settle  important  busi- 
ness matters,  he  procured  a  telega m  to  be  sent  to  his  son, 
John  A.Wood,  who  resided  in  McGregor,  McLennan  county, 
Tex.,  requesting  the  presence  of  his  said  son  and  plaintiff's 
nephew,  and  requesting  said  son  to  notify  plaintiff  of  his  said 
illness ;  that  on  the  22nd  day  of  October,  1891,  the  said  John 
A.  Wood,  in  response  to  said  telegram,  sent  him  by  his 
father's  request,  and  as  the  agent  and  acting  for  plaintiff, 
delivered  to  the  agent  of  defendant,  in  McGregor,  Tex.,  a 
telegram  substantially  as  follows : 

7b  A.  U*>>od,  OaiewUlet  TtxoB :  Received  telegram*    Pa  is  very  low 
Aaked  to  wire  jou. 

John  A.  Wood. 
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Plaintiff  shows  that  the  pei 
said  telegram,  was  the  said  Or. 
W.  Wood  died  at  hie  home  in 

day  of  October,  1891 ;  thai 

was  delivered  to  defendant's  a, 
was  paid  for  by  John  A.  Wo 
said  telegram  was  the  amount 
agent  of  defendant,  the  same  l 
ary  charges  for  such  services, 
said  message  was  correctly  trai 
office  of  defendant  in  Gatesvill 
ntes  past  eleven  o'clock  A.  M. 
that  the  plaintiff  then,  and  f 
date  of  said  message,  resided  v 
the  town  of  Gatesville;  that  1 
mile  of  defendant's  office,  and 
well  known  to  defendant  in  Ga 
inhabitant  of  said  town ;  thai 
and  about  home,  all  said  da 
notwithstanding  he  was  well  k 
residence  in  said  town,  and 
importance  and  contents,  and 
of  said  message  to  plaintiff 
importance  thereof,  and  that  i 
made  known  to  defendant  a 
received  by  John  A.  Wood,  an 
ing  defendant's  agent  thereof 
defendant  not  only  failed  to 
did  not  deliver  same  at  all ; 
deliver  said  telegram  as  it  had 
sioned  by  its  own  wilful  and 
gence.  Plaintiff  shows  that  ha 
ered  said  telt-grara  or  had  t: 
time  before  the  hour  of  2  ■ 
it  was  received,  plaintiff  cou 
on  his  way  to  see  liis  broth 
Gatesville  at  half  pasttwo 
i-eached  his  brother's  resident 
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days  before  his  death  ;  that,  had  said  telegram  been  deliv- 
ered at  any  time  before  said  hour  on  the  day  after  it  was 
received,  he  could  and  would  have  been  with  his  said 
brother  at  least  one  day  before  his  death.  Plaintiff  further 
shows  that  at  the  time  of  the  death  of  said  G.W.Wood  there 
existed  certain  business  transactions,  of  great  importance 
and  value,  between  him  and  plaintiff,  which  were  in  an 
unsettled  condition,  and  by  his  death  the  same  remains  to 
be  settled  with  his  heirs,  which  will  occasion  much  expense, 
time,  and  trouble,  to  plaintiff's  great  damage,  and  which 
have  caused  plaintiff  distress  and  worry  of  mind  ;  that 
by  reason  of  defendant's  wilful  and  careless  neg- 
ligence this  plaintiff  was  deprived  of  the  privilege 
of  being  at  the  bedside  of  his  brother  in  his  last  ill 
ness,  and  comforting  him  in  his  death,  and  from  attend- 
ing his  funeral  and  burial,  and  by  his  presence  comforting 
and  consoling  the  bereaved  family  of  his  deceased  brother, 
to  his  great  distress  and  mental  agony  and  pain.  And 
plaintiff  says,  by  reason  of  all  of  said  allegations  herein  set 
out,  he  has  been  damaged  by  said  defendant  in  the  full  sum 
of  twenty -five  hundred  dollars  actual  damages,  and  on 
account  of  defendant's  wilful  conduct  and  gross  negli- 
gence, in  failing  to  deliver  said  telegram,  he  has  been  dam- 
aged in  the  further  sum  of  twenty-five  hundred  dollars  as 
exemplary  damages.  Wherefore,  plaintiff  prays  for  judg- 
ment for  said  sum  of  twenty  five  hundred  dollars  actual 
damages,  and  twenty-five  hundred  dollars  exemplary  dam- 
ages, and  costs  of  suit ;  and  he  prays  such  further  relief, 
both  legal  and  equitable,  general  and  special,  as  he  may  be 
entitled  to,  and  in  duty  bound  will  ever  pray,"  etc. 

To  this  petition  the  plaintiff  in  error,  defendant  in  the 
court  below,  filed  its  first  amended  original  answer  in  lieu 
of  all  other  pleas  theretofore  filed  in  the  case,  and  therein, 
as  permitted  by  the  practice  in  the  State  of  Texa43,  first 
demurred  generally  to  the  plaintiff's  petition  as  insufficient 
in  law.  then  specially  demurred  : 

(1)  That  in  so  far  as  plaintiff  seeks  to  recover  damages 
for  alleged  failure  to  arrange  business  matters,  and  for 
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alleged  mental  suffering  and  d 
oient,  for  the  reason  that  sue) 
tain,  and  not  within  contemp 
time,  and  not  an  element  of  a 
and,  nnder  the  allegations  of 
at  all. 

(2)  That,  in  so  far  aa  plainti 
ages  therein  for  alleged  men 
insnfficient,  in  this :  that  the 
below  the  jurisdiction  of  the  C 

The  defendant  also  filed  t 
traverse  of  the  allegationa  of 
plea  setting  np  the  cootribub 
tifl ;  also,  a  special  plea  settii 
regnlations  of  the  defendant 
messages,  under  which  it  on 
delivery,  in  towns  the  size  of  ' 
lialf  a  mile  of  its  office,  and  a 
not,  at  the  time  said  message  ^ 
reside  within  half  a  mile  of  sa 
ments  were  made,  and  no  co 
delivery  of  said  message  ou 
extra  compensation  was  evei 
special  delivery  of  said  messai 

On  the  trial  of  the  cause 
plaintiff  in  the  sum  of  $1,250 
thereon.  The  plaintiff  in  errc 
to  this  court  for  review,  a 
"First  assignment  of  error: 
general  demurrer  of  the  defe 
because  said  petition  failed  to 
which  said  court  could  have, 
tion,  all  of  wliich  appears  at 
petition,  and  said  demurrer 
of  error  :  The  court  erred  ii 
exception  and  demurrer  of  i 
petition.  Third  assignment  ( 
averruling  the  second  specia 
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plaintiff's  said  petition.  Fourth  assignment  of  error :  The 
court  erred  in  overruling  the  third  special  exception  of 
defendant  to  plaintiff's  said  petition.  Fifth  assignment  of 
error:  The  court  erred  in  overruling  the  fourth  special 
exception  of  defendant  to  plaintiff's  petition." 


Oeorge  Denegre^  Walter  2).  Denegre^  T,  L.  Bayne,  Oay^ 
lard  B.  &^Fra7hk  B.  ClarJCy  Jr.^  and  M.  A.  Spoonis  {Oeorge 
H.  Fearons^  Stanley^  Spoonts  &  MeeJc^  and  E.  H.  Meek,  on 
the  brief),  for  plaintiff  in  error. 

8.  B.  Hawkins,  John  Olegg^  and  E.  A.  McDonald  (Mc^ 
Dowelly  Milker  &  Hawkins,  White  <fe  Tayloi,  and  Clegg  & 
Thorpe^  on  the  brief),  for  defendant  in  error. 

Before  Pardee  and  McCormiok,  Circuit  Judges,  and 
LooKE,  District  Judge. 

Pardee,  Circuit  Judge  (after  stating  the  facts  as  above): 
The  right  of  the  defendant  in  error,  plaintiff  in  the  court 
below,  to  recover  damages  in  this  action  must  be  based 
upon  the  contract  entered  into  with  the  Western  Union 
Telegraph  Company  to  transmit  and  deliver  the  message  in 
question  ;  and  this  whether  the  action  is  one  technically 
for  damages  for  breach  of  contract,  or  is  an  action  sound- 
ing in  tort.  The  facts,  as  narrated  in  the  first  original 
amended  petition,  show  that  one  G.  W.  Wood,  a  brother 
of  defendant  in  error,  residing  in  Jefferson,  Marion  county, 
Tex.,  became  very  ill,  and  desiring  the  presence  of  the 
defendant  in  error,  to  comfort  him  in  his  last  illness,  and  to 
settle  important  business  matters,  procured  a  telegram  to 
be  sent  to  his  son,  John  A.  Wood,  who  resided  in  Mc- 
Gregor, McLennan  county,  Tex.,  therein  requesting  t^^e 
presence  of  his  said  son,  and  requesting  said  son  to  notify 
his  brother,  defendant  in  error,  of  his  said  illness.  John 
A.  Wood  thereupon  delivered  to  the  agent  of  the  telegraph 
company,  for  transmission  and  delivery,  the  following 
message : 
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To  A.  Wood.  Gat*»nUe,  TtxoM:  I 
.  .aked  to  wire  70a. 

[Signed; 

The  person  referred  to  as 
•he  said  G.  W.  Wood.     At  t 

ielivered  to  the  telegraph  con 
lUid  delirerr.  the  price  dem&ii 
T«id  by  said  John  A.  Woe 
•!-*f<*adaDt  in  error  was  a  part 
thus  entered  into,  nor  does  it 
was  entered  into  for  the  bene 
<>n  the  contrary,  so  far  as 
notire,  it  was  for  the  benefit 
in  the  petition  the  statement, 
response  to  his  father's  telf 
BCting  for  plaintiff,  delivered 
"tc.  but  we  consider  all  that 

A.  Woo-i's  being  the  agent  ai 
••rmr  as  a  statement  of  a  cont 

fact,  and  as  entirely  refuted  i 
in  th-  petition  itself.    The  a 

■ontract,  the  elementary  ruh 

lama^'i  thereon  who  is  not  a 
"  This  rule  is  often  express 

0  tn  sne  on  a  contract  •  who  is 
■■vho  is  not  privy  to  it.'  In 
•>nibodie3  the  principle  that 
lieloQg  to  the  }>erson  who  has 
other,  and.  therefore,  that  no 
formance  of  an  agreeraent 
directly  or  throii:i:h  his  a?ent, 
«hort,  "clear  that  an  action 
rained  by  a  person  who  is  not 
rhe  same  principle  extends  to 
■if  the  contract.  Xo  one,  the 
a  breach  of  contract  merely  b 
i  <r  damage,  since  a  person  ma 

1  if  a  contract  to  which  he  is  n 
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therefore,  he  has  no  rights.  The  loss  he  suffers,  in  so  far, 
of  course,  as  it  arises  merely  from  the  breach  of  the  con- 
tract, is  damnum  absque  injuria,  and  affords  no  cause  of 
action."  Dicey,  Parties,  marg.  pp.  77,  79  ;  3  Bouv.  Inst, 
p.  134. 

We  can  see  no  reason  why  suits  brought  on  contract  for 
the  transmission  of  messages  by  telegraph,  and  where  the 
damages  claimed  are  wiiolly  based  on  nonfeasance,  should 
be  excepted  from  tlie  general  rule.  There  seems  to  be  still 
less  reason  to  make  an  exception  where  the  cnse  further 
shows  that  the  damages  claimed  for  nonfeasance  are  unac- 
companied by  injury  to  the  person  or  purse. 

In  Play  ford  v.  Telegraph  Co.,  L.  R.  4  Q.  B.  706,  where 
the  plaintiff  sued  for  damages  for  the  erroneous  transmis- 
sion of  a  message  by  telegraph,  sent  to  him  by  merchants 
from  whom  he  had  asked  an  offer  for  ice,  it  was  held  that 
the  defendant's  liability  arose  only  from  contract.  As  Sir 
Robert  Lush,  delivering  the  opinion  of  the  court,  said  : 

"The  only  question,  therefore,  is,  with  whom  was  the 
contract  made  ?  And  to  this  there  can  be  but  one  answer :  It 
was  made  with  Messrs.  Rice  &  Hellver.  The  offer  was  sent 
by  them  on  their  own  behalf,  and  in  their  own  interest.  In 
so  doing  they  acted,  it  is  true,  on  the  invitation  of  the 
plaintiff,  but  not  as  his  agents,  or  as  representing  him.  * 
*  *  It  follows  that  the  plaintiff,  who  is  a  stranger  to  the 
contract  with  the  company,  cannot  maintain  an  action 
against  them  for  the  breach  of  it." 

In  the  case  of  HaUivay  Co.  v,  Levy,  59  Tex.  563,  a  father 
sued  a  railway  companjr,  which  owned  and  operated  a  tele- 
graph line,  for  negligence  in  failing  to  transmit  a  message 
sent  to  him  by  his  son,  informing  him  of  the  sudden  death 
of  his  son's  wife  and  child.  It  was  held  that  the  contract 
between  the  son  and  the  company  could  not  be  made  a  basis 
of  recovery  by  the  father.  In  delivering  the  opinion  of  the 
court,  Mr.  Justice  Stayton  said  : 

*'The  English  cases  hold,  substantially,  that  a  person  to 
whom  a  message  is  sent  cannot  maintain  an  action,  notwith- 
standing pecuniary  injury  may  result  to  him  by  the  failure 


M6  AMERICAN  ELE< 

of  ft  telegraph  company  corr 
lime,  to  tiansmit  it,  onless  t 
MHi  to  whom  the  message 
through  which  privity  of  coot 
T.  Tdcffraph  Co.,  L.  R.  4  Q. 
been  accepted  by  the  courts 
them  have  gone  to  the  extent 
vhom  the  message  is  sent  m 
□cffligence  of  a  telegraph  co 
oataTerment  and  proof  of  i 
sustained  thereby." 

Id  Sliot  V.  Teiegraph  Oo., 
rhe  plaintiffs  were  operating  : 
their  saw,  one  of  the  firm 
:uid  engaged  Stewart,  a  mn 
'el^raph  to  St.  Louis  to  pi 
saw  for  nse  in  the  mill.  A  d 
iianded  to  a  traveling  agent  c 
it  was  addressed.  Tbe  agen 
but  sent  another,  in  terms,  "! 
cHie  Disston  circnlar  ripsaw,  fi 
siening  it  himself.  It  was  n< 
the  telegraph  company  that 
plaintiffs,  and  the  court  held 
by  plaintiffs  against  the  teleg 
want  of  the  saw,  or  for  the  f 
In  delivering  the  opinion  of  I 
said: 

'*  It  appears  that,  in  delivt 
himself.  McAllen  was  not  act 
Siimby  Stewart,  which  was  toe 
5iage  written  by  the  latter.  I 
icho  was  adiiressed,  he  probal 
■mler  himself.  •  *  *  At 
iied  to  send  that  dispatch 
idewfore.  the  dispatch  of  pla 
itenefil.  In  the  case  of  TW 
ft-x.  654  (10  S.  W.  Rep.  734), 
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Biessage  for  transmission  was  authorized  to  do  so  by  the 
plaintiff,  who  was  immediately  present  when  it  was  deliv- 
ered. The  damages  claimed  were  for  the  loss  accruing  by 
reason  of  plaintiff's  mill  lying  idle  for  want  of  the  saw. 
The  face  of  the  message  did  not  advise  the  defendant  that 
it  was  intended  for  the  benefit  of  plaintilTs,  or  that  such 
persons  existed,  and  there  was  no  evidence  that  defend  ant's 
agent  knew  the  fact  that  the  mill  was  idle  for  want  of  the 
saw.  Therefore,  plaintiffs  could  not  have  recovered  dam- 
ages for  the  loss  resulting  from  this  source.  If  they  had 
proved  that  the  message  written  by  Stewart  was  delivered 
to  the  agent,  they  could,  under  the  evidence,  have  recov- 
ered only  the  money  paid  for  its  transmission." 

Again,  in  Telegraph  Co.  v.  Young,  77  Tex.  245  (13 
S.W.  Rep.  985),  it  was  held  that  "  the  liability  of  atelegraph 
company  regarding  the  delivery  of  a  message  must  be 
determined  by  the  character  of  its  contract." 

We  have  examined  the  Texas  cases  cited  by  the  appellee, 
where  the  person  to  whom  a  telegraphic  message  was 
directed  has  been  permitted  to  maintain  ^n  action  for  the 
recovery  of  damages  against  a  telegraph  company  for  negli- 
gence in  the  transmission  or  delivery  of  the  message  ;  but 
we  do  not  find  in  any  of  them  that  the  Case  of  Levy,  59 
Tex.  663,  has  been  overruled,  or  even  doubted,  but  that  in 
each  case,  in  the  opinion  of  the  court,  the  circumstances 
showed  the  party  suing  had  either  himself  procured  the 
sending  of  the  message,  and,  therefore,  was  privy  to  the 
contract,  or  was,  to  the  knowledge  of  the  telegraph  com. 
pany,  the  party  for  whose  benefit  the  message  was  intended. 

In  the  present  case,  as  we  have  seen,  the  plaintiff  himself 
neither  procured  the  dispatch  to  be  sent,  nor  paid  the  consid- 
eration, nor  was  the  telegraph  company  informed,  either  in 
terms,  or  by  the  tenor  of  the  dispat(»h,  that  it  was  for  his 
benefit,  but  was  informed,  so  far  as  the  message  itself  read, 
that  it  was  sent  at  the  request,  and  for  the  benefit,  of  another 
party.  In  our  opinion  the  general  exception  and  demurrer 
to  the  first  amended  original  petition  shouid  have  been  sus- 
tained.    Besides  demurring  generally,  the  defendant  in  the 
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Gonrt  below,  plaintiff  in  error  here,  specially  excepted  and 
demarred  to  so  much  of  the  first  amended  original  petition 
as  sets  forth  a  right  to  recover  damages  for  allied  mental 
soffering  and  distress,  upon  the  gronnd  that  such  damages 
are  remote,  uncertain,  and  not  within  the  contemplation  cf 
the  parties  at  the  time,  and  not  an  element  of  actual  dam. 
ages  in  the  case,  and,  under  the  allegations  of  the  i)etition, 
are  not  recoverable.  The  overruling  of  this  special  demur- 
rer is  assigned  as  error,  and  it  presents  the  question  whicli 
has  been  mainly  considered  in  the  argument  of  this  case. 

Defendant  in  error  contends  "  that  mental  anguish,  unac- 
companied by  injury  to  person  or  purse,  is  actual  damage, 
and  may  be  recovered  as  such."  He  supports  his  contention 
with  a  line  of  decisions  rendered  in  the  Supreme  Courts  of 
Kentucky,  Tennessee,  Alabama,  North  Carolina,  Indiana, 
generally  following  the  Texas  decisions,  and  with  quotations 
as  to  the  law  on  the  subject  from  several  text  writers  of 
reputation.  Telegraph  Co.  v.  Adams,  75  Tex.  636  (12  S. 
W.  Rep.  S57) :  Anderson  v.  Telegraph  Co,  (Tex.  Sup.),  19 
8.  W.  Rep.  285  :  Martin  v.  Telegraph  Co.  (Tex.  Civ.  App.), 

20  S.  W.  Rep.  861 ;  Telegraph  Co.  v.  Long  will  (N.  M.j, 

21  Pac.  Rep.  339 :  Telegraph  Co.  v.  Allen,  66  Miss.  549 

(6  South.  R-p.  401 1 :  Telegrajyh   Co.  v.  Dubois,  128  III. 

248  (21  N.  E.  Rep.  4) ;  Young  w.  Telegraj^h  Co.,  107  N. 

C.  370  (11  S.  E.  R-p.  1044) ;  Cliapman  v.  Telegraph  Co 

(Ky.),  13 S.  \V.  Rep.  880;  Ifadsicorth  v.  Telegraph  To.* 

86  Tenn.  695  (;8  S.  W.  Rep.  574) ;  Telegraph  Co.  v.  I>ryhurr^ 

35  Pa.  St.  23> ;  Beese  w.  Tdegraph  Co.,  123  Ind.  2:^)4  (24 

X.  E  Rep.  163j ;  Shear,  i  R.  Xeg.  §  560 ;  Gray,  Com.  Tel. 

C5  et  seq.  ;  Thomp.  Elect.  §  424  e<  seg.  ;  3  Suth   Dam.  314 : 

2  Thomi>.  Neg.  847,  §11*5  Lawson  Rights,  Rem.  &  Pr.  § 

1972;  Tth graph  Co.  v.  Beringer,  MTex.  38  {19  S.  W.  Rep. 

336^ ;  Telegraph  Co.  T.  Jones,  81  Tex.  271  (16  S.  W.  Rep. 

\(k^\\  TeUnaph  Co.  v.  Moore.  76  Tex.  67  (12  S.  W.  Rep. 

949) ;  Telegraph  Co.  v.  Edsall,  74  Tex.  333  (12  S.  W.  Rep. 

41):  Telegraph  Co.  v.  Feegles,  75  Tex.  537  (12  S.  AV.  Rep. 

StVii;  Polls  V.  Telegraph  Co.,  82  Tex.  545  (18  S.  W.   Rei*. 

Ol^)  ;  Telegraph  Co.  v.  Ward  (Tex,  App.)  19  S.  W.  Rep. 
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898) ;  Telef/rap?i  Co.  v.  Rosentreter,  80  Tex.  406  (16  S. 
W.  Rep.  29) ;  Telegraph  Co.  \.  Nation  s^  82  Tex.  89  (18  S- 
W.  Rep.  709). 

A  careful  reading  of  the  cases  cited  will  show  that,  in  tlie 
main,  they  do  not  declare  the  general  proposition  applic- 
able to  all  cases,  that  mental  anguish  resulting  from  the 
breach  of  a  contract,  or  even  from  the  neglect  of  a  dnty> 
unaccompanied  with  actual  injury  to  the  person  or  purse, 
will  support  an  action  for  damages  ;  but  they  rather  make 
an  exception  as  against  corporations  and  quasi  public  agen- 
cies, which,  from  the  character  of  their  business  as  common 
carriers,  or  in  the  nature  thereof,  and  from  the  public  privi. 
leges  enjoyed,  are  said  to  be  charged  with  a  public  duty,  as 
well  as  obligated  to  particular  individuals  under  special 
contracts.  The  logic  seems  to  be  that,  as  they  are  charged 
with  duties  to  the  public,  they  may  be  held  liable  for  mental 
anguish,  unaccompanied  with  other  injury,  resulting  from 
the  breach  of  the  contract ;  and  this,  not  exactly  as  puni 
live  damages  or  smart  money,  but  rather  as  a  case  where 
damages  should  be  allowed  to  the  aggrieved  individual  in 
order  to  impress  upon  the  defendant  the  great  importance 
of  faithfully  performing  his  duty  to  the  public.  We  do 
not  refer  to  this  for  the  purpose  of  criticising  the  argument, 
but  rather  to  suggest  that  telegraph  companies,  and  other 
quasi  public  agencies  referred  to,  are  engaged  in  commerce, 
(IF.  V.  Tel.  Co.  V.  Texas,  105  U.  S.  460) ;  that  their  rights! 
duties  and  obligations  under  contracts  iu  the  line  of  their 
business  are  matters  arising  under  the  general  law ;  and 
that  in  the  courts  of  the  United  States  the  questions  arising 
thereunder,  in  the  absence  of  controlling  statutes,  are  not 
controlled  by  the  decisions  of  the  courts  of  last  resort  of 
any  particular  State  in  reference  to  like  matters,  although 
the  cause  of  action  originated  in  said  State.  Railway  Co,  v. 
Prentice,  147  U.  S.  105  (13  Sup.  Ct.  Rep.  261);  Railroad 
Co.  V.  Baugh,  13  Sup.  Ct.  Rep.  914,  recently  decided,  not 
yet  officially  reported. 

The  general  rule  that  mental  anguish  and  suffering,  unat 
tended  by  any  injury  to  the  person,  resulting  from  simple 
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actionable  negligence,   cannot  be  sufficient    basis  for  an 
ai'tion  for  tlie  recovery  of  damages,  is  maintained  and  sup. 
ported  by  an  unbroken  line  of  English  authorities,  by  the 
conceded  state  of  the  general  law  prior  to  the  So  BeUe 
Casef  55  Tex.  308  (in  1881),  and  by  the  uniform  decisions  ol 
the  Federal  Courts,  and  decisions  of  the  Supreme  Courts  of 
Nevada,   Dakota,    Kansas,    Maine,    Mississippi,   Georgia, 
Massachusetts,  and  by  the  opinions  of  several  text  writers  ol 
unquestioned  standing  as  expounders  of  the  law.    Lynch 
V.  Knight.   9   H.   L.  Cas.  577;    FlemingtonY.  Smithers^i 
Car.  &  P.  292  ;  Raihcay  Co.  v.  CouUas,  13  App.  Cas.  229; 
Johnson  V.  Welh,  6  Nev.  224;  Hussell  v.  Telegraph  Co^ 
3  Dak.  315  (19  X.  W.  Rep.  408) ;  Salina  v.  Trosper,  27  Kan. 
564;  West  w.  Telegvaph  Co.,  39  Kan.  95  (17  Pac.  Rep.  807); 
Wyman  v.  Lenritt,  71  Me.  227 ;  Telegraph  Co.  v.  Rogers, 
(Miss.\  9  South.  Kep.  823;  Chase  if.  Telegraph  Cl9.,44 
Fed.  Rep.  554;  Crawson  v.  Telegraj^h  Co.^  47  Fed.  Rep. 
544;  Chapman  v.  Telegraph  Co.  (Ga.),   15  S.  E.  Rep.  901; 
Canning  v.  WiUiamstown,  1  Cash.  451 ;    Wilcox  v.  Rail- 
road Co..  52  Fed.  Rep.  264  (3  C.  C.  A.  73) ;  Tgler  v.  Trfe- 
graph  Co..  54  Fed.  Rep.  634  ;  Wood's  M;iyne,  Dam.  p.  74^ 
note :  Woofl,  Ry.  Law,  p.  1238;  5  Amer.  &  Eng.  Enc.  Law^ 
p.  42,  note  2:  Pierce,  R.  R.  302;  Railroad  Co.  v.  Stables, 
02  Hi.  32(> :   C////  of  Chicago  v.  McLean,  133  111.  148  (24  N. 
E.  Rep.  527);  Trigg  v.  Railroad  Co.,  74  Mo.  147;   Wahh 
V.  Railroad  Co.,  42  Wis.  23.     See,  also,  Kennon  v.  Gilmei 
131  U.  S.  ^>2  «9  Sup.  Ct.  Rep.  696) ;  Tencilliger\.  Wands,  17 
X.  Y.  54  :  R'ldroad  Co.  v.  Packer,  9  Bush.  455  ;  Joch  v.  Danh 
icardt.  85  111.  331  ;  Paine  y.  Railroad  Co.,  45  Iowa,  570; 
R'liU  »a  I  Co.  V.  S'erens,  9  Heisk.  12  ;  Mueford  v.  CleweU, 
21  Ohio  St.  191 ;  Freese  v.    Tripp,  70  111.  497 ;  Clinton  v 
Laning.  61  Mich.  355(28  N.W.  Rep.  125) ;  Meidelv.  Aidhis, 
71  ni.  241  ;  Masters  v.  Warren,  '21  Conn.  293;  Stewart  v. 

Rif^m.  38  Wis.  584. 

We  have  carefully  considered  the  question  presented, 
having  been   aided  by  able  counsel  orally  and  with  elab- 
orate briefs,  and  our  conclusion  is  that  upon  principle,  and 
he  weight  of  authority,  damages  cannot  be  recovered  from 
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a  telegraph  company  for  mental  angnish  resulting  from 
simple  negligence  in  the  prompt  delivery  of  a  telegraphio 
message,  as  the  same  are  too  uncertain,  remote,  and 
speculative. 

In  the  case  of  Wadsworth  v.  Telegraph  Co.,  supra, 
Judge  LuRTON,  dissenting,  said  : 

"The  reason  why  an  independent  action  for  such  injuries 
cannot  and  ought  not  to  be  sustained  is  found  in  the 
remoteness  of  such  damages.  *  *  *  Such  injuries  are 
generally  more  sentimental  than  substantial,  depending 
largely  upon  physical  and  nervous  condition.  The  suffer- 
ing of  one  under  precisely  the  same  circumstances  would  be 
no  test  of  the  suffering  of  another.  Vague  and  shadowy, 
there  is  no  possible  standard  by  which  such  an  injury  can 
be  justly  compensatn^d,  or  even  approximately  measured. 
Easily  simulated,  and  impossible  to  disi)rove,  it  falls  within 
all  of  the  objections  to  speculative  damages,  which  are 
universally  excluded  because  of  their  uncertain  character. 
That  damages  so  imaginary,  so  metaphysical,  so  senti- 
mental, shall  be  ascertained  and  assessed  by  a  jury  with 
justness,  not  by  way  of  punishment  to  the  defendant,  but 
as  mere  compensation  to  the  plaintiff,  is  not  to  be  expected. 
That  the  gi'ief  natural  to  the  death  of  a  loved  relative  shall 
be  separated  from  the  addt»d  grief  and  anguish  resulting 
from  delayed  information  of  such  mortal  illness  and  death, 
and  compensation  given  for  the  hitter  only,  is  the  task 
imposed  by  the  law,  as  determined  by  the  majority.  But 
the  rule  in  question  has  not  been  limited,  as  claimed,  to 
actions  based  upon  physical  pain.  It  has,  as  we  have 
already  seen,  tipon  the  authority  of  Mr.  Wood,  been  applied 
to  actions  of  slander  and  libel.  No  matter  how  gross  the 
insult,  or  how  harrowing  to  the  feelings,  there  can  be  no 
recovery  if  the  slander  did  not  imply  a  crime  or  result  in 
some  special  damage.  The  same  rule  aj)plies  in  actions 
brought  for  the  death  of  another.  The  plaintiff  must  have 
a  pecuniary  interest  in  such  life  ;  and  in  such  cases  there 
can  be  no  recovery  for  the  injured  feelings,  the  grief,  or 
angnish  suffered  by  the  plaintiff  in  cx)nsequenr^  of  the 
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death  for  which  the  suit  lies.  This  is  the  rule,  regardless 
of  the  relation  the  deceased  bore  to  the  plaintiff.  Whether 
husband  or  wife,  or  parent  or  child,  the  rule  is  the  same. 
The  damages  are  for  the  i)ecuniary  loss  sustained.  *  *  * 
The  principles  upon  which  this  suit  is  maintained  seem  to  me 
so  radical  a  departure  from  the  headlands  of  the  law,  and 
to  so  seriously  threaten  the  uprooting  of  doctrines  that  I 
have  been  taught  to  revere  as  the  very  foundation  stones  ol 
the  system  of  our  law,  upon  the  subject  of  contracts  and 
damages,  as  to  make  it  my  duty  to  give  expression  to  my 
views  upon  the  questions  involved.'' 

In  the  well  considered  case  of  Telegraph  Co.  v.  Rogers^ 
supra^  Mr.  Justice  Cooper,  after  ably  reviewing  the 
adjudged  cases,  said,  for  the  Supreme  Court  of  Mississippi: 

**We  are  not  disposed  to  depart  from  what  we  considerthe 
old  and  settled  principles  of  law,  nor  to  follow  the  few 
courts  in  which  the  new  rule  has  been  announced.  The 
difficulty  of  applying  any  measure  of  damages  for  bodily 
injury  is  universally  recognized  and  commented  on  by  the 
courts.  But  in  that  class  of  cases  demands  for  simulated  or 
imaginary  injuries  are  far  less  likely  to  be  made  than  will 
be  those  in  suits  for  mental  pain  alone.  No  one  but  the 
plaint ilF  can  know  whether  he  really  suffers  any  mentiil 
disturbance,  and  its  extent  and  severity  must  depend  upon 
his  own  mental  peculiarity.  In  the  nature  of  things, 
money  can  neither  palliate  nor  compensate  the  injury  he  has 
sustained.  '  Mental  pain  and  anxiety  the  law  cannotvalue, 
and  does  not  pretend  to  redress,  when  the  unlawful  act 
complained  of  causes  that  alone.'  Lynch  v.  Knight^  9 
H.  L.  Cas.  577.  The  rapid  multiplication  of  cases  of  this 
character  in  the  State  of  Texas  since  the  case  of  So  Relh 
indicates  to  some  extent  the  field  of  speculative  litigation 
opened  up  by  that  decision.  The  course  of  decision  shows 
how  difficult  the  subject  is  of  control.  In  So  Relics  coMt 
it  was  held  that  the  sendee  of  the  undelivered  message, 
who  had  paid  nothing  for  its  transmission,  might  recover 
for  the  mental  suffering  flowing  from  its  non-delivery.  In 
Railroad  Co.  v.  Levy,  69  Tex.  664,  that  case  was  over- 
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ruled  in  so  far  as  the  right  of  action  was  recognized  in  the 
sendee,  and  it  was  held  that  only  the  person  entering  into 
the  contract  with  the  company  might  sue.  But  in  Tele^ 
graph  Co.  v.  Cooper,  71  Tex.  507  (9  S.  W.  Rep.  593), 
where  tlie  husband  had  sent  the  dispatch  calling  a  phy- 
sician to  attend  his  wife  in  her  confinement,  it  was  held 
that  the  husband  (the  sender  of  the  message)  could  not 
recover  for  his  mental  sufferings,  caused  by  the  negligence 
of  the  company  in  failing  to  deliver  the  messasce,  but  that, 
suing  in  right  of  his  wife  (who  was  not  a  party  to  the  con- 
tract with  the  company),  he  might  recover  for  her  mental 
suffering.  It  is  held  in  that  State  that  the  telegraph  com- 
pany must  be  informed,  either  by  the  face  of  the  message, 
or  by  extraneous  notice,  of  the  relationship  of  the  parties, 
and  the  purport  of  the  message,  to  warrant  the  recovery  of 
damages  for  mental  suffering.  It  has  been  decided  that 
this  dispatch  did  not  sufficiently  indicate  these  facts : 
*  Willie  died  yesterday  at  six  o'clock.  Will  be  buried  at 
Marshall  Sunday  evening.'  {Telegraph  Co.  v.  Brown, 
71  Tex.  72S,  10  S.  AV.  Rep.  323),  while  the  following  one 
did:  'Billie  is  very  low.  Come  at  once,'  {Telegraph  Co^ 
V.  Moore,  76  Tex.  66, 12  S.  W.  Rep.  949).  And  a  distinction 
seems  to  be  drawn  between  the  negligence  of  failing  to  deliver 
a  dispatch  which  causes  mental  pain  and  suffering,  and  fail. 
ing  to  deliver  one  which  if  delivered  would  relieve  such  suf- 
fering. In  Rowell  v.  Telegraph  Co.,  75  Tex.  26, 12  S.  W.  Rep. 
634,  the  plaintiff  and  his  wife  had  received  information  of  the 
dangerous  illness  of  her  mother.  Subsequently,  a  dispatch 
was  sent,  containing  information  of  the  mother's  improved 
condition.  This  dispatch  the  company  failed  to  deliver. 
Suit  was  brought,  but  recovery  was  denied,  the  court  say- 
ing :  '  The  demurrer  was  properly  sustained.  The  dam- 
age here  complained  of  was  the  mere  continued  anxiety 
caused  by  the  failure  promptly  to  deliver  the  message. 
Some  kind  of  unpleasant  emotion  in  the  mind  of  the 
injured  party  is  probably  the  result  of  a  breach  of  contract, 
in  most  cases.  But  the  cases  are  nire  in  which  such  emo- 
tion can  be  held  to  be  an  element  of  the  damages  resulting 
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this  decision  is  to  deny 
mental  soSeiing  contempl 
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tinction  drawn  by  the  com 
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will,  howerer,  appear  in  < 
forced  to  resort  to  refined 
to  restrict  it.  We  prefei 
serration  of  the  old  law. 
are  of  the  opinion  that  i 
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Note.— This  case  is  cited  La  8v 
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Michael  Gahan  v.  Western  Union  Telegraph  Com- 
pany. 

U.  8.  Circuit  Court j  Diet.  Minnesota,  Jan.  f ,  1894, 

(59  Fed.  Rep.  433.) 

Failube  to  deliveb  telegram.— Minnesota  statute. — Mental 

distress. 

Neither  under  the  Minnesota  statute,  which  limits  the  recovery  against  a 
telegraph  company  for  error,  delay,  &c. ,  in  the  transmission  of  telegrams, 
nor  at  common  law,  can  the  addressee  of  a  telegram  recover  damages  for 
mental  distress  caused  by  mere  negligent  failure  of  the  company  to 
deliver  a  telegram  presented  by  his  agent  for  delivery  to  him. 

Gaae  of  this  series  cited  in  opinion :  Young  v,  W»  U,  Tel,  Co.,  vol.  8,  p.  734. 

Verdict  directed  for  defendant. 

Statement  by  Williams,  District  Judge. 

Plaintiff's  brother,  Thomas  Gahan,  on  January  14,  1891, 
filed  at  Chicago,  HI.,  for  transmission  to  plaintiff,  at  South 
St.  Paul.,  Minn.,  paying  the  tolls  thereon,  the  following 
message. 

Chicaqo,  January  14,  1891. 
To  Michael  G^han,  South  St.  Paul :  Your  brother  Wm.  Gahan  is  dead 
Come  at  once.    WiU  be  buried  Friday. 

[Signed],  Thomas  Qahan- 

The  message  was  transmitted  to  St.  Paul,  and  there  lost, 
in  some  way  not  explained,  and  not  forwarded  to  its  desti- 
nation, and  plaintiff  was  therefore  not  apprised  of  the 
death  of  his  brother  until  some  days  after  his  burial. 
Plaintiff  brings  this  action  to  recover  damages  for  mental 
anguish  suffered  on  account  of  the  negligent  failure  to 
deliver  the  message.  The  action  is  ex  contractu^  the  com- 
plaint alleging  that  Thomas  Gahan,  who  sent  the  message 
and  paid  the  tolls — forty  cents  —  did  so  as  the  agent  of 
plaintiff.    Defendant  objected  to  the  introduction  of  evi- 
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d^nce  as  to  mental  aogaish,  : 
moved  for  an  instruction  to  th 
defendant. 

Jot.  A.  SchroU,  for  plaintiff 

C.  M.  Ferguson,  for  defend 

Williams.  District  Jndge  ( 
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nneqiiivocally  held  that  the  a 
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plaintiff,  I  do  not  think  yon  ^ 
that  apbolds  that  doctrine,  j 
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to  reason  a  claim  of  this  kind 
must  fiiil.  This  court  hoi 
position  taken  by  defendam 
maintained.  Counsel  has  stat 
tiff  disclaims  anything  on  t 
malicious  disregard  of  the  rig 
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recover  entirely  upon  the  ground  of  negligence  in  the  j)er- 
f ormance  of  the  contract.  There  is  a  claim  that  fifty  cents 
was  exi>ended  in  searching  for  this  telegram,  but  I  think 
that  is  too  remote.  There  is  another  claim  of  forty  cents 
for  sending  the  telegram,  but  counsel  for  plaintiff  says  he 
makes  no  claim  for  that. 

Let  the  record  be  fairly  made  up,  showing  that  counsel 
for  plaintiff  expressly  disclaims  anything  on  the  ground  of 
any  wilful  and  malicious  disregard  of  the  rights  of  plaintiff, 
and  asks  the  recovery  simply  on  the  ground  of  negligence 
on  the  part  of  the  defendant  company  in  the  non-delivery 
of  the  telegram,  thereby  causing  plaintiff  to  suffer  great 
mental  anguish,  and  that  the  court  then  directed  the  jury 
to  find  a  verdict  for  the  defendant.  Ordered  accordingly. 


NOTB. — The  case  of  Fleischner  v.  Pacific  Postal  Tel,  Cable  Co.,  U.  S.  Cip- 
cnit  Court,  Dist.  Oregon,  Dec.  21,  1893  (55  Fed.  Rep.  738),  was  reviewed 
and  reversed  in  i)art  by  the  Circuit  Court  of  Appeals,  reported  66  Fed.  B. 
S99.    The  opinion  of  the  Appellate  Court  will  be  reported  in  voL  5. 
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Memoranda  of  cases  not  selected  for  re-printing  in  full,  and  not  prev- 
fously  mentioned  in  notes.    (Georgia  Telegraph  Statute. 

EUECTRIO  LIOHT  OOMPANY.—  CEBTIFICATB  OF  mOORPORATTON. 

The  People,  ex  reL  The  Municipal  Oas  Company  of  Albany,  v.  FYank 
Rice,  as  Secretary  of  State,  Ac.  New  York  Court  of  Appeals,  April  18^ 
1803.    ass  N.  Y.  161.) 

In  this  case  a  company  which  had  been  incorporated  as  a  gas  company^ 
desired  to  extend  its  operations  to  the  production  of  electric  light,  heat 
and  power ;  and  to  that  end  it  proposed  to  file  an  amended  certificate 
embracing  all  said  purposes.  The  Secretary  of  State  refused  to  file  tho 
certificate,  upon  the  ground  that  a  single  corporation  could  not  produce 
both  gas  and  electricity,  and  it  was  here  sought  by  mandamus  to  compel 
such  filing.  The  decision  involved  the  construction  of  various  statutes.  A 
writ  of  peremptory  mandamus  was  awarded  the  petitioner. 

Electric  light  company. — municipal  contract  and  franchise. 

Newport  v.  Newport  Light  Company.  Kentucky  Court  of  Appeals,  Jan. 
28,  1890.     (89  Ky.  454.) 

Charter  power  to  a  company  authorizing  it  to  furnish  any  city  with  gas 
**  or  other  light,"  empowers  a  city  having  general  power  to  contract,  to 
contract  with  said  company  to  furnish  electric  light.  Such  a  contract 
granting  to  a  comimny  the  exclusive  use  of  the  streets  for  a  term  of  years 
for  maintenance  of  gas  pipes,  although  providing  for  the  adoption  of  other 
means  of  lighting,  does  not  authorize  the  erection  of  electric  light  appli- 
ances, but  for  that  a  new  consent  must  be  obtained. 

An  appeal  was  taken  from  this  decision  to  the  Supreme  Court  of  the 
United  States  {Newport  Light  Co,  v.  Newport,  Feb.  5,  1894,  151  U.  S.  627), 
where  it  was  held  that  no  Federal  question  was  presented  which  conferred 
jurisdiction  on  the  court. 

Ctty  of  Keokuk  y.  Ft.  Wayne  Electric  Light  Company,  Iowa  Supreme 
Court,  Jan.  30,  1894.     (57  N.  W.  689.) 

Iowa  Code,  section  471,  which  requires  that  all  ordinances  authorizing 
the  erection  of  electric  light  plants  shall  be  submitted  to  popular  vote 
applies  to  an  ordinance  granting  a  franchise  to  maintain  poles  and  wires 
for  lighting  in  the  streets. 

Electric  light  company.— Taxation. 

People,  ex  reU  Edison  Electric  Light  Co.  v.  Frank  Campbell,    New  York 
Court  of  Appeals,  June  20,  1893.     (188  N.  Y.  543.) 
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for  an  injunction.  The  court  held  that  the  receiver  would  be  protected  in 
the  possession,  use  and  management  of  the  property  and  franchises  com- 
mitted to  him ;  that  so  far  as  the  use  proposed  to  be  made  by  the  defendant 
of  the  roadbed  or  track  of  the  company  in  the  hands  of  the  receiver 
obstructed,  hindered  or  embarrassed  his  use,  it  should  be  prohibited ;  that 
an  injunction  should  be  granted  restraining  the  defendant  from  inter- 
fering with  the  right  of  way  and  roadbed  of  the  road  in  possession  of  the 
receiver ;  but  that  the  erection  of  poles  and  wires,  as  prox>06ed  by  the 
defendant,  would  not  be  such  interference. 

Gbobqia  telegraph  statute.—  Laws  1887,  No.  865,  as  amended  by  laws 

1892,  No.  93. 

Section  2,  Every  electric  telegraph  company,  with  a  line  of  wires  wholly 
or  partly  in  this  State,  and  engaged  in  telegraphing  for  the  public,  shall 
during  the  usual  office  hours  receive  dispatches,  whether  from  other  tele- 
graphic lines  or  from  individuals,  and  on  payment  or  tender  of  the  usual 
charges  according  to  theregulations  of  such  company,  shall  transmit  and 
deliver  the  same  with  impartiality  and  good  faith  and  with  due  diligence, 
under  penalty  of  fifty  dollars,  which  penalty  may  be  recovered  by  suit  in  a 
oourt  having  jurisdiction  thereof,  by  either  the  sender  of  the  dispatch  or 
the  person  to  whom  sent  or  directed,  whichever  may  first  sue ;  provided, 
that  nothing  herein  shall  be  construed  as  impairing  or  in  any  way  modify- 
ing the  right  of  any  person  to  recover  any  damages  for  any  such  breach  of 
contract  or  duty  by  any  telegraph  company,  and  said  penalty  and  said 
damages  may,  if  the  party  so  elect,  be  recovered  in  the  same  suit. 

Section  f .  Such  companies  must  deliver  all  disjmtches  to  the  persons  to 
whom  the  same  are  addressed,  or  to  their  agents,  on  payment  of  any 
charges  due  for  the  same,  provided  such  persons  or  agents  reside  jsvithin 
one  mile  of  the  telegraphic  station,  or  within  the  city  or  town  in  which 
such  station  is,  or  if  not  residing  in  said  limits,  that  the  sender  of  the  dis- 
patch si)ecify  in  the  dispatch  the  place  at  which,  in  said  limits,  the  said 
dispatch  is  to  be  delivered. 

Section  S.  In  all  cases  the  liability  of  said  company  for  messages  in 
cipher,  in  whole  or  in  part,  shall  be  the  same  as  if  the  siime  were  not  in 
cipher. 

The  foregoing  is  the  statute  under  which  the  Oeorgia  telegraph  negli* 
genoe  cases  in  this  volume  were  decided*  It  was,  however,  repealed  in 
1894,  Laws,  No.  96. 
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PAQB. 
AbnttViiif  owner,  rigrhts  of,  as  to  use  of  highwtLj  for  elee- 
trieai  purposes.    (See  Notes,  pp.  145,  217,  224.) 

Construction  of  telephone  line  in  country  highway  imposes 
additional  burden. 

Blaschfield  v.  Empire  State  Teleph.  &  Tel.  Co.  (N.  Y.)         146 

in  streets  to  centre  of  which  soil  belongs  to  abutting  owner, 
erection  of  telegraph  poles  and  wires  imposes  new  servi- 
tude for  which  compensation  must  be  made. 

Pacific  Post.  Tel.  Cable  Co.  v.  Irvine  (U.  S.) 140 

Not  owning  fee  of  street  and  suffering  no  peculiar  inconven- 
ience, not  entitled  to  injunction  against  erection  of  tele- 
phone poles  with  municipal  authority. 

Hershfield  v.  Rocky  Mt.  Bell  Teleph.  Co.  (Mont.) 78 

Limitation  of  power  of  selectmen,  in  Vermont,  to  award 
damages  to,  with  respect  to  telegraph  lines. 

Ruggv.  Com.  Un.  Tel.  Co.  (Vt.) 143 

Telephone  company,  having  legal  right  to  occupy  streets, 
may  with  municipal  consent  remove  limbs  from  trees  with- 
out becoming  liable  in  trespass  to  abutting  owners. 

Southern  Bell  Teleph.  &  Tel,  Co.  v.  Constantine  (U.S.)         219 

"^or  other  cases  upon  the  right  of  abutting  owners  in  case  of 
shade  trees  being  cut,  see 

Clay  V.  Postal  Tel.  Cable  Co.  (Miss.) 224,  note. 

McCruden  v.  Rochester  Ry.  Co.  (N.  Y.) 224,  note. 

Use  of  streets  for  electric  light  appliances  imposes  new  bur- 
den. 

Haverford  Electric  Light  Co.  v.  Hart  (Pa.) 148 

Electric  street  railway  with  poles  and  overhead  wires  does 
not  impose  new  burden. 

Buffalo,  &c.,  Ry.  Co.  v.  Du  Bois  Traction  Pass.  Ry.  Co. 

(Pa.) 217,  note. 

Dean  v.  Ann  Arbor  St.  Ry.  Co.  (Mich.) 172 

Fox  V.  Catharine,  &c.  Ry.  Co.  (Pa.) 158 

Gillett  V.  (niester,  &c.  Ry.  Co.  (Pa.) 160 

Green  v.  Cit;  &  Sub.  Ry.  Co.  (Md.) 206 

Koch  V.  North  Ave.  Ry.  Co.  (Md.) 158 

Louisville  Bagging  Mfg.  Co.  v.  Cent.  Pass.  Ry.  Co. 

(Ky.) 203 

Sells  V.  Columbus  St.  Ry.  Co.  (Ohio) 168 

See  Heilman  v.  Lebanon,  Sec.  St.  Ry.  Co.  (Pa.) 162 
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Maintenanoe  of  single  wire  by  electrio  railway  company 
twenty  feet  above  sidewalk  imposes  no  new  burden. 

Paterson  Ry.  Co.  v.  Grundy  (N.  J.) 173 

Injunction  at  suit  of,  to  restrain  construction  of  trolley  rail- 
way  duly  authorized  by  municipal  authorities,  denied. 

Buckner  v.  Hart  (U.  S.) 21 

Reeves  V.  Phila.  Traction  Co.  (Pa.) 2i 

Viact  that  street  railway  company  has  obtained  municipal 
permission  to  change  from  horses  to  electricity,  which 
change  demands  additional  or  extended  switches,  does  not 
authorize  such  addition  and  extension  without  consent  of 
abutting  owners  who  may  be  affected. 

ILiruer  v.  Columbus  Street  Car  Ry.  Co.,  (Ohio). .        218,  note. 

Has  easements  of  access,  light  and  air,  of  which  he  cannot 
be  deprived  without  compensation  for  purposes  of  electrio 
railway. 

Block  V.  Salt  Lake  aty  Rap.  Trans.  Co.  (Utah) 189 

Xot  entitled  to  injunction  restraining  electric  street  rail- 
way cc»ni|»any  from  changing  grade  of  turnpike,  although 
change  would  imiHHle  his  ingress  and  egress. 

Gretn  V.  City  &  Sub.  Ry.  Co.  (Md.) 200 

Kot  entitled  to  injunction  against  electrio  railway  because 
it  will  interfere  with  his  accustomed  use  of  the  street  for 
backing  wagons  up  to  sidewalk. 

Louisville  Bagging  Mfg.  Co.  v.  Cent.  Pass.  Ry.  Co. 

(Ky.) 202 

SrlN  V.  O'lunibus  St.  Ry.  Co  (Ohio) 163 

Xor  because  it  will  drive  a  public  market  from  the  street. 

Sells  V.  Columbus  St.  Ry.  Co.  (Ohio) 163 

Can  by  (rrtiorari  inquire  into  validity  of  ordinance  permit- 
ting erection  of  jK)leon  his  land  in  street. 

State.  (Tn^t'n,  Prc^.  v.  Trenton  (X.  J.)    80 

State.  Hal>ey.  Pros.  v.  Newark  (N.  J.) 40 

Admisftions,  decbkrations  ajid  acts  of  accents  or  servmnts 
of  telegraph  companies. 

KnowK  JfTt'  by  ojtorator  of  contents  and  purpose  of  telegram, 
held  to  cl'.i'.rge  the  company  with  notice  of  its  importance. 

Henxm  v.  W.  U.  Tel.  (:o.  (Iowa) 731 

Operator  having  substituted  message  in  his   own  name 
instead  of  that  for  transmitting  which  he  had  been  paid, 
comi^any  held  liable  as  for  total  failure  to  transmit  and 
deliver. 

Western  Union  Tel.  Co.  v.  Moss  (Ga.) 707,  note. 
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Agreement  by  agent  at  terminal  office  to  deliver  message 
expected  by  addressee  to  person  to  deliver  to  addressee, 
held  to  be  within  scope  of  agent's  authority,  and  part  of 
contract  for  transmission  and  delivery. 

Western  Union  Tel.  Co.  v.  Evans  (Tex.) 811,  note. 

For  disclosure  of  contents  of  telegram  by  employes,  company 
not  liable  to  penalty  under  Indiana  statute. 

Western^Union  Tel.  Co.  v.  Bierhaus  (Ind.) 72S 

Company  liable  for  damages  for  disclosure  by  agent  of  con- 
tents of  telegram,  though  claim  not  made  within  sixty 
days,  the  disclosure  having  been  fraudulently  concealed 
until  expiration  of  said  time. 

Gulf,  &c.  Ry.  Co.  V.  Todd  (Tex.) 807,  note. 


If  sender  of  telegram  was  agent  of  addressee,  and  knew  time 
for  closing  office  at  terminal  station  had  passed  when  tele- 
gram presented,  company  not  liable  for  special  damages  if 
message  promptly  delivered  next  morning. 

Bierhaus  v.  W.  U.  Tel.  Co.  (Ind.) 708 

Where  sender  writes  message  on  ordinary  paper,  and  opera- 
tor at  his  request  copies  it  upon  a  blank,  operator  acts  as 
agent  of  sender,  who  is  bound  by  conditions  printed  in 
blank. 

Gulf ,  &o.  Ry.  V.  Geer  (Tex.) 7«5 

Company  which  has  received  for  transmission  a  telegram 
from  a  connecting  line  and  has  received  pay  for  continued 
transmission,  is  liable  for  its  delay,  and  is  not  a  mere  agent 
of  the  other  company. 

Smith  V.  W.  U.Tel.  Co.  (Tex.) 607,  note. 

ArluuiMUi  telei^raph  statute. 

Imposing  penalty  for  refusal  to  transmit,  does  not  impose 
such  penalty  for  refusal  to  deliver  from  terminal  office  to 
addressee. 

Brooks  V.  W.  U.  Tel.  Co.  (Ark.) 602 

Atmospheric  cause. 

Failure  to  transmit  telegram  to  place  twenty  miles  away, 
not  excused  because  of  storm  and  broken  wires  rendering 
transmission  impossible,  of  which  fact  sender  not  informed. 

Bierhaus  V.  W.  U.  Tel.  Co.  (Ind.) 708 

Burden  of  proof  in  actions  brouf^lit  to  chari^  i    Id   raph 
companies  fbr  error,  delay,  Asc,  in  transmissioiA. 

On  company  to  excuse  itb.if  for  failure  to  send  Sunday  me»- 

Bassettv.  W.  U.  Tel.  Co.  (Mo.) 780,  note. 

VOL.   IV— 65. 
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Held  error  to  instruct  jury  that  message  having  heen 
promptly  transmitted  to  terminal  office  harden  was  upon 
oompany  of  excusing  delay  in  delivery. 

Western  Unoin  Tel.  Co.  v.  Bennett  (Tex.) 808,  note- 


Proper  remedy  of  ahutting  owner  to  inquire  into  validity  of 
ordinance  permitting  erection  of  electric  railway  pole  in 
street. 

State,  Green,  Pros.  v.  Trenton  (N.  J.) 80 

State.  Halsey,  Pros.  v.  Newark  (N.  J.) 40 

May  he  pmeecuted  hy  taxpayer  to  review  action  of  munici- 
pal l>oard  in  granting  permission  to  electric  railway  com- 
pany to  cross  hridge  claimed  to  he  unsafe. 

State,  Lewis,  Pros.  v.  Freeholders  (Ga.) 48 

Olpk«r  sAd  unintelliii^ble  dispatches.    (See  '*  Damageg.^ 

(See  "  Eminent  Domain,'^ 


Com— etlag  line  of  teleg^raph. 

Suhject  to  |x»nalty  for  failure  to  deliver  telegram  promptly. 

Conyers  v.  Post.  Tel.  Cahle  Co.  (Ga.) 707,  note. 

Where  pay  divided  hetween  original  and  connecting  oom- 
pany, latter  liahle  for  its  delay  in  delivery. 

Western  Union  Tel.  Co.  v.  Taylor  (Tex.) 810,  note. 

Telegram  having  been  received  hy  connecting  line,  question 
whether  or  not  it  adopted  contract  of  sender  with  original 
line  is  immaterial. 

Western  Union  Tel.  Co.  v.  Smith  (Tex.) 812,  note. 

Addressee  may  recover  from  connecting  line  which  has 
accepted  message  in  usual  course  of  business,  for  delay. 

Western  Union  Tel.  Co.  v.  Lyman  (Tex.) 810,  note. 

In  joint  action  against  receiving  and  connecting  lines  dam- 
ages cannot  he  apportioned. 

Western  Union  Tel.  Ca  v.  Phillips  (Tex.) 809,  note, 

CeBstitational  law. 

Pennsylvania  statute  of  1876.  permitting  use  of  other  than 
aniinal  power  hy  street  railway  companies  when  author- 
ized by  municipal  councils  in  cities  of  first  class,  not 
unconstitutional  as  local  or  special  legislation. 

Reeves  V.  Phila.  Traction  Co.  (Pa.) U 

Statute  permitting  electric  street  railways  to  cross  steam 
railroads  at  grade  not  unconstitutional  in  failing  to  |iro- 
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vide    for  compensation  to    company  whose    railroad  is 
crossed. 

Delaware  L.  &,  R.  Co.  v.  Wilkesbarre,  &c.  Ry.  Ck). 
(Pa.) 237 

Federal  Constitution  not  violated  by  New  York  Subways 
Acts. 

People  V.  Squire  (U.S.) 122 

State  privilege  tax  upon  telegraph  companies,  based  upon 
number  of  miles  of  lines  within  the  State,  in  lieu  of  all 
other  taxes,  and  amounting  to  less  than  ad  valorem  tax 
upon  visible  property  of  given  company,  does  not  violate 
its  constitutional  right  as  an  instrument  of  interstate  com- 
merce. 

Postal  Tel.  Cable  Co.  v.  Adams  (Miss.) €(W 

While  State  and  municipal  authorities  cannot  impose  tax 
upon  interstate  messages,  they  may  imp-  »se  occupation  tax 
on  that  portion  of  the  business  of  a  telegraph  company 
which  is  carried  on  wholly  within  the  State. 

Western  Union  Tel.  Co.  v.  Fremont  (Neb.) 626 

Municipal  ordinance  requiring  license  tax  of  telegraph 
companies  having  office  in  city  and  engaged  in  transmis- 
sion of  interstate  messages,  held  not  in  violation  of  inter- 
state commerce  provision  of  Federal  Constitution. 

Moore  v.  Eufaula  (Ala.) 615 

Municipal  ordinance  imposing  license  fee  upon  telegraph 
companies,  but  excluding  business  done  for  general  gov- 
ernment and  interstate  business,  held  valid. 

Western  Union  Tel.  Ck).  v.  Charleston  (U.  8.) 620 

Municipal  authority  imposing  license  fee  on  telegraph  com- 
pany based  on  number  of  poles  and  miles  of  wire  in  streets 
not  forbidden  by  United  States  Constitution. 

Philadelphia  v.  Post.  Tel.  Cable  Co.  (N.  Y.) 92 

North  Carolina  statute  authorizing  the  board  of  railroad 
commissioners  to  fix  "just  and  reasonable"  telegraph 
ratps  on  interstate  business,  held  not  repugnant  to  inter- 
stat  commerce  provision  of  Federal  Constitucion,  as  to 
telegraph  line  which,  in  connecting  two  points  within  the 
State,  passes  through  another  State. 

State,  ex  rel.  R.  R.  Commissioners  v.  W,  U.  Tel.  Co. 
(N.  C.) «76 

Statutes  prescribing  penalty  for  delay  of  telegram  not 
repugnant  to  Federal  Ck)nstitution,  as  to  telegrams  to  be 
delivered  without  the  State. 

Western  Union  Tel.  Co.  v.  Tyler  (Va.) 816 

Western  Union  Tel.  Co.  v.  Bates  (Ga.) 707,  note. 

Western  Union  Tel.  Co.  v.  James  (Ga.) 7(  6,  cote. 
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Statute  providing  that  8tipalati(m  in  oontractB  limitiTig 
time  to  present  claim  are  unreasonaUe  and  void,  held  not 
unoonetitutionaL 

Weetem  Union  TeL  Co.  t.  Jobe  (Tex. ) 


(See  Note,  p.  550.) 
Addrenee  of  telegram  held  not  guilty  of  as  matter  of  law  in 
acting  upon  mistake  in  reading  telegram  aa  delirered  to 
him. 

Tobin  T.  W.  U.  TeL  Oo.  (Pa.) 

When  either  of  two  courses  is  dangerous,  to  pursue  either  is 
not  contributory  negligence  so  long  as  all  necessary  and 
prudent  care  in  proportion  to  the  danger  is  exercised. 
Rule  applied  to  case  of  party  going  upon  roof  to  repair  it 
being  injured  by  electric  wire  which  he  went  under 
instead  of  oyer,  and  was  injured  by  shock. 

Clements t.  Louisiana  Elec.  Lt.  Co.  (La) 

For  persons  imperiled  by  sudden  starting  of  electric  street 
oar  to  jump  after  car  starts,  is  not,  if  person  of  ordinary 
prudence  would  hare  done  the  same. 

Piper  T.  Minneapolis  St.  Ry.  Co.  (Minn.) 461, 

not,  as  wuUter  of  law,  in  eleetrie  ttreei  ear  aoeideni 


To  board  car  in  motion. 

Central  Pass.  Ry.  Co.  t.  Rose  (Ky.) 

Citisens  St.  Ry.  Co.  t.  Spahr  (Ind.) 

Corliny.  West  End  St.  Ry.  Ca(Mass) 

To  ride  on  running  board,  under  given  circumstances. 

Cogswell  V.  West  St..  Ac.  Ry.  Co.  (Wash.) 

Elliott  V.  Newport  St.  Ry.  Co.  (R  L) 

To  attempt  to  board  car  by  front  platform. 

Pfeffer  v.  Buffalo  Ry.  Co.  (N.  Y.).  

To  stand  on  platform. 

Marion  St.  Ry.  Co.  v.  Shaffer,  (Ind.) 

To  pass  from  one  car  to  another  when  in  motion,  the  result 
being  injury  from  electric  shock. 

Burt  V.  Douglas  Co.  St.  Ry.  Co.  (Wis.) 

With  hands  impeded,  to  attempt  to  board  oar  before  com- 
pletely stopped. 

Wiite  V.  AtlanU  ConsoL  St.  Ry.  Co.  (Qa.) 462, 

Mere  failure  to  look  before  going  on  track. 

Benjamin  v.  Holyoke  St.  Ry.  Ca  (Mass.) 

To  drive  on  narrow  ^laoe  beside  track  of  electric  street  rail- 
Gibbons  ▼.  Wilkesbam,  Ac.  Ry.  Co.  (Pa  ) 046, 
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See,  also 

Boyer  v.  St.  Paul  City  Ry.  Co.  (Minn.) 814 

Haney  v.  Pittsburg,  &c.  Co.  (Pa.) 547,  note. 

Held  to  be,  as  matter  of  law, 

JolietSt.  Ry.  Co.  v.  Duggan  (lU) 4.9 

To  voluntarily  and  unnecessarily  stand  upon  steps  of  electric 
car  running  six  miles  ?»n  hour. 

Tannery.  BuffaU  B     Co,  (N.  Y.) 447 

To  go  upon  track  of  electric  railway,  without  looking  for 
cars. 

Central  Pass.  Ry.  Co.  v.  Chatterson  (!lSy.) Ml 

Christensen  v.  Union  Trunk  Line  (Wash.) 547.  note. 

Haney  v.  Pittsburg,  &c.  Traction  Co.  (Pa.) 547,  note, 

• 

To  cross  track  in  middle  of  block,  without  precaution. 

Davidson  v,  Denver  Tramway  Company  (Col.) 584 

To  go  upon  track,  having  approached  it  seated  so  far  back 
in  covered  wagon  as  to  be  unable  .to  see  approaching  oar 
or  hear  its  gong. 

Boerth  V.  West  Side  R.  Co.  (Wis.) 514 

To  leave  unguarded  team  on  track. 

Gihuore  v.  Federal  St . ,  &c.  Ry.  Co.  (Pa.) 400 

Winter  V.  Federal  St.,  &c.  Ry.  Ck).  (Pa.) 416 

Looking  and  listening  rule. 
Applies  in  only  limited  sense  as  to  electric  railways. 

Davidson  v.  Denver  Tramway  Co.  ^Col.) 684 

Does  not  apply,  so  as  to  require  looking  both  ways. 

Sheav.  St.  Paul  City  Ry.  Co.  (Minn.) 481 

Applies  in  a  measure ;  must  look,  and  if  obstruction  musi 
listen. 

Ehrismanv.  St.  Paul  City  Ry.  Co.  (Minn.) 486 

Must  look,  but  not  beyond  distance  within  which  vehicles 
moving  at  lawful  speed  would  endanger  him.  If  obstruc- 
tion prevent  looking,  should  wait  until  he  can  see. 

Newark,  &o.  Ry.  Co.  v.  Block  (N.J.) 6t) 

Not  contributory  negligence  to  neither  look  nor  listen  before 
going  upon  track,  unless  those  in  charge  of  the  car  knew 
or  should  have  known  of  the  peril  in  time  to  prevent  the 
accident. 

Hickman  v.  Union  Depot  Ry.  Co.  (Mo.) 468 

To  listen  alone  without  looking,  when  looking  would  have 
avoided  the  injury,  will  bar  recovery. 

Carson  V.  Federal  St.,  &c.  Ry.  Co.  (Pa.) 470 
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und  measure  ef  demagee  for  error,  4kc.«  in 
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Oompany  liable  for  actual  damage  sustained,  where  import- 
ance of  message  reasonabl  j  disclosed  by  its  language. 

BierhausT.  W.  U.  Tel.  Co.  (Ind  ) 708 

For  failure  to  transmit  and  deliver  cipher  or  unintelligible 
dispatch,  only  nominal  damages,  or  sum  paid  for  trans- 
mission, can  be  recovered. 

Western  Union  Tel.  Ck).  v.  Wilson  (Fla.) 664 

In  given  cases  language  of  business  telegram  held  to  suffi- 
ciently indicate  importance. 

Bierhaus  v.  W.  U.  TA.  Co.  (Ind.) 708 

Mitchell  V.  W\  U.  Tel.  Co.  (Tex.) 811,  note. 

Western  Union  TeL  Co.  v.  Eskridge  (Ind.) 780,  note. 

V.  Williford  (Tex  ) 809,  note. 

Same  as  to  telegram  announcing  sickness  or  death,  to  war- 
rant recovery  of  damages  for  mental  distress. 

Western  Union  Tel.  Co.  v.  Carter  (Tex.) 808,  note, 

V.  McLeod  (Tex.) 810,  note. 

v.  Zane  (Tex.) 813,  note. 

Where  telegram  announces  death,  unnecessary  to  disclose 
relationship  of  parties  or  reason  for  prompt  delivery. 

Western  Union  Tel.  Co.  v.  Ward  (Tex.) 807,  note. 

Company  liable  only  for  natural  and  necessary  consequences 
of  breach  of  contract  contemplated  by  the  parties. 

Western  Union  Tel.  Co.  v.  Smith  (Tex.) 813,  note. 

For  mental  anguish  not  allowed  where  contemplation  of 
such  result  by  company  could  not  reasonably  bepresimied. 

Dtard  v.'w.  U.  Tel.  Co.  (Tex.) 810,  note. 

Company  not  cliargeable  with  8i)eculative  damages.  In 
given  case,  held  speculative. 

Kenyon  v.  Western  Union  Tel  Ck).  (Cal.) 663,  note. 

Mere  rise  in  price  of  stock  after  failure  to  deliver  telegram 
instructing  addressee  to  purchase  for  sender,  does  not 
entitle  sender  to  special  damages  without  proof  that  if 
purchased  stock  would  have  been  sold  at  profit. 

Western  Union  Tel.  Co.  v.  Fellner  (Ark.) 663,  note. 

Physical  suffering  resulting  from  mental  distress  too  remote 
to  form  ba^is  of  damages. 

Tyler  V.  W.  U.  Tel.  Co.  (U.  S.) 889 

I>amag3  to  credit  only,  without  pecuniary  loss,  will  not 
warrant  recovery. 

amith  V.  W.  U.  Tel.  Co.  (Pa.) 783,  note. 

DiMnages  resulting  in  plaintiffs  loss  of  fee  for  professional 
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services  are  remote  and  special  and  cannot  be  recovered 
unless  specially  pleaded. 

Mood  V.  W.  U.  Tel.  Co.  (S  C.) 7^8,  note. 

In  order  to  recover  special  damages  they  must  be  pleaded. 

Acheson  v.  Western  Union  Tel.  Co.  (Cal.) W3,  note. 

In  absence  of  wilful  misconduct  or  gross  negligence,  com- 
pany at  most  chargeable  with  cost  of  sending  unrepeated 
message. 

Riley  V.  W.  U.  Tel.  Co.  (N.  Y.) 767 

Company  held  chargeable  with  cost  of  second  message, 
caused  by  delay  of  first. 

Western  Union  Tel.  Co.  v.  Jobe  (Tex.) 799 

Damages  cannot  be  apportioned  between  connecting  com- 
panies sued  jointly. 

Western  Union  Tel.  Co.  v.  Phillips  (Tex.) 809,  note. 

In  case  of  loss  caused  by  erroneous  transmission  of  telegram 
stating  market  value,  damages  are  difference  between 
actual  state  of  market  and  terms  of  message,  but  not 
exceeding  actual  loss. 

Hollis  V.  W.  U.  Tel.  Co.  (Ga) 706,  note. 

Where  result  of  iucorrect  transmission  was  sale  of  stock  at 
market  value,  damages  limited  to  cost  of  message,  though 
price  of  stock  increased  shortly  after. 

Hughes  v.  W.  U.  Tel.  Co.  (N.  C.) 780.  note. 

Western  Union  Tel.  Co.  v.  Evans  (Tex. ) 808,  note. 

Damages  based  on  difference  between  market  value  at  time 
message  should  have  been  delivered  and  that  at  reasonable 
time  after  discovery  of  omission  to  transmit  telegram  con- 
cerning price  of  wool,  held  proper. 

Western  Union  Tel.  Co.  v.  Haman  (Tex.) 808,  note* 

Where  result  of  delay  was  loss  of  opportunity  to  sell  prop- 
erty having  no  market  value,  measure  of  damages  is  dif- 
ference between  lost  offer  and  price  actually  obtained  by 
reasonable  effort,  together  with  expenses  and  interest. 

Herron  V.  W.  U.  Tel.  Co.  (Iowa) Wt 

Company  liable  only  for  damages  which  may  be  presumed 
to  have  been  within  contemplation  of  parties  when  measa^ 
presented  for  transmission. 

Western  Union  Tel.  Co.  v.  Com  well  (Col.) 684,  nol«. 

$400  held  not  excessive,  in  action  where  result  of  defauU 
was  failure  of  addressee  to  visit  his  dying  mother. 

Western  Union  Tel,  Co.  v.  Newhouse  (Ind.) TH,  note^ 

flyOOO  held  not  excessive  for  mental  dlstreM  ol  plaintiff*! 
wife. 

Western  Union  Tel,  Co,  ▼.  Carter  (Tex.) 691,  not# 
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$1,9M  held  not  oxooarive  for  mentml  distrefls  to  brother  of 
petson  whose  fatal  illness  was  announced. 

Western  Union  TeL  Co.  y.  Zane  (Tex.) 81S,  nole 

$4«750  held  exoessiye  for  mental  injury  to  son  for  delay  of 
telegram  announcing  father's  illness. 

Western  Union  TeL  Ca  ▼.  Piner(Tex.) 806,iMte> 

$5,000  held  exoessiTe  for  delay  of  message  announcing  illness 
sf  son. 

Western  Union  TeL  Go.  ▼.  Brown  (Tex.) 808,  noli. 


Arkansas  statute  relating  to  transmission  of  telegram  does 
not  impose  penalty  for  failure  to  deliver  after  transmia- 

Brooks  ▼.  W.  U.  TeL  Co.  (Ark.) m 


€£  eoateata   €£  tale^raa.     03ee    **  AdmitMumMf 
4§eiamtum»  amd  aeU  ofagtnU^  dbc) 


Cbntiact  of  parent  with  local  telephone  company,  providing 
for  discrimination  in  favor  of  or  against  certain  telegraph 
oompanies,  held  void. 

Delaware  ft  Ail.  T^l.  A  Teleph.  Co.  v.  State,  ex  reL 
PostalTeL  Cable  Co.  (U.  S.) 979 

Dvty   €£    eleetrie   street   rmilway  edatpaniee    to    ihmtt 

paasrrjT-T     (See  Notes,  pp.  341,  461.) 

Bound  to  greater  diligence  than  ever  attended  the  use  of 
horse  cars. 

0)gswell  ▼.  West  End,  &a  Elec.  Ry.  Co.  (Wash.) 411 

Bound  to  use  extraordinary  care  to  protect  passengers  from 
danger. 

Denver  Tramway  Co.  ▼.  Reid  (Col.) 88S 

Conductor  not  bound,  in  absence  of  special  danger,  to  assist 
able  bodied  passengers  in  alightiog. 

James  V.  Duluth  St  Ry.  Ck>.  (Minn.) 403,  note. 

Omission  to  use  barrier,  when  car  provided  with  it,  and  its 
use  customary,  is  invitation  to  passengers  to  board  and 
alight  on  side  next  to  parallel  track. 

Gaffney  ▼.  Brooklyn  City  Ry.  Co.  (N.  Y.) 4M 

Question  of  negligence  in  similar  case,  held  proper  for  jury. 

Augusta  Bail  way  Co.  ▼.  Glover  (Oa.). 488 

Cbmpany  having  mnam  of  learning  that  electrid^  is  esoap- 
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ing  from  motor  car  to  trailer,  held  chargeable  with  knowl- 
edge that  platform  rails  liable  to  become  charged. 

Burt  V.  Douglas  County  St.  Ry.  Ck).  (Wis.) 889 

FwGb  of  sliock  by  contact  with  car  prima  fade,  if  not  oon- 
olusive,  proof  of  negligence. 

Denver  Tramway  Co.  ▼.  Reid  (Col.) 888 

To  suddenly  start  a  car  while  passenger  in  act  of  boarding  is 
negligence. 

Central  Pass.  Ry.  O).  v.  Rose  (Ky.) 429 

Joliet  St.  Ry.  Co.  v.  Duggan  (111.) 409 

Pfeffer  ▼.  Buflfalo  Ry .  Co.  (N.  Y.) 489 

Duty  of  those  in  charge  of  car,  when  stopped  at  station,  to 
wait  until  all  persons  desiring  to  board  can  do  so  safely ; 
this  duty  not  limited  to  waiting  for  person  who  hails  car. 

Joliet  St.  Ry.  Co.  ▼.  Duggan  (111.) 409 

Kot  negligence  to  start  car  after  waiting  reasonable  time  at 
station,  the  conductor  having  no  notice  of  intent  of  a 
passenger  to  alight. 

Augusta  St.  Ry.  Co.  v.  Glover  (Ga.) 488 

GUbertv.  West  End  St.  Ry.  Co.  (Mass.) 456 

Not  responsible  for  injury  to  passenger  alighting  at  place 
where  car  stops  because  of  obstruction  on  track,  in  absence 
of  knowledge  by  conductor  of  passenger's  intention  to 
alight  there. 

Augusta  St.  Ry.  Co.  v.  Glover  (Ga.) 488 

Company  liable  for  injury  to  passenger  by  collision  due  to 
negligence  of  motorman. 

Sears  V.  Seattle,  &c.  Ry.  Co.  (Wash.) 488 

Person  ceases  to  be  passenger  when  he  steps  from  the  oar. 

Creamery.  WestEndSt.  Ry.  Co.  (Mass.) 478 

Datj  of  eleetrie  street  railway  compaDies  to  travelem 
mpon  hii^hways*    (See  Notes,  pp.  546,  569.) 

Electric  street  railway  has  only  easement  in  street,  in  coin- 
mon  with  traveling  public. 

Benjamin  v.  Holyoke  St.  Ry.  Co.,  (Mass.) 517 

Rascher  v.  E^t  Detroit,  See,  Ry.  Co.,  (Mich.) 478 

Thoogh  its  rights  are  in  some  respects  superior. 

Gilmore  v.  Federal  St.,  &c.,  Ry.  0>.,  (Pa.) 490 

At  places  other  than  street  crossings  it  has  paramount  bat 
not  exclusive  right  of  way. 

Bernhard  ▼.  Rochester  Ry.  Co.,  (N.  T.) 608 

Its  right  approximates  that  of  exclusive  use. 

Davidson  ▼.  Denver  Tramway  Co.,  (Col.) B8A 


AMERICAN  ELE 


Hm  no  paramount  right  of  wa 
Bernhard  v.  Rochester  S 
Wntaon  T.  Minneapolis  i 

Then.  motMnien  ahould  eierc 
vehicles- 

WatsoD  V.  Hinneftpolis  I 

Both  motonnen  and  travelera 

•lectnc  cars  than  of  hoise  o 

Hickman  t.  TTmon  D^k 

Or  at  ordinaij  vehicle,  e^iecii 
Baachec  v.  Bast  Detroit, 

Tnvelere  and  mototmen  hava 
liaion. 

Bernhard  t.  Bocbeater  I 
Hickman  v.  Cni<Hi  Depc 
Witt«  T.  Brooklyn  Qty 

Votonnan  should  take  all  reu 

with  vebiclrs  in  front  of  car 

Glaiebrook  t.  West  End 

■boold  warn  persona  in  front  i 

Ceni,  Pjas.  Ry.  Ca  *.  C: 

le«Ing  that  driver  of  waf[on  li 

of  approach  of  car  and  do«e 

oar  under  control,  and  stop 

Sear*T.  Seattle.  Ac,  Ry 


Bboold  eierciw  reasonable  cai 

vehicles  unable  to  f^l  out  ol 

Oilmore  v.  Federal  St.. . 

Kestner  v.  Pittsburg,  *> 

WiU  V.  Weat  Side  RaUic 

Bboold  slow  Dp  whea  he  aeea  < 
fri^tened. 

£llis  V.  Lynn  A  Boston  1 
Gibbons  r.  Wilkesbarre, 

Ko  mch  duty,  and  no  liability 
(coneM  or  malice. 

Chapman  v.  Zanesville  £ 
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Following  acts  or  omissions  held  negligent : 
Failure  to  ring  bell  when  approaching  crossing. 

Hickman  v.  Union  Depot  R.  Co.  (Mo.) 468 

To  move  car  suddenly  and  collide  with' wagon. 

Piper  V.  Pueblo  City  Ry.  Co.  ((:k)l.) 642 

To  continue  at  full  speed  sound iug  gong  when  nearing 
frightened  horse  driven  by  a  womaij. 

Benjamin  v.  Holyoke  St.  Ry.  Co.  (Mass.) 617 

To  run  down  and  kill  dog,  making  no  attempt  to  stop  car. 

Meisch  v.  Rochester  Ry.  Co.  (N.  Y.) 620 

To  run  at  dangerous  speed. 

Newark  Passenger  Ry.  Co.  v.  Block  (N.  J.) 528 

Or  faster  than  allowed  by  ordinance. 

Hickman  v.  Union  Depot  R.  Co.  (Mo.) 468 

To  run  in  dark  night  through  narrow  and  unlighted  alley, 
so  fast  that  car  cannot  be  stopped  within  distance  lighted 
bj  headlight. 

Gilmore  v.  Federal  St.,  &c.  Ry.  Co.  (Pa.) 490 

To  run  at  high  speed  through  cut  made  by  company  and  be- 
tween piles  of  dirt  placed  by  it. 

Greeley  v.  Federal  St.,  &c.  Ry.  Co.  ^Pa.) 492 

To  run  at  high  sfieed  in  narrow  and  busy  street,  on  steep 
grade,  where  view  obstructed,  with  insufficient  signal. 

Shea  V.  St.  Paul  City  Ry.  Co.  (Minn.) 481 

To  run  at  high  speed  over  crossing  in  much  traveled  street 
not  on  lookout  or  having  car  under  control. 

Watson  V.  Minneapolis  St.  Ry.  Co.  (Minn.) 610 

To  run  fifteen  to  twenty-five  miles  an  hour,  jury  may  find 
negligence. 

Boyer  v.  St.  Paul  City  Ry.  Co.  (Minn.) 614 

Duty  of  telegraph  companies  to  their  customers  and  the 
public 

Legal  status  of  telegraph  company  is  practically  Jthat  of 
common  carrier  of  intelligence  for  hire :  bound  to  correctly 
and  promptly  transmit  and  deliver  messages  entrusted  to 
it,  and  cannot  by  contract  relieve  itself,  in  whole  or  in 
part,  from  liability  for  injury  or  loss  resulting  from  its 
own  negligence. 

Pacific  Tel.  i^o.  v.  Underwood  (Neb.) 762 

By  statute  in  South  Dakota  is  a  common  carrier. 

Kirby  v.  W.  U.  Tel.  Co.  (S.  D.) 783 

Cannot  excuse  itself  from  statutory  penalty  by  fact  that 
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aender  refused  to  present  telegram  upon  Uank  containing 
stipolationB  limiting  liability. 

Kirby  ▼.  W.  U.  TeL  Co.  (S.  D.) 781 

Where  addressee  lives  beyond  free  delivery  limit,  company 
boond  to  notify  sender  of  additional  charge. 

Anderson  Y.  W.  U.  TeL  Co.  (Tex.) 806,  note; 

Company  not  liable  in  case  of  verbal  contract  with  aendor 
that  message  need  not  be  delivered  during  the  night. 

Western  Union  TeL  Co.  v.  Wingate  (Tex)) 812,  noie. 

Cannot  be  charged  with  negligence  due  to  employment  of 
incompetent  agents  without  proof  of  their  previous  negli- 
gence. 

Western  Union  TeL  Co.  v.  B:arr  (Tex.) 811,  note. 

Immaterial  error  in  telegram  as  presented  will  not  excuse 
delay  in  transmission. 

Western  Union  Tel.  Co.  v.  Zane  (Tex.) 818,  nole. 

Company  cannot  excuse  itself  for  failure  to  transmit  mes- 
sage on  ground  that  it  had  no  office  at  place  of  destination ; 
or  that  telegram  not  written  on  regular  blank ;  or  that  it 
attempted  to  transmit  message  by  telephone. 

Western  Union  TeL  Co.  v.  Jones  (Miss.) 7M 

Company  estopped,  by  informing  sender  that  it  had  line  to 
point  of  destination,  from  availing  itself  of  clause  in  blank 
that  as  to  connecting  companies  it  was  agent  of  sender, 
and  cannot  assert  that  it  had  no  such  line  and  office. 

Western  Union  Tel.  Co.  v.  Stratemeier  (Ind.). . . .        730,  notob 

Ha\ing  received  telegram  to  be  forwarded,  and  received 
pay  therefor,  is  itself  liable  for  delay,  and  is  not  a  mere 
agent  of  the  other  company. 

Smith  V.  W.  U.  TeL  Co.(Tex-) 807,  note. 

Company  receiving  message  for  transmission  beyond  its  own 
line,  and  received  full  pay  therefor,  without  contract 
limiting  liability,  is  bound  to  sei:d  the  message  to  its  desti- 
nation and  deliver  it. 

Western  Union  Tel.  Co.  v.  Shumate  (Tex.) 809,  note. 

Company  not  bound  to  deliver  message  by  special  messenger 
or  at  extra  expense,  at  place  three  miles  from  terminal 
office  and  beyond  free  delivery  limit. 

Wesjtem  Unton  Tel.  Co.  v.  Taylor  (Tex.) 810,  nots. 

Kot  excused  for  failure  to  send  message  announcing  death 
l>y  fact  tluit  terminal  office  closed  for  the  night,  whieh 
operat^tr  knew  but  did  not  tell  sender. 

Western  Union  Tel.  Co.  v.  Brun^  (Tex.) 806,  noto. 
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CSannot  be  excused  for  unreasonable  delay  by  fact  that  it 
had  to  surrender  wires  to  railroad  company  for  purpose  c  f 
directing  trains. 

Western  Union  Tel.  Co.  ▼.  Jobe  (Tex.) 799 

Where  failure  to  transmit  telegram  due  to  long  standing 
want  of  repair  apparatus,  verdict  for  defendant  held  prop- 
erly refused. 

Western  Union  Tel.  Co.  v.  Merrill  (Tex.) 810,  note. 

Inquiry  held  insufficient  to  discharge  company  from  lial^tj 
for  failure  to  deliver  telegram  to  addressee. 

Herron  V.  W.  U.  Tel.  Co.  (Iowa) 781 

Western  Union  Tel.  Co.  v.  Carter  (Tex.) 808,  note. 

Western  Union  TeL  Co.  v.  Newhouse  (Ind.) 731,  note. 

Oompany  held  guiHy  of  gross  ne^gence  for  failure  to  send 
Bieasage  summoning  physician. 

Western  Union  Tel.  Co.  v.  Stevens  (Tex.) 809,  noteb 

^Mte  held  sufficient  to  overcome  prima  fade  proof  of  ne|^ 
figence  due  to  fact  of  long  delay  in  transmission. 

Smith  V.  W.  U.  TeL  Co.  (Mo.) 761,  noteb 

CSboumstanceB  held  inconsistent  with  degree  of  oare  v»- 

qvked : 
lUwre  to  deliver  untilMonday  evening,  telegram  presented 

«i  Sunday  summoning  attorney  to  court  Monday  monk-     • 

lug. 

Weetern  Union  Tel.  Co.  ▼.  McLaurin  (Miss.) 743,  Botob 


for  twenty-seven  hours  of  telegram  calling  wife  to 
attend  sick  husband,  distance  of  eighty  miles. 

Western  Union  TeL  Co.  v.  Clark  (Tex.) 811,  no^flw 

Delay  of  telegram  ordering  coffin,  for  sixteen  hours. 

Western  Union  TeL  Co.  v.  Carter  (Tex.) 809,  note. 


Bleetrie  lig^ht  and  electric  li^ht  companies*    (See  also  cases 
In  "  General  Note,"  p.  859.) 

Appliances  constitute  new  burden  in  streets. 

Haverford  Eleo.  Lt.  Co.  v.  Hart  (Pa.) 148 

Occupancy  of  streets  adverse  to  and  not  for  benefit  of  travel- 
ing public. 

Monongahela  v.  Monon.  Elec.  Lt.  Co.  (Pa.) 68 

Statute  forbidding  erection  of  electric  light  wires  in  streets 
without  consent  of  municipal  authorities  cannot  be  evaded 
(1)  by  use  of  wires  laid  without  license  by  a  predecessor; 
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or  (9)  hj  haTing  cnstomera  own  wires  where  thej  croa 
•treeto :  or<3>  bj  having  cnstomers  put  up  entire  wires. 
AttomeT-Generml,  ex  rel.,  Ac,  v.  Walworth,  &c.,  Co. 
(Mas*.) ! 

no  appeal  from  decision  of  municipal  authorities  as  to 
location  of  poles. 

Monongahela  t.  Monon.  E3ec.  Lt.  Co.  (Pa.) 1 

company  which,  with  municipal  authority,  first  occu- 
pies a  reasonably  sufficient  space  for  its  electrical  appli- 
ances, thereby  acquires  the  right  not  to  be  molested  in  its 
poevession  by  another  company. 

Consolidated  Elec.  Lt.  Co.  ▼.  Peoples'  Elec  Lt.  A  Gag 

Co.  (Ala.) 8! 

Rutland  Elec  Lt.  Co.  v.  Marble  City  Eleo.  Lt.  Co. 
(Tt.). S 

Decree  lerersed.  dismissing  bill  for  injunction  restraining 
use  of  company's  poles  by  an  individual,  upon  ground  of 
▼Old  resolution  of  city  council  permitting  such  use. 

Citizens*  Elec  Lt.  A  Power  Co.  ▼.  Sands  (Mich.) I 

Electric  light  company  having  franchise  to  occupy  streets, 
and  engaged  in  furnishing  light  to  inhabitants,  not  so  pub- 
lic in  its  nature  or  operation  as  to  be  exempt  from  Mechan- 
ics* Lien  act. 

Badger  Lumber  Co.  ▼.  Marion  Water  Supply,  &c.,  Oo. 
(Kan.) 8 

Electric  light  appliances  held  appurtenant  to  real  estate, 
within  Mechanics*  Lien  act. 

Badger  Lumber  Ca  t.  Marion  Water  Supply,  ^tc,  Co. 
(Kan.) I 

Wires,  lamps  and  poles,  connecting  with  machinery  at  works 
of  company,  are  personal  property  for  purposes  of  taxa- 
tion. 

ShelbyviQe  Water  Co.  ▼.  People,  ex  reL    Oaddiok 

Km * 

Obmpany  is  manufacturing  corporation  and  so  entitled  to 
exemption  from  taxation  under  New  York  Cx>rporatioA 
Tax  SUtute. 

People,  ex  reL  Brush,  Ac,  Co.  v.  Wemple  (N.  Y.) 


•  •  • 


Operating  of  electric  light  plant  is  manufacturing,  so  thai 
ri^t  of  way  of  ditch  to  convey  water  for  said  purposs 
may  be  condemned  without  violating  State  Constitution. 
Lambom  v .  Bell  (Col . ) 
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Legislature  has  power  to  authorize  municipal  corporations 
to  manufacture  and  supply  electricity  for  lighting,  both 
public  and  private. 

Linn  v.  Chambersburg  (Pa.) 647 

Crawfordsville  v.  Braden  (Ind.) 648,  note. 

Contra. 

Spaulding  v.  Peabody  (Mass.) 648,  note. 

See  also  upon  this  subject, 

Rushville  Gas  Co.  v.  Rushville  (Ind.) 648,  note. 

Rockebrandt  v.  Madison  (Ind.) 648,  note 

Failure  to  have  "splices"  on  wires  p)erfectly  insulated  as 
required  by  ordinance,  is  negligence. 

Clements  v.  Louisiana  Elec.  Lt.  Co.  (La.) 881 


Eleetrie  railways  and  railway  companies.      (See  **Duty  fy 
Pcuaengers ;"  "  Duty  to  Travelers"    See  Note,  p.  249.) 

Maintenance  of  line  in  street  imposes  no  new  burden. 

Dean  v.  Ann  Arbor  St.  Ry.  Co.  (Mich.) 172 

Fox  V.  Catharine,  &c.  Ry.  Co.  (Pa.) 158 

Gillett  V.  Chester,  &c.  Ry.  O).  (Pa.) 160 

Koch  V.  North  Ave.  Ry.  Co.  (Md.) 153 

Sells  V.  Columbus  St.  Ry.  Co.  (Ohio.) 163 

Maintenance  of  single  wire  twenty  feet  above  sidewalk  im- 
poses no  new  burden. 

Paterson  Ry.  Co.  v.  Grundy  (N.  J.) ITS 

Cannot  use  entire  width  of  street  in  disregard  of  abuttor^s 
easement  of  access. 

Block  V.  Salt  Lake  City  Rapid  Trans.  Co.  (Utah) 1S9 

Use  of  street  by  is  for  ordinary  purpose  of  travel. 

Central  Pa.  Teleph.  &  Supply  Co.  v.  Wilkesbarre,  &o. 

Ry.  O).  (Pa.) 960 

Cumberland  Tel.  &  Teleph.  Co.  v.  United  Eleo.  Ry. 

Co.  (Tenn.) 396 

Right  to  permit  operation  of  electric  railway,  being  for 
purpose  of  public  travel,  is  within  police  power  of  city  of 
New  Orleans. 

Canal,  &c.  R.  Co.  v.  Crescent  City  R.  Co.  et  al.  (La.). ...  IS 

Single  trolley  overhead  system  not  nuisance. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R.  Co. 

(N.  Y.) 875 
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liable  to  telephone  company  for  injuries  caused  by  negli- 

fent  construction  or  maintenance  of  road. 

Oantral  Pa.  Teleph.  ft  Supply  Co.  v.  Wilkesbarre,  &a 

Ry.  Co.  (Pa.) 280 

Oomberland  Tel.  ft  Teleph.  Co.  ▼.  United  Elec.  Ry. 

Co.(Tenn.) SW 

Temporary  injunction  granted  at  suit  of  telephone  company 

to  restrain  interference  by  actual  contact  of  wires,  but 

denied  as  to  induction  and  conduction. 

Central  Pft.  Teleph.  ft  Supply  Co.  y.  Wilkesbarre,  fta 

Ry.Co.(Pa.) SeO 

» 
Held  improperly  granted  as  to  induction  and  conduction. 

Hudson  River  Teleph.  Co.  ▼.  WatervlietT.  ft  R.  R.  Go. 

(N.Y.) 871 

Compelled  by  mandamus  to  protect  telephone  line  by  guard 
wires. 

State,  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  St.  Ry. 
Co.  (Wis.) M 

Held  liable  to  telephone  company  for  expense  of  protecting 
^rstem  of  latter  against  interference  by  conduction  and 
oontact  of  wires,  not  by  interference. 

Cumberland  Tel.  ft  Teleph.  Co.  y.  United  Elec.  Ry. 
Co.(Tenn.) 896 

Injunction  to  prevent  construction,  denied. 

Buckner  v.  Hart  (U.  8  ) 81 

Reevee  v.  Phila.  Traction  Co.  (Pa.) 24 

Union  St.  Ry.  v.  Hazleton,  &c.  Elec.  Ry.  (Pa.). . . .        8fi0,  note. 
See  Fidelity  Trust,  ftc.  Co.  y.  Mobile  St.  Ry.  Co.  (U. 

S.). 860,  note. 

Injunction,  to  restrain  erection  of  line  and  power  houee^ 
denied. 

Powell  V.  Hacon.  ftc.  R.  R.  Co.  (Oa.). 4S 

Entitled  to  recover  in  trespass  against  steam  railway  com- 
pany for  cutting  wires  in  day  time  so  as  to  interfere  with 
business. 

Saginaw  Union  St.  Ry.  y.  Mich.  Cent.  R.  Co.  (Mich.)        MS 

Electric  railway  included  in  expression  '*  and  any  other 
road  **  in  ordinance  enacted  before  use  of  electricity  aa 
motive  ix>wer. 

North  Bait.  Pass.  Ry.  Co.  y.  No.  Ave.  Ry.  Co.  (Md.)  1 

Having  choice  of  motive  power,  not  bound  to  continue  kind 
once  chosen. 

Hudson  River  Teleph.  Co.  v.  WatervlietT.  ft  R.  R.  Co. 
(N.  Y.) 875 
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New  York  statute  as  to  intersecting  railroads  held  to  apply 
to  crossiing  of  steam  railroad  by  electric  railway. 

Port  Richmond.  &c.,  Elec.  R.  Ck).  v.  Staten  Island,  &o. 
Ry.  Co.  (N.  Y.) 289 

Statute  permitting  railway  to  cross  steam  railroad  at  grade 
iield  not  unconstitutional  for  failure  to  provide  for  com- 
pensation. 

Delaware,  L.  &  W.  R.  Co.  v.  Wilkesbarre,  &o.  Ry. 
Co.  (Pa.). 287 

Right  to  cross  steam  railroads  at  grade  subject  to  power  of 
court.  Injunction  restraining  grade  crossing  made  per- 
manent. 

Pennsylvania  R.  R.  Co.  v.  Braddock  Elec.  Ry.  Co. 
(Pa.) 249,  note. 

Right  to  cross  steam  railway  assumed,  and  that  only  power 
of  court  was  to  regulate. 

Pennsylvania  R.  R.  Co.  ▼.  Suburban  Rap.  Trans.  Co. 

(Pa.) 250,  note. 

See  also  Du  Bois  Traction,  &o.  Co.  v.  Buifalo,  fto.  Ry. 

Co.  (Pa. ) 800,  note. 

Company  having  conceded  right  to  use  single  trolley  system 
liable  for  injury  only  when  caused  by  its  negligence. 

Albany  y.  Watervliet,  Ac.  R.  Co.  (N.  Y.) 807 

Fact  of  legislative  authority  to  use  overhead  trolley  system 
and  location  of  poles  under  municipal  direction,  does  not 
absolve  company  from  liability  for  negligence  in  main- 
taining: poles. 

Clevelandv.  Bangor  St.  Ry.  (Me.) 8M 

Company  held  responsible  for  loss  of  horse  killed  by  electrio 
current  caused  by  contact  with  telephone  wire  broken 
by  trolley  pole  and  charged  by  contact  with  trolley  wire 
and  rail. 

Kankakee  Elec.  Ry.  Co.  v.  Whittemore  (111.) 882 

Fact  that  iron  ear  used  to  attach  g^y  to  trolley,  to  keep  latter 
in  position  around  a  curve,  broke,  held  prima  fade  evidence 
of  negligence  of  company. 

Uggla  V.  West  End  St.  Ry.  Co.  (Mass.) 880 

Elaetrie  shoekt  Injuries  by. 

An  electrio  street  railway  company  having  the  mmins  of 
ascertaining  that  electricity  is   escaping   from  the  ma- 
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chinery  in  a  car,  is  chargeable  with  knowledn^e  that  plat- 
form rails  liable  to  become  charged. 

Burt  V.  Douglas  Co.  St.  Ry.  Co.  (Wis.) 

Proof  that  passenger  coming  in  contact  with  car  was  in- 
jured by  electricity  establishes  negligence  prima  faciei  if 
not  per  se, 

Denver  Tramway  Company  v.  Reid  (Col.) 

In  case  of  injury  by  shock,  by  contact  of  telephone  wire  per- 
mitted to  remain  over  highway  near  the  ground,  held,  that 
wire  was  proximate  cause  of  injury,  since  without  it  the 
electricity  would  have  been  harmless. 

Southwestern  Tel.  &  Teleph.  Co.  v.  Robinson  (U.  S.). . 

Telephone  company  held  liable  for  injury  caused  to  traveler 
by  shock  from  wire  negligently  hung  by  it  upon  electric 
light  pole  and  thence  removed  by  electric  light  company 
to  telephone  pole,  where  it  became  charged  from  electric 
light  wire. 

Ahem  ▼.  Oregon  Teleph.  Co.  (Or.) 

Electric  railway  company  held  responsible  for  loss  of  horse 
killed  by  electric  current  caused  by  contact  with  a  tele- 
phone wire  broken  by  trolley  pole  and  charged  by  contact 
with  trolley  wire  and  rail. 

Kankakee  Elec.  Ry.  Co.  ▼.  Whittemore  (HI.) 

Electric  railway  company  held  not  liable  for  injury  caused 

by  shock  from  telephone  wire  bKioming  broken  and  falling 

upon  trolley  wire,  thus  becoming  charged  with  electricity. 

Albany  v .  Watervliet,  &c.  R.  Co.  (N.  Y.) 

Boys  injured  by  shock  from  live  electric  wire  negligently 
suffered  by  city  to  hang  near  street,  held  not  debarred 
from  recovery  against  city  under  statute  requiring  muni- 
cipal corporations  to  keep  streets  in  safe  condition  for 
travelers,  by  reason  of  fact  that  they  had  been  playing 
'*tag  "  just  before. 

Graham  v.  Boston  (Mass.) 

Traveler  stopping  to  pick  up  loose  telephone  wire  hanging  so 
as  to  endanger  travelers,  for  purpose  of  removing  it,  does 
not  by  that  act  lose  right  given  travelers  by  statute  to 
charge  municipal  corporation  for  injury  caused  by  shock 
from  the  wire. 

R^urget  V.  Cambridge  (Mass.) 

See  same  case  on  appeal 

Tresqm^er  upon  poles  supporting  electric  wires  cannot  re- 
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cover  against  electric  railway  company  for  injuries  sus- 
tained by  shock  due  to  crossed  wires. 

Augusta  By.  Co.  ▼.  Andrews  (Ga.) 878 

Questions  of  burden  of  proof  and  contributory  negligence. 

Clements  v.  Louisiana  Elec.  Lt.  Co.  (La.) 881 

Emlnsnt  domain* 

Under  statute  authorizing  telegraph  companies  to  maintain 
lines  '*  along  and  parallel  to  "  railroads,  they  cannot  con- 
demn right  of  way  along  and  upon  that  of  a  railroad. 

Postal  Tel.  Cable  Co.  v.  Norfolk,  &c.  R.  Co.  (Va.) 239 

The  operation  of  an  electric  light  plant  is  a  manufacturing 
purpose  within  the  meaning  of  Colorado  State  Constitu- 
tion, and  so  not  excluded  from  right  of  eminent  domain. 

Lamborn  V.  Bell  (Col.) 678 

Employes  of  electric  companies,  injuries  to« 

In  action  for  death  of  employe  of  telegraph  company  killed 
by  breaking  of  cross  arm  on  pole,  held  that  no  cause  of 
action  accrued,  the  cause  of  death  being  an  assumed  risk. 

Flood  V.  W.  U.  Tel.  Ck).  (N.  Y.) 408 

In  action  by  widow  of  lineman  to  recover  damages  for  death 
of  her  husband  by  falling  from  telegraph  pole,  complaint 
held  good  on  demurrer. 

Western  Union  Tel.  Co.  v.  Jenkins  (Qa.) 405,  note. 

In  action  for  death  of  motorman  thrown  from  car  when  it 
"  bucked,'*  held  sufficient  evidence  to  warrant  verdict  for 
plaintiff. 

Beardsley  v.  Minneapolis  St.  Ry.  Co.  (Minn.) ....        405,  note. 

In  action  for  injury  to  conductor  on  electric  railway,  held 
error  to  submit  to  the  jury  question  of  defendant's  responsi- 
bility for  not  providing  resistance  coil,  it  not  appearing 
that  such  device  was  then  known. 

Lorimer  v.  St.  Paul  Ry.  Co.  (Minn.) 405,  note* 

BTidenee. 

An  expert  witness  having  testified  that  electricity  oould 
not  be  transmitted  from  a  motor  car  to  a  trailer  in  suffi- 
cient quantities  to  injure  a  person,  held  competent  on 
cross-examination  to  ask  him  if  there  were  not  blisters, 
caused  by  escape  of  electricity  from  trail  cars,  upon 
certain  metal  railings  of  all  the  cars  of  the  company. 

Denver  Tramway  Co.  v.  Reid  (Col.) 883 
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Pr ee- delivery  limit. 

Telegraph  company  not  bound  to  deliver  message  by  special 
messenger,  or  at  extra  expense,  at  place  beyond. 

Western  Union  Tel.  Ck>.  v.  Taylor  (Tex.) 810,  note. 

When  addressee  lives  beyond,  company  bound  to  notify 
sender  of  additional  charge. 

Anderson  v.  W.  U.  Tel.  Ck>.  (Tex.) 806,  note. 

Fact  of  residence  beyond  will  not  excuse  failure  to  deliver 
to  addressee  when  he  called  at  terminal  office. 

Western  Union  Tel.  Ck).  v.  Mansfield  (Ga.) 705,  note. 


Oeor^a  teleg^raph  statute.      (For   statute,  as  amended  in 
1892,  also  repeal,  see  **  General  Note"  page  861.) 

Must  be  strictly  construed.  Addressee  cannot  recover  in 
absence  of  prepayment  or  tender  of  charges. 

Langley  v.  W.  U.  Tel.  Co  (Ga.) 705,  note. 

Does  not  accrue  for  failure  to  transmit  Sunday  telegram. 

Western  Union  Tel.  Co.  v.  Hutcheson  (Ga.) 706,  notef 

Does  not  violate  interstate  commerce  clause  of  Federal  C]!on- 
stitiition. 

Western  Union  Tel.  Co.  v.  Bates  (Ga.) 707,  note. 

Western  Union  Tel.  Co.  v.  James  (Ga.) 705,  note. 

Act  of  1887  construed.  Addressee  being  non-resident,  did 
not  make  himself  resident  within  meaning  of  statute,  hj 
giving  company  temporary  address. 

Western  Union  Tel.  Co.  v.  Tinmions  (Ga.) 706,  note* 

Fact  of  non-residence  of  addressee  within  city  or  within  a 
mile  of  terminal  office  will  not  exempt  company  from 
penalty  for  failure  to  deliver  to  addressee  when  he  called 
for  message  at  terminal  office. 

Western  Union  Tel.  Co.  v.  Mansfield  (Ga.) 706,  note. 

Penalty  for  default  in  transmission  accrues  irrespective  of 
residence  of  addressee. 

Homv.  W.  U.  Tel.  Co.  (Ga.) 705.  note 

Penalty  not  imposed  as  to  telegram  improperly  addressed. 

Western  Union  TeL  Co.  v.  Patrick  (Ga.) 707,  note. 

Nor  for  misspelling  surname  of  sender. 

Western  Union  Tel.  Co.  v.  Rountree  (Ga.) •        707,  note. 

Nor  upon  a  **  collect  "  message. 

Western  Union  Tel.  Co.  v.  Power  (Ga.) 707.  note. 
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May  be  impoeed  upon  connecting  company. 

Conyerav.  Post  Tel.  Cable  Co.  (Ga.) 707,nota 

Bfltnm  of  money  paid  for  transmission  will  not  exempt 
from  penalty. 

Western  Union  Tel.  Co.  v.  Moss  (Ga.) 707,  note. 

Pleading  held  insufficient  in  action  for  penalty  and  dam- 
ages, 
GrecnbergT.  W.  U.  TeL  Co.  (Ga.). TOS.note. 

(See  "  Duty  to  Customers,''  "  Limiting 
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BftU^rmte  •r  ■%kt  laMacea,    (See  '*  Limiting  lAability.") 


tdeprmp^  statute. 

Penalty  cannot  be  imposed  for  disclosure  by  employe  of  com- 
pany.  of  contents  of  telegram. 

Western  Union  Tel.  Co.  v.  Bierbaus  (Ind.) 728 

Penalty  cannot  be  recovered  for  failure  to  deliver  message, 
inadvertently  received,  to  place  where  company  had  no 
office. 

Peterson  ▼.  W.  U.  Tel.  Co.  (Ind.) 781,  note. 


At  instance  of  abbutting  owner  to  restrain  erection  of  tele- 
phont"  {.••.►les  with  iuunici[)al  authority,  denied. 

Herehfield  v.  Rocky  Mt.  Bell  Teleph.  Co.  (Mont.) 78 

To  restrain  erection  of  telegraph  line  until  payment  of  award 
by  srlecimen  to  abuttmg  owner,  held  properly  refused. 

Bugg  V.  Com.  Un.  TeL  Co.  (Vt.) 14a 

At  suit  of  abutting  owner,  to  enjoin  construction  and  main- 
tenance of  electric  street  railway,  overhead  trolley  system, 
refused. 

Buckner  V.  Hart  (U.  S.) Jl 

Fox  v.  Catharine.  &c.  Ry.  Co.  (Pa.) 158 

Gillett  et  al.  v.  Chester.  &c.  Ry.  Co.  (Pa.) 1(K) 

LL»ui>ville  Bagging  Mfg.  Co.  v.  Cent.  Pass.  Ry.  Co. 

Ky 20a 

Reeves  v.  Phila.  Traction  Co.  (Pa.) 31 

Decree  dismu^ing  affirmed. 

Dean  V.  Ann  Arbor  St.  Ry.  Co.  (Mich.) 172 

Heilman  t.  Lebanon.  &c.  Ry.  Co.  (Pa.) 153 

Koch  T.  Xorth  Ave.  Ry.  Co.  (Md.) 153 
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Temporary  injunction  vacated. 

Sells  V.  Columbus  St.  Ry.  Co.  (Ohio) 168 

To  restrain  laying  of  third  track  and  poles  for  electric  street 
railway,  to  special  injury  of  right  of  access  of  abutting 
owner. 

Block  V.  Salt  Lake  City  Rapid  Trans.  Co.  (Utah) 189 

At  suit  of  telegraph  company  to  restrain  another  company 
from  maintenance  of  line  upon  railroad  right  of  way, 
denied. 

Pacific  Post.  Tel.  Cable  Co.  v.  W.  U.  Tel.  Co.  (U.  S.) .         232 

To  restrain  one  street  railway  company  from  using  track  of 
another,  denied. 

North  Bait.  Pass.  Ry.  Co.  v.  No.  Ave.  Ry.  Co.  (Md.). .  •  1 

Canal.  &c.  R.  Co.  v.  Crescent  City  R.  Co.  et  al.  (La.) .  18 

To  restrain  abutting  owner  from  interfering  with  telegraph 
poles,  erected  without  his  consent  or  compensation, 
denied. 

Pacific  Post.  Tel.  Cable  Co.  v.  Irvine  (U.  S.) 140 

Vacated. 

Haverford  Elec.  Lt.  Co.  v.  Hart  (Pa.) 148 

At  suit  of  street  railway  company,  to  restrain  abutting 
owner  from  cutting  feed  wire,  refused. 

Paterson  Ry.  Co.  V.  Grundy  (N.  J.) 178 

At  suit  of  licensee  of  company  liaving  municipal  authority 
to  place  poles  and  wires,  to  restrain  municipality  from 
cutting  its  wires,  granted. 

Newman  v.  Avondale  (Ohio) 82 

At  suit  of  electric  light  company  to  restrain  another  com- 
pany from  interference,  held  improperly  vacated. 

Consolidated  EUec.  Lt.  Co.  v.  Peoples'  Elec.  Lt.  &  Qbs 

Co.  (Ala.) 250 

Rutland  Elec.  Lt.  Co.  v.  Marble  City  Elec.  Lt.  Co.  (Vt.)         266 

At  suit  of  telephone  company  to  restrain  electric  railway 
company  from  interference,  granted  in  part  and  refused 
in  part. 

Central  Pa.  Teleph.  &  Supply  Co.  ▼.  Wilkesbarre,  &o. 
Ry.  Co.  (Pa.) 260 

Held  improperly  granted. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R. 
Co.  (N.  Y.) 276 
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To  re<<train  electric  railway  from  croesing  steam  railway  at 
grade.  oia<ie  permanent. 

Pennsylvania  R.  R.   Co.  ▼.  Braddock  EUec.  Ry.  Co. 
(Pa.) 249,  note. 

Modified  and  regolations  prescribed. 

Delaware,  L.  &  W.  R.  Ca  ▼.  Wilkesbarre,  &c.  Ry.  Co. 

(Pa.) Vi 

See  DuBois  Traction  Paas.  Ry.  Co.  ▼.  Ba£Ealo,  ftc  Ry. 

Co.  (Pa.) , 860,]iot6. 

At  suit  of  electric  street  railway  company  for  permanent 
injunction  restraining  steam  railway  company  from  inter- 
ference at  crossing,  complaint  dismissed  and  plaintiff 
relegated  to  its  remedy  under  railroad  act. 

Port  Richmond.  &c.  EUec.  R.  Co.  v.  Staten  Island,  Ao, 

Ry.  Co.  (N.  Y.) m 

To  restrain  use  of  poles  of  electric  light  company  by  person 
under  void  resolution  fZTHnting  municipal  permission,  de- 
cree held  improp.Tly  dismissed. 

Citizens*  Ellec.  Lt.  &  Power  Co.  v.  Sands  (Mich.) H 

To  restrain  use  of  overhead  trolley  system,  granted,  sooh 
use  being  unauthorized. 

Haines  v.  Twenty-Second  St. ,  &c.  Ry.  Co.  (Pa.) 4j 

To  restrain  electric  street  railway  company  from  use  of  pal>> 
lie  road,  held  improperly  granted. 

Union    Street    Ry.    v,    Hazleton,    &c,    Elec.     Ry. 
(Pa.) 860,nota, 

To  restrain  erection  of  trolley-line  and  power  house,  held, 
properly  refused. 

Powell  v.  Macon,  &\  R.  P.  Co.  (Ga.) 41 

At  suit    of  abutting  owner  to  restrain  change  of  grade  of 
turnpike  for  purposes  of  electric  street  railway,  denied. 
Green  V.  City  &  Sub,  Ry.  Co.  (Md.) 


li^M'i—  firom  wroB^r^iilor  nesrli^ent  use  of  electrical  appli* 
BTna  (See  also.  **  Duty  to  Pa^^sengers; "  "  Duty  to  Travelers;* 
•*  Eleetne  i>'hock : »'  "  Employes.'') 

In  case  of  injury  to  traveler  by  fall  of  iron  ear  used  to  attach 
guy  to  trolley,  to  keep  latter  in  position  around  a  curve, 
fact  that  ear  broke  and  fell,  held  prima  facie  evidence  of 
neglijrence  of  company. 

Ugglav.  West  End.  St.  Ry.  Co.  (Mass.) 

Brakeman  in  employ  of  receiver  of  railroad  company  having 
been  swept  from  top  of  car  by  telephone  wire  negligentlj 
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maintained  t«o  low,  kdi4  that  telephone  company  aii4 
receiver  were  jointly  liable  and  one  could  not  recover  over 
firom  the  other. 

Southwestern  Teleph.  ft  TeL  Go.  t.  Crank  (Tex.) 809 

Fact  that  servants  of  telephone  company  let  wire  faH  im 
street,  by  which  horse  frightened  and  driver  thrown  from 
wagon,  held  prima  facie  proof  of  negligence. 

Arkansas  Teleph.  Co.  v.  Ratteree  (Ark.) 401,  BOt«. 

Action  for  injuries  caused  by  owner  of  building  cutting  guy 
wires  attached  thereto  and  causing  fall  of  telephone  pole 
and  consequent  injuries.  Held  that  evidence  did  not  re- 
quire finding  that  fall  of  x>ole  was  due  to  manner  in  whioh 
guy  wires  removed. 

Johnson  v.  N.  W.  Teleph.  Exch.  Co.  (Minn.) 401,  note. 

,  Injury  caused  by  falling  upon  telegraph  pole  lying  in  high- 
way.   Judgment  for  plaintiff  affirmed. 

Postal  Tel.  Cable  Co.  v.  Zopfi  (Tenn.) 40t 

Interference  of  electrical  currents ;  induction  ajid  condne- 
iion.    (See  Notes,  pp.  296,  820.) 

Injunction  held  improperly  dissolved  upon  denial  in  answer 
to  complaint  of  one  electric  light  company  in  action  for 
permanent  injunction  restraining  company  subsequently 
in  streets  from  so  maintaining  its  appliances  as  to  interfere 
with  those  of  plaintiff. 

Consolidated  Eleo.  Lt.  0>.  ▼.  Peoples*  Eleo.  Lt.  &  Gas 
Co.  (Ala.) 850 

In  similar  case  complainant  held  entitled  to  perpetual  injunc- 
tion. 

Rutland  Elec.  Lt.  CJo.  ▼.  Marble  CHty  Eleo.  Lt.  CJo. 
(Vt.) Mi 

Temporary  injunction  to  restrain  interference  of  eleotrio 
railway  with  telephone  system  denied  as  to  conduction 
and  induction,  upon  defendant  giving  security  for  pay- 
ment of  damages  which  might  be  awarded  ;  but  granted 
as  to  actual  contact  of  wires,  it  appearing  that  it  could 
prevent  same  by  guard  wires. 

Central  Pa.  Teleph.  &  Supply  Co.  ▼.  Wilkesbatre,  &o. 
Ry.  Co.  (Pa) Mi 

Injunction  at  suit  of  telephone  company  to  restrain  electrio 
'  railway  company  from  interference  by  conduction  and 

induction  held  improper,  upon  the   ground  that  latter 
bemg  proper  street  use  has  the  preference. 

Hudson  River  Teleph.  Co.  v.  Watervliet,  T.  &  R.  R.  Gow 
(N.Y.) 
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liandamus  sn^nted  at  suit  of  telephone  oompanj  to  compel 
electric  railway  company,  later  in  field,  to  protect  telephone 
line  by  guard  wires. 

State,  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  St. 
Ry.  Co.  (Wis.) » 

Telephone  company  having  adopted  measures  to  protect  its 
system  against  interference  by  electric  street  railway, 
alli)wed  to  recover  expense  thereof  as  to  conduction  and 
contact  of  wires,  but  not  as  to  induction  ;  induction  being 
incident  to  the  use  of  streets,  as  to  which  railway  has 
preference,  but  conduction  and  conflict  of  wires  being  due 
to  fault  of  railway  company. 

Cumberland  Tel.  &  Teleph.  Co.  v.  United  Elec.  Ry. 
Co.  (Tenn.) 29 

English  case  on  this  subject: 

National  Telephone  Co.  v.  Baker 820,  noti 

In  absence  of  evidence  that  it  is  necessary  or  usual  in 
oonstruction  of  single  trolley  line  to  suspend  guard  wire 
over  trolley  and  span  wires,  so  as  to  prevent  telegraph 
and  telephone  wires  from  falling  upon  them,  omission  of 
such  guard  wires  is  not  negligence. 

Albany  V.  WatervUet,  &c.  R.  Co.  (N.  Y.) 8e 


fee.    (See  ' '  Constitution  a  I  Law,  1 

Based  on  number  of  poles  and  length  of  wires  may  be 
required  of  telegraph  company  using  streets.  Amount  of 
fee  discretionary-,  and  courts  will  interfere  only  when  dis- 
cretion abused.  One  dollar  per  annum  per  pole  and  $2.50 
per  mile  of  wire  not  unreasonable. 

Allentownv.  W.  U.Tel.  Co.(Pa.) I 

Based  on  number  of  poles  and  miles  of  wire  is  valid  exercise 
of  police  power,  and  not  repugnant  to  post-roads  act  of 
Congress  or  Federal  Constitution. 

Philadelphia  v.  Post.  Tel.  Cable  Co.  (N.  Y.) i 

Fixed  sum  charged  by  municipal  corporation  for  privilege 
of  maintaining  appliances  in  streets,  Is  not. 

St  Louis  V.  W.  U.  Tel.  Co.  (U.  S.) IG 

Upon  issue  as  to  reasonableness  of  municipal  license  fee 
based  upon  number  of  poles  maintained  in  streets  by  tele- 
graph company,  the  additional  expense  incident  to  increase 
of  responsibility  imposed  upon  municipality  by  having  its 
•treets  obstructed  by  poles  must  be  considered. 

Chester  City  T.  W.  U.  Tel.  Co.  (Pa.). 10 
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OccupatioD  tax  may  be  collected  by  ordinary  suit  where 
ordinance  imposing  tax  so  provides. 

Western  Union  Tel.  Co.  v.  Fremont  (Neb.) 62ft 

Limiting  liability  of  telegraph  eompamies  by  eontraett 

ibr  damaeres  caused  by  error,  delay*  Ac*  in  trans  mis- 
sion and  delivery  of  messag^es. 

Liability  may  not  be  limited  by  contract,  as  against  injury 
or  loss  resulting  from  negligence  of  the  company.  Ap- 
plied to  stipulation  limiting  time  to  present  claims. 

Pacific  Post.  Tel.  Co.  v.  Underwood  (Nev.) 7«2 

Same,  applied  to  stipulation  as  to  repetition. 

Brown  V.  Post.  Tel.  Co.  (N.  C.) 774 

Wertz  V.  W.  U.  Tel.  Co.  (Utah) gid 

Conditions  limiting  liability  as  to  unrepeated  messages,  also 
in  case  of  delays  arising  from  unavoidable  interruption  in 
working  of  lines,  held  reasonable  and  valid. 

Riley  v.W.  U.  Tel.  Co.  (N.  Y.) 767 

Stipulation  as  to  unrepeated  messages  binds  sender  only,  not 
addressee. 

Tobin  V.  W.  U.Tel.  Co.  (Pa.) 780 

Though  company  may  limit  liability  by  contract  it  cannot 
require  making  of  sucli  agreements  as  condition  precedent 
to  fulfilling  its  duty  as  common  carrier  of  transmitting 
messages  offered.  Applied  to  **  unrepeated  messages  ** 
and  •*  sixty  days  "  clauses  of  blanks. 

Kirby  V.  W.  U.  Tel.  Co.,(S.  D.) 788 

Sender  held  boiind  by  condition  in  blank,  though  message 
written  on  plain  paper  and  copied  upon  blank  at  his  re- 
quest by  operator. 

Gulf,  &c.  Ry.  Co.  V.  Geer  (Tex.) 7« 


Jda^iing  time  to  present  claims  for  damages  or  penalty 
on  account  of  delay*  &c.  in  transmission  of  telegrams* 

Stipulation  held  reasonable  and  valid. 

Kendall  v  W.  U.  Tel.  Co.  (Mo.) 761,  noteb 

Lester  v.  W.  U.  Tel.  Co.  (Tex.) 836,  note, 

Montgomery  v.  W.  U.  Tel.  Co.  (Mo.) 761,  note. 

Smith  Frazer  Boot  &  Shoe  Co.  v.  W.  U.  TeL  Co. 

(Mo.) 760,  note. 

Held  unreasonable  and  void. 

PacificTel.  Co.  v.  Underwood  (Neb.) 763 
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Statute  declaring  such  stipulation  unreasonable  and  Toid, 
not  unconstitutional. 

Western  Union  TeL  Co.  v.  Jobe  (Tex.) 7f 

Stipulation  sufficiently  complied  with  by  notice  which  ap- 
prises company  of  nature  of  claim. 

Western  Union  Tel.  Co.  v.  Brown  (Tex.) 808,  nod 

Commencement  of  action  within  time  limited  sufficiently 
complies  with  stipulation. 

Western  Union  Tel.  Co.  ▼.  Karr  (Tex.) 811,  nob 

Error  to  instruct  jury  that  time  does  not  begin  to  run 
against  addressee  until  he  learned  message  had  been  pre- 
sented for  transmission. 

Western  Union  Tel.  Co.  v.  Phillips  (Tex.) 809,  noti 

Stipulation  does  not  apply  where  amount  or  fact  of  loss  not 
asoertainable  until  after  expiration  of  time. 

Herronv.  W.  U.  TeL  Co.  (Iowa) 71 

Stipulation  waived  where  oral  claim  presented  an  offer  of 
settlement  made  by  company  within  time  limited. 

Western  Union  Tel.  Co.  v.  Stratemeier  (Ind.) 730,  note 

Does  not  affect  action  against  company  for  damages  for  dis- 
closure of  contents  of  telegram,  disclosure  having  been 
fraudulently  concealed  until  after  time  expired. 

Gulf,  Ac.  Ry.  Co.  v.  Todd  (Tex.) 807,  not< 

Condition  does  not  apply  in  action  for  statutory  penalty, 
but  does  as  to  claims  for  special  damages.  It  operates 
against  acMressee  as  well  as  sender,  if  message  related  to 
business  of  both  parties,  and  was  in  reply  to  one  from 
addressee. 

Western  Union  Tel.  Co.  v.  James 705,  nob 


Proper  remedy  to  compel  obedience  to  municipal  order,  made 
in  exercise  of  police  powers. 

Monongahela  v.  Monon.  Elec.  Lt.  Co.  (Pa.) fi 

Granted  to  compel  electric  railway  company  to  place  guard 
wires  to  prevent  interference  with  telephone  system. 

State,  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  St. 
Ry.  Co.  (Wis.) 18 


r  and  servant.    (See  "  Admissions,  <jfcc.,  of  Agents,^ 
Electric  power  company  held  liable  for  acts  of  its  servants 
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in  carrying  away  and  converting  wires,  which  they  were 
ordered  to  cut  from  fixtures. 

Electric  Power  Co.  v.  Met.  Teleph.  &  Tel.  Co.  (N.  Y.)         649 

[•Bial  distress,  mm  aji  element  of  d>in>ges»  in  telegprapk 

ies« 

Mentral  distress  alone  held  to  warrant  recovery.   (At  suit  of 
sender.) 

Western  Union  Tel.  Co.  v.  Beringer  (Tex.) 806,  note. 

Western  Union  Tel.  Co.  v.  Carter  (Tex.) 809,  note. 

Western  Union  Tel.  Co.  v.  Stevens  (Tex.) 809,  note. 

(At  suit  of  addressee.) 

Western  Union  Tel.  Co.  v.  Carter  (Tex.) 808,  note. 

Western  Union  Tel.  Co.  v.  Cline  (Ind.) 781,  note. 

Western  Union  Tel.  Co.  v.  Erwin  (Tex.) 807,  note. 

Western  Union  Tel.  Ck>.  v.  Evans  (Tex.) 808,  note. 

Western  Union  Tel.  Co.  v.  Evans  (Tex. ) 811,  note. 

Western  Union  Tel.  Co.  v.  Jobe  (Tex.) 799 

Western  Union  Tel.  Co.  v.  Neel  (Tex.) 811,  note. 

Western  Union  Tel.  Co.  v.  Finer  (Tex.) 808,  note. 

Western  Union  Tel.  Co.  v.  Ward  (Tex.) 807,  note. 

Western  Union  Tel.  Co.  v.  Zane  (Tex.) 818,  note. 

Womack  V.  W.U.Tel.  Co.  (Tex.) 810,  note. 

Alone  will  not  warrant  recovery. 
(At  suit  of  sender.) 

Newman V.  W.  U.Tel.  Co.  (Mo.) 761,  note. 

(At  suit  of  addressee.) 

International  Ocean  Tel .  Co.  v.  Saunders  (Fla.) 674 

Kester  V.  W.  U.  Tel.  Co.   TJ  S.) 884 

Summerfield  V.  W.  U.Tel.  Co.  (Wis.) 828 

Will  warrant  recovery,  without  other  pecuniary  loss  than 
oost  of  transmission. 

Western  Union  Tel.  Co.  v.  Newhouae  (Ind.) 781,  note. 

Contra, 

Connell  V.  W.  U.  Tel.  Co.  (Mo.) 748 

International  Ocean  Tel.  Co.  v.  Saunders  (Fla.) 674 

In  Virginia  allowable  only  where  result  of  and  connected 
with  physical  injury. 

T^^ler  V.  W.  U.  Tel.  Co.  (U.  S.) 821 

Not  basis  for  recovery  of  special  damages  where  plaintiff 
suffered  nothing  but  8usi)ense  of  mind  by  delay  of  tele- 
gram from  consulting  physician,  who  in  faot  could  not 
obey  the  summons. 

Western  Union  Tel.  Co.  v.  Parks  (Tex.) 812,  note. 
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Failure  to  comply  with  sixty  days'  clause  is  affirmative 
defense  in  action  for  penalty. 

Kendall  v.  W.  U.  Tel.  Co.  (Mo.) 761 

Does  not  violate  interstate  commerce  provisions  of  Federal 
Constitution. 

Connell  V.  W.  U.Tel.  Co.  (Mo.) 748 

[onieipal  control  of  electrical  appliances  in  hig^hways. 

(See  Note,  p.  121.) 

The  authorization  and  supervision  of  electrical  appliances  in 
streets  are  matters  for  municipal  regulation. 

Allentown  v.  W.  U.  Tel.  Co.  (Pa  ) 90 

Consolidated  Elec.  Lt.  Co.  v.  Peoples'  Elec.Lt.  &  Gas 
Co.  (Ala.) 260 

To  regulate  or  restrain  use  of  electricity  as  motive  power 
within  corporate  limits  is  within  inherent  police  power. 
State,  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  St. 

Ry.  Co.  (Wis.) ! 289 


May  sanction  use  of  streets  for  telephone  purposes  in  reason- 
able manner  and  to  reasonable  extent. 

Hershfield  v.  Rocky  Mt.  Bell  Teleph.  Co.  (Mont.) 78 

To  compel  removal  of  electric  light  poles  to  conform  to 
changed  curb-lines  is  within  police  power,  and  courts  will 
not  review  municipal  action  in  absence  of  fraud,  corrup- 
tion or  oppression. 

Monongahela  v.  Monon.  Elec.  Lt.  Co.  (Pa.) 68 

Municipal  permission  to  maintenance  of  electric  street  rail- 
way in  highway  must  be  given  with  reasonable  discretion 
and  so  as  to  preserve  the  abutters'  easement. 

Block  V.  Salt  Lake  City  Rapid  Trans.  Co.  (Utah.) 189 

Authorities  must  exercise  control  with  care,  and  if  permis- 
sion to  extend  trolley-line  over  bridge  be  granted  without 
inquiry  as  to  strength  of  bridge  to  carry  electric  cars, 
courts  will  interfere  by  certiorari. 

State,  Lewis  Pros.  v.  Freeholders  (N.J.) 48 

Municipal  resolution,  granting  permission  for  one  electric 
light  company  to  use  poles  of  another  in  streets,  void  un- 
less attended  with  proper  regulations  for  protection  of 
owners  of  poles,  of  employes  of  both  companies,  and  of  the 
public. 

Citizens'  Elec.  Lt.  &  Power  Co.  ▼.  Sands  (Mich.) 68 

Authority  to  permit  use  of  streets  by  "horse  and  steam  rail- 
roads," includes  electric  railways. 

Buckner  v.  Hart  (U.  S.) 81 
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others.  Held,  that  such  permission  might  be  granted  for 
electric  railway,  though  such  motive  power  unknown- 
when  ordinance  enacted. 

North  Baltimore  Pass.  Ry.  Co.  v.  No.  Av.  Ry.  Co. 
(Md.) 1 

Municipal  corporation  having  contracted  with  electric 
light  company  for  lighting  its  streets,  and  company  in 
reliance  thereon  having  expended  money  and  placed  its 
line  with  municipal  consent  and  direction,  cannot  infringe 
the  company's  rights  or  permit  another  company  to  in- 
fringe them. 

Rutland  Elec.  Lt.  Co.  v.  Marble  City  Eleo.   Lt.  Co. 

(Vt.) 256 

Municipal  authorities  having  granted  permission  to  comppTiy 
and  its  assigns  to  maintain  poles  and  wires  in  streets 
restrained  by  injunction  from  cutting  wire  of  licensee  of 
said  company. 

Newman  v.  Avondale  (Ohio) Bd 

Consent  of  mimicipal  authorities  of  Newark  to  electric 
street  railway  to  place  poles  and  wires  in  streets,  boiiT; 
a  street  regulation,  must  be  given  by  ordinance,  not  by 
resolution. 

State,  Halsey  P*ros.  v.  Newark  (N.  J.) 40 

City  of  New  Orleans  authorized  by  statute  to  permit  one 
street  railway  to  use  tracks  of  another,  using  different 
motor. 

Canal,  &c.  R.   Co.  v.    Crescent  City  R.  Co.  et  aL 
(La) 18 

Statute  requiring  that  all  ordinances  authorizing  erection 
of  electric  light  plants  shall  be  submitted  to  popular  vote 
applies  to  ordinance  granting  franchise  to  maintain  poles 
and  wires  in  streets. 

Keokuk  v.  Ft.  Wayne  Electric  Lt.  Co.  (Iowa). . .        859,  note. 

Statute  forbidding  erection  of  electric  light  wires  in  streets 
without  municipal  consent,  not  evaded  by  specified 
devices. 

Attorney-General,  ex  rel.,  &c.  v.  Walworth,  &c.,  Co. 

(Mass.) 70 

Decision  under  Vermont  statute,  conferring  certain  power 
upon  selectmen  of  towns,  with  reference  to  maintenance 
of  telegraph  lines  in  streets. 

Rugg  V.  Com.  Un.  TeL  Co.  (Vt.) 142 

VOL.  IV— 67. 
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poles  and  wires  in  streets ;  only  to  control  and  regulate 
those  authorized  by  itther  competent  authority. 

Trustees  Presbyterian  Church  v.  State  Board  (N.  J.). ..  18S 

Considered  and  applied. 

Faterson  Ry.  Co.  ▼.  Grundy  (N.  J.) 178 


V«w  York  subways  acts. 

Apply  to  company  though  its  franchises  were  obtained  be- 
fore passage  of  statutes  ;  are  within  general  police  powers 
of  States ;  and  do  not  violate  the  Federal  Constitution, 

People  V.  Squire  (U.  S.) •  123 

KoieSf  subjects  discussed  in. 

Abutting  owners,  rights  of 145, 217,  224 

Contributory  negligence 550 

Cutting  trees 145,  22S 

Duty  of  electric  street  railway  company  to  passen- 
gers  341, 461, 54» 

Duty  of  electric    street   railway    company   to 

travelers 64(5,  649 

Electric  lighting  by  municipality 648 

Electric  street  railway  crossing  steam  railway. . .  •  249 

Injuries  by  electric  shock 889 

Injuries  from  electrical  appliances 401 

Injuries  to  employes 405 

Interference 296,  330 

Municipal  control  of  user  of  streets 121 

Municipal  taxation  and  license  fee 121,  640 

State  control  of  telegraph  rates 693 

Taxation  of  telegraph  companies 615 

Telegraph  cases  not  reported  in  full 663,  664,  705 

730,  738,  742,  760,  780.  782,  807.  828. 

Trespass  and  conversion  of  wires 655 

Underground  wires 134, 139 

Vuisance* 

Use  of  single  trolley  overhead  system  for  electric  street 
railway  is  not. 

Hudson  River  Teleph.  Co.  v  Watervliet  T.  &  B. 
E.Co.  (N.  Y.) S75 

Pleading^. 

Affidavit  of  defense  in  action  to  recover  municipal  lioenM 
fees  held  insufficient. 

Chester  City  v.  W.  U.Tel.  Co.  (Pa.) 100 
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Complaint  in  action  for  injury  due  to  being  thrown  from 
elect rir>  street  car.  held  sufficient  to  meet  motion  to  dis- 
miss after  venlict. 

CitizensSt.  Rt.  Co.  t.  Spahr  (Ind.) i\ 

Oenerml  averment  of  negli^nce  in  running  elcKrtric  street 
car  L<  <nifficient  to  allow  evidence  of  injudicious  sounding 
of  gc»ng. 

Benjamin  v.  Holvoke  St.  Rj.  Co.  (^lass.) 51 

Complaint  in  action  for  damages  bj  collision  with  electric 
car.  held  good  on  demurrer. 

Piper  V.  Pueblo  City  Ry.  Co.  (Col.) 5^ 

Ib  complaint  a^inst  telegraph  company  for  delay  of  tele- 
gram ann<»uncin^  senous  illness  of  mother,  direct  allega- 
tion that  if  plaintiff  had  received  message  she  would  have 
acte«1  u|ii'in  it.  unnecessary. 

Wee^tem  Union  TeL  Co.  t.  Eskridge  (Ind. ) 780,  not 

Defen<«  that  contract  was  made  on  Sunday  must  be  set  up 
by  answer,  rot  bv  demurrer. 

Western  Union  Tel.  Ca  v.  Eskridge  (Ind.) 780,  not 

Plair.t'ff  r**-l  n^t  aver  that  sending  of  message  on  Sunday 
wa«  w.-.rk  '-f  ceceasitT  or  charity.  Company  must  allege 
and  prv^  far:.*  n^opasary  to  excuse  itself. 

Bsismen  v.  W.  U.  Tel.  Ox  (Mo.) 780,not 

In  action  for  <statu:<>ry  penalty,  complaint  must  allege  deliv- 
ery for  transnii^i'-n  at  an  office  of  the  company. 

WiKHi  V.  W.  U.  Trl.  C0..M0.) 708,not 

Damages  caus^ni  by  neglect  to  deliver  telegram,  resulting  in 
loss  of  professional  fee.  are  remote  and  special  and  must  be 
allego<l  in  complaint. 

Mood  v.  W.  U.  Tel.  Co.  (S.  C.) 782,  not 

Answer  in  telegraph  nej?ligence  case  held  sufficient. 

Anderson  v.  W.  U.  Tel.  Co.  (Tex.) 806,  not 


ajid  wirmm  &■  property.    (See  *<  Eleetrie  Light,^) 


aet  of  Conffreaa. 

Municipal  ordinance  imposing  license  fee  upon  t'  ^egraph 
companies  based  on  number  of  poles  and  miles  of  wire  in 
street,  not  repugnant  to. 

PhUadelphia  v.  Post.  Tel.  Cable  Co.  (N.  Y.) 

PriTflege  conferred  by,  to  be  exercised  in  subordination  to 
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public  and    private    rights;    among  which  is    right   of 

municipal  corporation  to  charge  rental  for  use  of  streets 

by  telephone  companies  ^ 

St.  Louis  V.  W.  U.  Tel.  Co.  (U.  S.) 102 

Wire  in  navigable  stream  must  be  laid  so  as  not  to  interfere 

with  navigation  of  mud  as  well  as  of  water. 
When  a  vessel  is  able  to  proceed  by  the  use  of  her  own  power, 

even  tlirough  mud,  she  is  "navigating"  within  purview 

of  statute. 

Western  Union  Tel.  Co.  v.  Inman  &  I.  S.  S.  Co.  (U.  S.)         641 

Prepayment  of  charg^es  for  transmission  of  teleicrajus* 

Failure  to  prepay  will  not  excuse  default  where  agent 
accepted  telegram  for  transmission  and  sender  ignorant  of 
rule  requiring  prepayment. 

Western  Union  Tel.  Co.  v.  Cunningham  (Ala.) •         66*^ 

Proximate  cause  of  injury. 

Telephone  wire,  permitted  for  several  weeks  to  remain  sus- 
pended over  highway  near  the  ground,  held  proximate 
cause  of  injury  to  person  by  contact  during  thunder 
storm. 

Southwestern  Tel.  &  Teleph.  Co.  v.  Robinson  (U.  S.)..  842 

Failure  of  telephone  company  to  take  care  of  wire  which  it 
had  strung  upon  electric  light  pole,  and  had  ceased  using, 
and  had  hung  upon  an  electric  light  pole,  the  owner  of 
which  removed  it  to  a  telephone  pole,  vhere  it  became 
charged  from  an  electric  liglit  wire,  and  hanging  near  the 
ground,  caused  injury  to  a  traveler,  held  to  be  proximate 
cause  of  injury. 

Ahem  v.  Oregon  Teleph.  Co.  (Or.) 849 

Of  injury  by  shock  from  telephone  wire  which  broke  and 
fell  upon  trolley  wire,  held  to  be  breaking  of  telephone 
wire  for  which  railway  company  was  not  liable. 

Albany  v.  Watervliet,  &c.  R.  Co.  (N.  Y.) 867 

Receiver  or  addressee  of  telei^ram. 

May  recover  for  default  in  transmission  of  telegram,  where 
message  shows  his  interest  or  benefit  or  probable  injury 
from  default. 

International  Ocean  Tel.  Co.  v.  Saunders  (Fla.) 674 

Cannot  recover  where  he  did  not  contract  for  transmission 
and  company  had  no  knowledge  that  contract  was  for  his 
benefit. 

Western  Union  Tel.  Co.  v.  Wood  (U.  S.) 888 
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Mmj  i><x»ver  nnder  lovm  statnte,  tboa^  no  oootnurtual 

HeiToiiT.  W.  U.  Td.  Co.  (Iowa>. TO 

Ri^ht  of  amnion  in  ai-iressee  where  telegram  relates  to  busi- 
ne^  «  f  hii>  emplojer,  which  fact  is  not  di&cloaed  to  com- 
pany. 

LeeT.  W.  U.  Td.  Co.  (Ma) 761,  note. 

May  recorer  for  delay  in  tran^mi-^ion  thoaq:h  price  paid 
by  sen-ier  and  afterward  return*-!  liy  him  to  company. 

Western  Union  Tel.  Co.  v.  Beringer  fTex.) 806,  note. 

Oannot  recover  statutory  penalty  in  Georj^ia  in  default  of 
prepayment  of  price  of  transmission. 

Langltry  t.  W.  U.  Tei.  Co.  (Ga.) 706,  note. 

Siipalation  as  to  unrepeated  message  does  not  bind. 

TobinT.  W.  U.  TeL  Co.  (Pa.) TW 

Affected  by  stipulation  limiting  time  to  present  claim. 

Western  Union  T^  Ca  ▼.  James  (Ga.). 706,  note. 

Xaj  recover  from  connecting  lina. 

Western  Union  TeL  Co.  v.  Lyman  (Tex.) 810,  note. 

Being  non-re^dent.  does  not  make  him<^]f  a  resident 
within  meaning  of  telegraph  statute,  by  giving  company 
temporary  S'liress. 

We>tern  Union  Tel.  Co.  ▼.  Timmons  (Ga.) 706,  note. 

Held  not  chargeable  with  certain  rules  of  company. 

Western  Union  Tel.  Co.  v.  Neel  (Tex.) 812,  note. 

Thoogh  addressee  cannot  recover  for  mental  anguish,  in 
absence  of  contractual  relation  with  company,  still  such 
contractual  relation  exists  where  the  message  is  in  reply 
to  one  of  inquiry. 

Western  Union  Tel.  Co.  ▼.  Cunningham  (Ala.). M 

Oumot  recorer  damages  for  mental  distress  caused  by  negli- 
gent failure  of  company  to  deliver  telegram  to  him  pre- 
•ented  for  transmLssion  by  his  agent. 

Gahan  V.  W.  U.  Tel.  Co.  (U.  S.). 855 


Tdephone  company  and  railroad  company  held  jointly  lia- 
ble for  injuries  to  employe  of  latter  swept  from  car  by 
wire  of  former,  and  that  railroad  company  could  not 
recover  over  from  telephone  company. 

Sonthwestem  TeL  A  Teleph.  Co.  ▼.  Crank  (Tex.) 693 
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Repetition  of  teleg^ram.    (See  **  Limiting  Liability  J*) 

Roles  and  regulations.  (See  "  Limiting  Liability.'^ 

Regulation  printed  on  blank  requiring  sender  to  present 
message  at  a  transmitting  office  and  providing  that  if  sent 
by  company's  messenger  he  acts  as  agent  of  sender,  held 
reasonable. 

Stamey  V.  W.  U.Tel.  Co.  (Ga.) iW 

Telegraph  company  has  right  to  adopt  reasonable  office 
hours,  and  when  it  has  adopted  such  hours  to  knowledge 
of  sender  of  message,  is  not  liable  for  failure  to  deliver 
after  such  hours. 

Western  Union  Tel.  Co.  v.  Wingate  (Tex.) 812,  note. 

Company  cannot  excuse  itself  by  fact  that  message  sent 
after  expiration  of  time  for  free  delivery  at  terminal  office, 
rule  fixing  such  limit  being  unknown  to  sender  and 
addressee. 

Bierhausv.  W.  U.Tel.  Co.  (Ind.) 708 

South  Dakota  teleflrraph  statute. 

Makes  telegraph  company  common  carrier. 

Kirby  v.  W.  U.  Tel.  Co.  (S.  D.) 788 

Statates  and  ordinances  construed. 

"Telegraph  "  in  statute  includes  "telephone.** 

Central  Pa.  Teleph.  &c.  Co.  v.  Wilkesbarre,  &c.  Ry. 
Co.  (Pa, ) 200 

Statute  authorizing  board  of  supervisors  to  permit  erection 
of  teU'g  iipH  lines  in  highway,  confers  no  power  to  permit 
removal  of  trees  or  limbs  upon  margin  of  highway. 

Clay  V.  Postal  Tel.  Cable  Co.  (Miss.) 184 

Statute  authorizing  telegraph  companies  to  maintain  lines 
**  along  and  parallel  to  "  railroads,  does  not  authorize  con- 
demnation of  right  of  way  upon  that  of  railroad. 

I'ostal  Tel.  Cable  Co.  v.  Norfolk  &  Western  R.  Co. 
(V;!.^ 229 

Arkansas  statute  imposing  penalty  for  failure  to  transmit 
telegrams  does  not  include  failure  to  deliver  after  trans- 
mission. 

Brooks  V.  W.  U.  Tel.  Co.  (Ark) 002 

Korth  Carolina  statute  directing  board  of  railroad  commis- 
sioners to  fix  rates  for  transmission  of  telegrams  confers  no 
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power  to  direct  the  opening  of  any  given  telegraph  offices 
^or  coininercial  business. 

State,  ex  rel.  R.   R.  Commissioners  v.  W.  U.  TeL  Co. 

(N.  O.) 581 

Powem  of  commissioners  limited  to  fixing  of  rates. 

Mayo  V.  W.  U.  Tel.  Co.  (N.  C.) 6W,  note 

*'  Horse  and  steam  railroads  **  in  statute  authorizing  muni- 
cipal authorities  to  permit  maintenance  in  highways,  in- 
cludes electric  railways. 

Buokner  V.  Hart  (U.  S.) 2 

Statute  authorizing  street  railroad  company  to  use  other 
than  animal  power  includes  use  of  overhead  trolley  elec- 
tric system. 

Reeves  v.  Phila.  Traction  Co.  (Pa.) 2^ 

Statute  authorizing  street  railway  company  to  use  any 
other  power  than  locomotive,  construed  to  authorize  use 
of  electricity. 

Gilk'tt  V.  Chester,  &c  Ry.  Co.  (Pa.) 1C( 

Statute  authorizing  use  by  street  railway  compKiny  of  **any 
mechanical  or  other  power  "  except  steam,  includes  eleo- 
tricily.  though  unknown  when  statute  enacted  ;  company 
not  bf)und  to  continue  means  once  adopted. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  B. 
Co.  (N.  Y.) 271 

Statute  authorizing  street  railway  companies  to  use  "such 
motive  'power  as  they  may  deem  expedient  and  proper," 
authorizes  use  of  electric  trolley  system,  though  unknown 
when  law  enacted. 

Paterson  Ry.  Co.  v.  Grundy  (N.  J.) 173 

Statute  authorizing  use  (witli  municipal  consent)  of  electric 
motors  for  stre:'t  cars  does  not  legalize  erection  of  poles 
and  wires  in  stn^ets. 

State.  Green,  Pros.  v.  Trenton  (N.  J.) 8( 

State.  Halsey ,  Pros.  v.  Newark  (N.  J.) Hi 

Statute  prescribing  conditions  precedent  to  construction  of 
street  railway,  wliicli  specifies  tliat  it  shall  not  affect  pre- 
viously acquired  rights,  does  not  apply  to  company  in- 
vested by  earlier  statute  with  discretion  to  change  motive 
power. 

Hurlson   River  Teleph.  CJo.  v.  Watervliet  T.  &  R.  R. 
Co.  (N.  Y.) 271 

Ordinance  authorizing  maintenance  of  electric  street  railway 
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by  lessor  company,  confers  same  authority  upon  lessee, 
though  not  named. 

Reeves  v.  Phila.  Traction  Co.  (Pa.) 24 

Ordinance  requiring  maintenance  of  guard  wires  by  electric 
railway  company  **  whenever  it  shall  be  necessary  to  cross 
telephone  lines"  applies  to  existing  as  well  as  to  future 
oonditions. 

State,  ex  rel.  Wisconsin  Teleph.  Co.  v.  Janesville  St. 
Ry.  Co.(Wis.) 289 

Ordinance  permitting  electric  street  railway  company  to  lay 
tracks  and  to  use  tracks  of  other  companies,  construed. 

Koch  V.  North  Ave.  Ry.  Co.  (Md.) 158 

Ordinance  designating  street  for  street  railway  upon  condi- 
tion that  if  same  street  subsequently  designated  for  another 
street  railway  it  might  be  permitted  to  use  same  tracks, 
construed  as  authorizing  such  permission  for  electric  rail- 
way, though  such  motive  power  unknown  when  statute 
enacted. 

North  Bait.  Pass.  Ry.  Co.  v.  No.  Ave.  Ry.  Co.  (Md.). .  1 

New  York  Statute,  L.  1892,  ch.  565,  section  12,  providing  for 
appointment  of  commissioners  to  determine  as  to  manner, 
&c.,  in  which  intersecting  railroads  shall  cross  each  other, 
applies  to  crossing  of  steam  railroad  by  electric  street 
railway. 

Port  Richmond,  &c.  Elec.  R.  Co.  v.  Staten  Island,  &o, 
Ry.  Co.  (N.  Y.) 2M 

The  moment  one  leaves  an  electric  car  he  loses  the  protection 
of  Massachusetts  statute  giving  passengers  certain  rights 
of  action  for  personal  injury. 

Creamerv.  West  End  St.  Ry.  Co.  (Mass.) 476 

**  Oas  or  other  light "  in  a  statute,  includes  electric  light. 
Franchise  giving  exclusive  use  of  streets  to  company  for 
gas  pipes,  though  providing  for  adoption  of  other  means  of 
lighting,  does  not  authorize  erection  of  electric  light  appli- 

,  anoee. 

Newport  v.  Newport  Light  Co.  (Ky.) 869,  noteb 

Under  New  York  Statute,  same  company  may  produce  both 
gas  and  electric  light. 

People,  ex  rel.  etc.,  ▼.  Rice  (N.Y.) 8S9,  nolib 

Statute  requiring  all  ordinances  authorizing  erection  of  elec- 
tric light  plants  to  be  submitted  to  popular  vote,  applies  to 
ordinance  granting  franchise  to  maintain  electric  light 
poles  and  wires  in  streets. 

Keokuk  v.  Ft.  Wayne  Elec.  Lt.  Co.  (Iowa.) 859,  nota. 
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iltat»tf>«  set  forth  in  Ibll  or  in  part  or  citocL 

UmiUd  StateM, 

Actof  July  34, 18W «05,  619,  681, 648 

Act  of  March  8,  1875,  as  amended  by  Act  of  March  3, 

1887 829 

MMbama, 

Telegraph  Act  of  March  81,1885 682 

Indiana. 

R.  8.  1894,  sec.  2448 725 

••       "     8608.5511-18 7M 

Icwa. 

Code,  sees.  28-9 786 


Mechanic*8  Lien  Act 55S 

Louinana. 

New  Orleans  Charter 18,  II 

Jfatfte. 

Acts  1885,  ch.  878,8608.  1,8 401 

Maryland, 

Laws  1 872 ,  ch.  869 S 

Laws  1890,  ch.  370 6 

ManaehuMetis, 

Pub.  Sts.  ch.  52,  sec.  1 873 

-    18 87C 

MinneMoto, 

Telegraph  Statute 850 

MitHuippi. 

Code  of  1880,  sec  Sftl,  as  amended  in  1888 606 

Code  of  1S92.  sec.  4326 741 

Miuouri. 

R.  S.  1859.  aec  2725 745 

Ikbraika. 

Comp.  St.  1891.  ch.  77.  sees.  39,  40 629 

**          **      art.  2.  ch.  14,  sec.  52 680 

Hew  Jersey. 

Charter  of^ Newark.  P.  L.  1^57,  pp.  132, 162 41 

Charter  of  Palt-rsoii  Ry.  Co 182 

Subways  Act 187, 185 

Supp.  Rev.  p  309 32,41,136 

Kew  Yorh. 

Arts  1*^62.  ch.  233 277 

Cioneral  Railroad  Law.  section  12 242 

Statutes  for  Taxation  of  Cor|>orations 563  et  »eq. 

St.  Surface  R.  Act,  Laws  lsS4.  ch.  252,  as  amended. . .  283 

Tel.  Stat.,  Acts  1848,  ch.  265 279 
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Ohio. 

Telegraph  and  Telephone  Statutes 85,  M 

I^nsylvania. 

P.  L.  147,  Act  of  May  8, 1876 85 

P.  L.  1878,  111 268 

P.  L.  1889,  211 287.268 

Street  Railway  Act  of  May  14,  1889 152,  160 

Telegraph  Statute  of  1874,  am.  1876,  P.  L.  90 263 

Tmnessee. 

Acta  1885,  oh.  66,  Acts  1887,  oh.  66,  Acts  1889,  ch.  40..  299 

Vermont, 

Telegraph  Appliances  Statute,  R.  L.  sections  C633,  &o.  142 

Virginia. 

Code,  sec.  192 832 

"       ••    712,745,1283 817 

••       •«    1287-2190 226 

"       «•    1292 816 

"       "    2900 889 

WitconHn, 

Laws  1886,  ch.  171 8^ 


Stipnlatioiui  in  telefl^aph  blanks.    (See  **  Limiting  Liability,*' 
Limiting  Time.**) 


4« 


(See  "  Abutting  Owners;'^  "  Duty  to  Travelers f* 
*•  Electric  Light;"  '* Electric  Railway;**  ''Eminent  Domainf 
**  Injuries  from  Electrical  Appliances^*  **  Interference;**  *'  Muni- 
eipal  Control,"*  "  Statutes  Construed;**  **  Telephone.**) 


Sunday  contracts  for  transmiBsion  of  telesrrams. 

Ck>mpany  held  liable  for  both  statutory  penalty  and  special 
damages,  whether  or  not  work  of  necessity,  where  message 
received  on  Sunday  was  intended  to  summon  an  attorney 
to  appear  in  court  Monday  morning  and  was  not  delivered 
until  Monday  evening. 

Western  Union  Tel.  Co.  ▼.  McLaurin  (Miss.) ....        742,  noteb 

Failure  to  send  telegram  on  Sunday  does  not  subject  com- 
pany to  statutory  penalty. 

Message  from  son  to  his  mother,  announcing  expected 
arrival  of  friend,  is  not  a  work  of  necessity  or  charity. 

Western  Union  TeL  CJo.  v.  Hutcheson  (Ga.) 706,  note. 

Pleading  held  demurrable,  for  not  showing  that  telegram 
related  to  work  of  necessity  or  charity. 

Willingham  v.  W.  U.  Tel.  Ck).  (Ga.) 706.  note. 
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Advnntage  of  fact  that  conti 

tftken  bv  answer,  not  by  dei 

W^tern  Union  Tel.  Co 

In  art  ion  foTstatatory  penal 
recpivedonSundaj.  plaintil 
ing  of  the  message  was  a  t 
Company  most  allege  and  | 
itself. 

Bassett  t.  W,  U.  Tel.  C 


TasatloD.    (Sev  "  ContttUitional  It 

Telegraph  company  having  a> 

art  of  Concretis  is  an  execui 

government,  and  therefore 

upon  its  fmnnliise. 

San  Francisco  v.  W.  U, 

Bailroad  company  operating 
neotion  with  train  services 
taxation  under  statute,  as  ' 

Adams  V.  Louisville,  N 

Electric  light  applianc«s  he 

Shelbyville  Water  Co. 

Electric  lipht  company  hek 
tioD.  and  so  exempt  under 
tion». 

People,  ex  reL  Brush,  i 

Talaffraph    »B.d    telagraph    ct 

Omtierti"  " AJmUiioni.  etc,  of 
" C<m*lltutional  Law;"  " Diima 
"Umitittff  Liability;"  Limiting 
'•Eteeivtr  or  Addreute;"   "S 


Talagraph  ratas. 

Cwea   under   North   Carol  ini 

State,  ex   rel.    Bailroa 

Co.iN.  C.» 

Mayo  T.  W.  U.  Tel.  Co 
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Telephone  mnd  telephone  eompanlee* 

Word  **  telegraph"  in  statute  includes  "telephone.* 

Central  Pa.  Teleph.  &  Supply  Co.  v.  Wilkesbarre,  fta 
Ry.  Co.  (Fa.) 


It  seems. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  B. 

Co.  (N.  Y.) 275 

Company  bound  to  serve  the  public  impartially  and  cannot 
make  valid  contract  for  discrimination. 

Delaware  &  Atl.  Tel.  Sc  Teleph.  Co.  v.  State,  ex  reL 
Poet.  Tel.  Cable  Co.  (U.S.) 679 

lines  constitute  additional  burden  upon  fee  of  land  extend- 
ing to  center  of  street. 

Blashfield  v.  Empire  State  Teleph.  &  Tel.  Co,  (N.  Y.).         146 

Use  of  streets  for  telephone  purposes  in  reasonable  manner 
and  to  reasonable  extent  with  municipal  consent,  proper. 

Hershfield  v.  Rocky  Mt.  Bell  Teleph.  Co.  (Mont.) 78 

Has  no  equity  in  street  in  preference  to  electric  railway,  l^ 
reason  of  prior  occupation. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R. 
Co.  (N.  Y.) 275 

It  seems. 

Cent.  Pa.  Teleph.  &  Supply  Co.  v.  Wilkesbarre,  &o, 
Ry.  Co.  (Pa.) :.         260 

Wires  must  be  placed  at  such  height  as  not  to  interfere  with 
trolley  wires  of  electric  railway. 

Cent.  Pa.  Teleph.  &  Supply  Co.  v.  Wilkesbarre,  &o. 
Ry.  Co.  (Pa.) S60 

Injunction  at  suit  of,  to  restrain  electric  railway  from  inter- 
ference, denied. 

Hudson  River  Teleph.  Co.  v.  Watervliet  T.  &  R.  R. 
Co.  (N.Y.) 275 

Denied  as  to  conduction  and  induction,  but  granted  as  to 
actual  contact  of  wires. 

Central  Pa.  Teleph.,  &c.,  Co.  v.  Wilkesbarre,  &o.,  Ry. 
Co 260 

Mandamus  granted  at  suit  of,  to  compel  electric  railway 
company  to  place  guard  wires  to  protect  from  interfer- 
ence, granted. 

State,  ex  rel.  Wisconsin  Teleph.  Co.  ▼.  Janesville  St. 
Ry.  Co.  (Wis.) 289 
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Allowed  dftmagM  agftinst  elect 

for  expense  of  protecting  sysl 

oonflict  of  wires,  but  refused 

ComberUnd  TeL  ft  Telei 

Co.  (Tenn.) 

Company  hMving  by  pennisHio] 
strung  inre  upon  polea  of  li 
from  injury  by  such  wire  vai 
pany  therefore  held  liable  ui 
by  shock. 

Ahem  t.  Oregoa  Teleph. 

Company  held  liable  for  injui? 

caused   by  contact   with   wii 

xemain  hanging  orer  hjghwa; 

Southwestern  Tel.  &  Tele 

Company  held  liable,   jointly 

injury  to  employe  of  latter,  s" 

negligently  maintained  by  tei 

Southwestern  TeL  &  Tele 


Telephone  company  held  not  1 
cutting  limbs  from  trees  it 
requirement  of  city  that  pc 
from  Btreet  to  sidewalk,  and  1 
city  officer. 

Soutliem  Bell  Teleph.  Co. 

Telegr:i|>h  company  held  liable 
cut  by  its  employes,  its  super 
supervising  the  work. 

Clay  T.  Postal  Tel.  Cable 

Street  railway  company  held  lia 

pass  for  cutting  shade  trees  o 

MoCiudea  v.  Rucliester  R 

Steam  railroad  company  held  li 

wirefl  of  electric  street  railn 

was  in  full  operalion. 

Saginaw  Union  St.  Ry.  ^ 
(Mich.) 

Bemoval  by  electric  power  c( 
partly  from  its  own  Gxture 
teli-plione  company,  held  to  t 
away  of  the  wires  to  be  co 
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recovery  for  damages  not  exceeding  value  of  wire  and 
injury  caused  by  cutting  from  plaintiff's  own  fixtures. 

Electric  Power  Co.  v.  Met.  Teleph.  &  Tel.  Co.  (N.  Y.).         649 

Viri^ia  telei^^raph  statvie. 

Action  need  not  be  brought  in  name  of  commonwealth. 
Statute  not  repugnant  to  interstate  commerce  provisions 
of  Federal  Constitution. 

Western  Union  Tel.  Co.  v.  Tyler  (Va.) 816 

Does  not  admit  damages  for  mental  distress^  alone,  caused 
by  delay  in  transmission  of  telegram. 

Tylerv.  W.  U.  Tel.  Co.  (U.  S.) 889 

Wisconsin  telefi^raph  st»tnte« 

Does  not  warrant  recovery  of  damages  for  mental  anguish 
alone  caused  by  delay  of  telegram. 

Summerfield  V.  W.  U.Tel.  Co.  (Wis.) 828 


